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PREFACE

Global Competition Review is delighted to publish the fully revised and updated eighteenth edition of
Merger Control, a volume in the Getting the Deal Through series of annual special reports, which provide
international analysis in key areas of law and policy for corporate counsel, cross-border legal practitioners
and business people.

Following the format adopted throughout the series, the same key questions are answered by leading
practitioners in each of the 75 jurisdictions featured. This edition once again features a high-level
overview timeline and benefits from factual verification by the world’s leading competition agencies.
Merger Control is also available on CD to complement the print and online versions.

Every effort has been made to ensure that matters of concern to readers are covered. Nevertheless,
merger control is a complex and fast-changing field of practice and specific legal advice should always
be sought. Subscribers to Global Competition Review and www.GlobalCompetitionReview.com will
find regular updates on all important regulatory and legislative changes as they take place over the
coming year.

Global Competition Review gratefully acknowledges the efforts of all the contributors to Merger Control,
who were chosen on the basis of their recognised expertise. Global Competition Review would also like
to extend special thanks to the consulting editor, John Davies of Freshfields Bruckhaus Deringer.

Global Competition Review
London
August 2013

www.gettingthedealthrough.com
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OVERVIEW

Freshfields Bruckhaus Deringer

Regional Cooperation – the Next
Frontier in Merger Control?
Michael Han and Thomas Janssens*
Freshfields Bruckhaus Deringer

*Michael Han is a partner in the Beijing office of Freshfields Bruckhaus Deringer and Thomas Janssens is a partner in the Brussels office
of Freshfields Bruckhaus Deringer. They would like to thank Joanna Goyder, senior knowledge management lawyer in the Brussels office of
Freshfields Bruckhaus Deringer, for her contribution to this article.

Introduction

The steady proliferation of merger control regimes around the world
raises a number of well-rehearsed issues for both the authorities
administering these regimes and the parties involved in transactions.
These stem essentially from the fact that several – and sometimes a
very large number of – parallel sets of merger control investigations,
with potentially conflicting procedural and substantive frameworks,
may be ongoing at the same time. Inter-agency cooperation plays a
crucial role in forging greater convergence and understanding among
agencies and, ideally, in making the process run more smoothly for
businesses.
The international legal and business communities have for
some time now been actively debating and implementing measures intended to deal with the problems posed by the existence and
application of multiple merger control regimes. While international
and bilateral cooperation have been high-profile and frequent for
many years now, regional cooperation has so far remained an underexploited tool in dealing with these challenges.
In recent years much attention has been focused on, and much
has been achieved through, international cooperation in various
global fora. The most active of these has been the International Competition Network (ICN), which has played a pivotal role in promoting convergence and fostering cooperation in merger control. Other
international organisations such as the Organisation for Economic
Co-operation and Development (OECD) and the United Nations
Conference on Trade and Development (UNCTAD) have also been
active in this area, and in particular in competition law advocacy.
Alongside international cooperation there has for many years
been significant bilateral cooperation between competition authorities. This has ranged in form from sophisticated formal cooperation
agreements or MOUs, through provision of assistance with training
programmes and capacity building, to ad hoc communication on
individual cases.
The third available form of cooperation, which has so far
received less attention and seen less progress, but which may have
the potential to bring further significant benefits in the context of
multi-jurisdictional merger control, is regional cooperation. While
the European Union (EU) merger control regime was the first fullyfledged supra-national merger regime, and remains by far the most
developed regime, this year a second such regime entered into force
in 19 African countries under the auspices of COMESA (Common
Market for Eastern and Southern Africa). In addition, first steps in
regional competition cooperation of various types have for some
years been evident in other parts of the world. While beyond the
EU and COMESA there is still little in the way of active regional
enforcement in the area of merger control, the existence of various
embryonic forms of regional competition cooperation points to at
least the potential for such developments in the future.
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Below we will examine the nature of regional cooperation and
the different forms it may take. We will describe in some detail the
most recent major development in this area, which is the start of
operations of the COMESA regime, and identify the key outstanding
issues concerning this fledgling regime. We will then mention some of
the other regional initiatives that exist, and that may perhaps provide
a basis for more active cooperation in the coming years.
Nature and benefits of regional cooperation

Regional cooperation in competition law can take various forms.
A 2011 OECD Global Forum on ‘Cross-Border Merger Control:
Challenges for Developing and Emerging Economies’ identified three
main types of model:
• a forum for consultation and experience sharing between the
relevant countries as well as for offering technical assistance or
helping with capacity building in these countries; such a forum
may be used specifically for the purposes of establishing domestic competition law or merger control regimes in the countries
concerned;
• approaches seeking to achieve procedural and/or substantive
law convergence and harmonisation among the competition law
regimes of the countries concerned; and
• the EU model of establishing a regional institution with competence to handle enforcement at the regional level and with
a regional network bringing together the relevant regional and
domestic competition authorities (as is the case with the European Competition Network).
In practice it will be difficult to establish any type of regional cooperation unless at least some of the countries concerned have their own
operational national merger control regimes, but even the third and
most far-reaching type requires only that at least some of the countries concerned have their own merger control regimes: when EUlevel merger control first came into effect not all EU member states
had their own national merger control regimes, and Luxembourg still
does not. However, whatever form the regional cooperation takes, if
a high proportion of them do not have their own regimes, or those
regimes are not in operation and therefore there is a lack of knowledge and experience of merger control, it will clearly be much more
difficult to put in place effective cooperation, not least because of
the absence of a merger control culture, expertise and experience
throughout the region concerned.
On the other hand, regional cooperation may assist in developing such a culture and in spreading the benefits of existing expertise
and experience. The OECD forum report referred to a ‘strong belief
that creating a ‘centre of gravity’ at a regional level helps to enhance
the status and importance of competition law domestically within
the countries concerned’ and the fact that ‘regional cooperation is
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considered to be an effective means of addressing serious competition problems (especially those of a cross-border nature) within
the countries concerned where they lack effective domestic merger
control regimes’.

OVERVIEW
As is to be expected in any new merger control regime, there are
a number of elements of the law and procedures that so far remain
unclear or are subject to debate.
‘Zero’ jurisdictional thresholds

COMESA

This year COMESA introduced the first ever regional merger control
regime in Africa. The COMESA Competition Commission (CCC)
commenced operations on 14 January 2013. Several merger notifications have already been made, and the first two clearance decisions
were announced in August.
A number of countries in the COMESA region already had their
own merger control regime in place, and others are in the process of
adopting national merger control rules. COMESA’s merger control
regime must now be overlaid on these national regimes, although the
extent to which the new regime constitutes a ‘one-stop shop’ for the
region remains contested (see below).
The legislative framework remains at an early stage of its development, and is subject to various calls from the legal and business
communities for continued progress towards more transparency and
predictability (see below). Draft Merger Guidelines, published by
the CCC in April, have gone some way to answer these calls, and to
clarify how the CCC intends to apply the merger control rules and
address certain issues of interpretation. For example, the draft Market Definition Guideline imports a number of principles developed
under EU law regarding the definition of product and geographic
markets, and the evidence relied upon to define relevant markets. A
large number of concepts developed in the Draft Merger Assessment
Guideline are also inspired by EU law, notably the concept of exercising decisive influence for defining control, the treatment of joint
ventures and the factors taken into account to assess anti-competitive
effects and countervailing factors. These guidelines have undergone
broad public consultation, and the CCC apparently received many
comments. It now aims to finalise the Guidelines by the end of 2013.
In addition we understand that amendments to the merger control rules are to be proposed at the next meeting of COMESA’s Council of Ministers in November 2013, and are expected to address some
of the concerns raised to date. These include raising the notification
thresholds and introducing a safe harbour for transactions where the
target has no presence in the COMESA region (see below).
Current regime

The main characteristics of the COMESA merger control regime are
as follows.
Filing triggers are very low: zero turnover or asset thresholds
apply, meaning that any merger or acquisition where at least one
party operates in two or more COMESA member states may be notifiable to the CCC. It is not yet clear whether in all cases filing with
the CCC replaces a local filing obligation with COMESA national
competition authorities under national merger control laws.
In the case of joint ventures, the CCC suggests adopting a similar
approach to EU law by applying COMESA’s merger control rules
only to full-function joint ventures.
Filing is mandatory and significant filing fees are payable. Filing must be made to the CCC within 30 days of the decision to
merge. A notifiable transaction that is not notified within the 30
day deadline is considered unenforceable and to have no legal effect
in the COMESA region. A fine of up to 10 per cent of the parties’
aggregate turnover in the COMESA region may also be imposed for
failure to notify.
On the other hand there is no obligation on parties to suspend
the transaction. The CCC has corrected its original merger filing
form by removing a previous statement that filings are suspensive
until adoption of a clearance decision by the CCC.
The CCC has 120 days to review a notified transaction, and may
request an extension of this deadline. Its review will take into account
competition and public interest grounds.
www.gettingthedealthrough.com

COMESA is one of the few merger control regimes in the world not
to set financial thresholds that limit the situations in which there is
a requirement to file a notification of a merger or acquisition. Typically, merger control regimes apply a minimum turnover or assets
threshold to ensure that only transactions between parties above a
certain size are subject to a filing obligation and thereby avoid unnecessary filings in relation to transactions of less material significance.
This has become common practice in most jurisdictions with merger
control regimes and forms part of the ICN recommended practices.
One of the key points that had been outstanding just prior to the
CCC starting operations was the adoption of merger filing thresholds. These rules were finally adopted in November 2012 and were
the result of a political agreement among COMESA member states
consisting in the adoption of ‘zero thresholds’ as a starting point. As
explained by the CCC in its Draft Merger Assessment Guidelines, the
zero threshold reflects the different economic development of member states in the COMESA region and the member states’ desire to set
a ‘realistic threshold’ after testing on the market. Combined with the
CCC’s intended wide interpretation of the concept of ‘operate’ (see
below under ‘Limited local nexus requirement’), this has the effect
of setting unusually low jurisdictional thresholds for merger filings.
It gives rise to scenarios where merging parties with minimal market
presence could be required to file their transaction with the CCC.
The CCC is nevertheless sympathetic to calls from the legal
and business communities concerning the need to introduce financial thresholds. Zero thresholds also risk tying up the CCC’s scarce
resources on reviews that raise no competition concerns, to the detriment of its ability to deal with more important cases. Ultimately,
both businesses and the CCC stand to gain from the introduction of
meaningful filing thresholds that capture only those transactions that
potentially have appreciable anti-competitive effects in the COMESA
region. The CCC is expected to make a proposal for approval by
COMESA member states to raise the prescribed thresholds as early
as November this year when COMESA’s Council of Ministers meets.
It is to be hoped that the relatively small number of filings so far will
not be cited as a reason to keep thresholds low.
Limited local nexus requirement

The absence of filing thresholds is a particular concern given the very
limited ‘local nexus’ requirement applicable to notifiable transactions. COMESA’s merger control rules only require that at least one
of the parties to a transaction ‘operates’ in two or more COMESA
member states. In addition, the CCC proposes in its Draft Merger
Assessment Guidelines to adopt a wide interpretation of the word
‘operate’ which includes being ‘directly domiciled in a member state’,
having ‘operations through exports, imports, subsidiaries etc in a
member state’, and also deriving ‘turnover’ in a member state.
The wide interpretation proposed by the CCC has the following
consequences:
• a number of transactions having minimum nexus or none at all
to the COMESA region could be subject to a filing obligation.
Indeed an acquisition of a target located outside the COMESA
region and having no COMESA turnover could in principle be
caught by COMESA filing requirements if the acquiring party
has turnover in two COMESA member states; and
• it is sufficient for one party only to have operations in two or
more COMESA member states. As set out in the ICN Recommended Practices for Merger Notification Procedures, a sufficient
level of local activity by at least two parties to the transaction (or
at least by the target) is usually required since ‘the likelihood of
adverse effects from transactions in which only one party has the
requisite nexus is sufficiently remote that the burdens associated
with a notification requirement are normally not warranted’.
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Calls have been mounting for the CCC to impress upon COMESA
member states the need to limit the concept of ‘operate’ to situations in which parties have an operating business presence that offers
goods or services to customers in the member state in question. It
should not suffice that a party has a passive investment in COMESA,
or is located in a COMESA member state but derives its turnover
entirely from business located outside the COMESA region.
International companies have already submitted filings in respect
of a transaction taking place outside the COMESA region and that
has no apparent appreciable anti-competitive effect on the COMESA
market. In an effort to address this concern over local nexus, a proposal is expected to be made at the next meeting of the COMESA
Council of Ministers in November 2013 to include a safe harbour
provision in the COMESA merger control rules to exclude from the
filing obligation transactions where the target has no presence in the
COMESA region. If approved, this amendment would alleviate the
regulatory filing burden for a number of international transactions
where filing triggers are currently being triggered even though the
target has no presence in the COMESA region.
Appreciability limitation

COMESA’s merger control rules contain an important limitation in
that they apply only to transactions ‘which have an appreciable effect
on trade between member states and which restrict competition in
the Common Market’. This means that transactions with insufficient
connection to the COMESA region fall outside the jurisdiction of the
CCC’s merger control review powers.
The CCC is silent in the Draft Merger Assessment Guidelines on
the interpretation and practical application of this provision. It has
been encouraged to clarify its position in this regard and to recognise
that transactions that do not meet this test should not be notified.
High cost of filings

Another important concern for businesses is the very high fee payable for a COMESA filing. The filing fee is set at the higher of 0.5
per cent of the parties’ combined turnover or assets in the COMESA
region, with a cap at US$500,000. This means that companies with
a turnover in the COMESA region above US$100 million will have
to pay US$500,000 for every notifiable filing, regardless of the size
of the transaction or the size of the target. This makes companies
with substantial assets or turnover in at least two COMESA member
states subject to potentially significant regulatory costs for future
transactions. Small parties also face significant filing fees that may be
disproportionate to the size of the transaction concerned.
Timing considerations

COMESA’s merger control rules impose no suspension obligation
on parties to a notifiable transaction. The only obligation imposed
is to notify within 30 days of the parties’ decision to merge. This
means that parties may complete a transaction at any time. The only
sanctions that apply relate to the parties’ failure to file a notifiable
merger and the CCC will presumably seek to assert its authority in
relation to non-notified transactions in the near future. Moreover, the
rules provide for non-notified transactions to be null and void in the
COMESA region and also give the CCC the power to impose fines.
Nevertheless, the CCC suggests an interpretation in its Draft Merger
Assessment Guidelines that arguably goes beyond the actual wording
of the COMESA merger control rules by suggesting that, in addition
to having a notification obligation, parties also have an obligation to
suspend completion of a notifiable merger until notification.
The absence of a suspension obligation is important given the
CCC’s lengthy review period. The CCC has 120 days to review a
notified transaction without legally binding shorter deadlines for
transactions raising no substantial competition concerns. In addition, the CCC may request an unlimited number of extensions of its
deadline. This means that parties are not able to obtain certainty as
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to the maximum time limit within which the CCC will adopt a clearance decision. Although this difficulty is significantly attenuated by
the ability to close a transaction prior to clearance, notifying parties
are nevertheless running an open-ended risk of having to unwind
or modify a transaction until it is cleared without conditions by the
CCC.
The rules are also silent as to whether calendar or working days
should be used for calculating the CCC’s review deadline. In its Draft
Merger Assessment Guidelines, the CCC suggests using working
days such that its review deadline should read 120 working days.
Such an interpretation has the effect of extending significantly the
CCC’s review deadline. It is hoped that the CCC will review its position in the final Draft Merger Assessment Guidelines and use calendar days, subject only to the requirement that the day on which the
deadline expires be a working day.
This is a lengthy review period, and the first two clearances,
which both involved transactions not raising competition issues,
were given respectively 131 and 81 days after notification. The
CCC’s proposal in its Draft Merger Assessment Guidelines to issue
within 60 working days a ‘no objection’ decision in relation to transactions where ‘there is little or no possibility that the merger is likely
to harm competition’ is therefore welcome.
A one-stop shop or parallel jurisdiction

With 19 member states and several national merger control regimes
already operating in the COMESA region, COMESA’s supranational merger control regime was billed as providing a simplified
one-stop shop procedure for filings in the region. However, the reality is less clear, as a result of conflicting views expressed by some
competition authorities in the COMESA region. The debate arises
because COMESA’s merger control rules do not expressly recognise
the exclusive jurisdiction of the CCC over all transactions meeting
COMESA’s merger filing thresholds. The CCC argues that its exclusive jurisdiction is implicit in the legislation and that the national
authorities only have the power to request the referral of a transaction caught by COMESA merger control rules. This interpretation
is consistent with the one-stop shop principle that should apply to
regional merger control regimes to avoid duplicative filing processes.
Since, however, the power to grant a referral is at the entire discretion of the CCC, the CCC’s interpretation has the practical effect of
depriving national authorities of the discretion to exercise their local
merger review powers in relation to transactions meeting COMESA
filing thresholds. For this reason certain member states argue that a
filing to the CCC cannot be viewed as a substitute for a filing under
local rules.
For example, the Kenyan Competition Authority has publicly
expressed its view that businesses continue to be subject to a local
filing obligation in relation to transactions meeting local filing thresholds, regardless of whether the transaction is also notified to the
CCC. Beyond the significant regulatory burden and cost it entails,
this situation creates an unworkable regulatory scheme for parties
to COMESA cross-border deals as it means they have to deal with
potentially conflicting and irreconcilable sets of rules (eg, different
substantive test for review; risk of different outcomes and commitments; possible obligation to suspend under local rules). This jurisdictional debate creates significant uncertainty for business deals in
the COMESA region.
Adoption and appeal of merger decisions

COMESA’s merger control rules provide that merger decisions are
adopted by the CCC and may be appealed to the Board of Commissioners. It would also appear that decisions of the Board of
Commissioners may be further appealed under certain conditions
to COMESA’s Court of Justice. It is unclear whether that court has
jurisdiction only to review questions of law or also to conduct a full
review of merger decisions.
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Full-function joint ventures caught

COMESA’s merger control rules are silent as to its application to the
creation of a joint venture or a change of control in a joint venture.
The rules succinctly provide for an obligation to notify the acquisition or establishment of a controlling interest that amounts to the
exercise of control, without specifying whether such control can be
exercised jointly. However, the CCC’s proposed interpretation in its
Draft Merger Assessment Guidelines is that control can be exercised
jointly by one or more undertakings. In addition, a joint venture is
only caught by COMESA’s rules if it performs on a lasting basis all
the functions of an autonomous entity. The CCC’s approach is similar to that adopted under the EU merger control rules, which apply
only to full-function joint ventures, and this pragmatic approach is
welcome.
Regional initiatives in ASEAN and elsewhere

Regional competition cooperation is under way, at least in embryonic form, in many parts of the world. But in all cases it currently
falls well short of the adoption of a supra-national competition law
or merger control regime. Its interest therefore lies in the fact that
the existence of certain groupings and institutional frameworks, and
formally expressed intentions to cooperate, demonstrate the potential for more intense regional cooperation in merger control in the
long term.
Below we describe the most prominent example of regional competition cooperation, which is that of ASEAN (the Association of
Southeast Asian Nations). We then mention a few other regional
groupings that in principle are committed to competition law cooperation, although provision for that cooperation has yet to extend
expressly to merger control.
ASEAN’s members are Brunei, Cambodia, Indonesia, Laos,
Malaysia, Myanmar, the Philippines, Singapore, Thailand and
Vietnam. One of ASEAN’s key objectives is to accelerate economic
growth in the region and it has ambitious goals for economic integration, including a commitment by all the countries to ‘endeavour
to introduce a national competition policy and law’ by 2015. This
commitment was accompanied by agreement on the establishment
of ‘a network of authorities or agencies responsible for competition
policy to serve as a forum for discussing and coordinating competition policies’ and on encouraging ‘capacity building programmes/
activities for ASEAN Member Countries in developing national competition policy’.

OVERVIEW
Although there is currently some doubt as to whether the 2015
deadline is achievable, competition law is high on the political
agenda in many of the ASEAN countries, and the Singapore minister for trade and industry recently issued a call for convergence
of competition laws across ASEAN. Indonesia, Singapore, Thailand
and Vietnam already have merger control laws in operation, and the
introduction of merger control is under consideration in Malaysia.
The ASEAN Experts Group on Competition, which was established
in 2007, is currently focusing on institution and capability building
in the ASEAN member states. However, there is no commitment to
an eventual supra-national competition or merger control regime,
and the very different stages of development of ASEAN’s member
countries make this unlikely in the short to medium term.
The West Africa Economic and Monetary Union (WAEMU) consists of Benin, Burkina Faso, Ivory Coast, Guinea Bisau, Mali, Niger,
Senegal and Togo. In 2002 it established a regional competition law,
with a Commission competent to apply the competition rules, subject
to the control of a Court of Justice, which has jurisdiction to rule on
all decisions issued and fines imposed by the Commission. This law
does not expressly extend to merger control, although some consider
that this does not rule out the control of merger operations, which
could be dealt with under the abuse of dominance provisions.
MERCOSUR (Southern Common Market) originated as a free
trade agreement. Its members are Argentina, Brazil, Paraguay, Uruguay and Venezuela, with Bolivia in the process of joining. In principle MERCOSUR is committed to competition law cooperation. A
first step was the 1996 Fortaleza Protocol under which the members
agreed to form a common institutional framework to address competition issues and created a number of tools for cooperation between
domestic competition authorities. It also advocated greater harmonisation between its members’ national competition laws. However,
there has been little in the way of implementation, and in any case
merger control is outside the scope of the Protocol. Later, under the
2004 ‘Cooperation Understanding between the Competition Authorities of the Member States of the Mercosur for the Enforcement of
their National Competition Laws’ members agreed to inform one
another when proceedings were initiated in their jurisdiction that
may be of interest to another member. Again, application has been
limited.
CARICOM (Caribbean Community and Common Market) is
a regional grouping of 15 Carribean countries. It has a CARICOM
Competition Commission, established in 2008, but the Commission’s activities have been very limited so far, not least because many
members of CARICOM have no competition authority. The Commission has not yet played any role in merger control.

Our international antitrust, competition and trade practice
With more than 50 partners and 260 specialists based in Asia, Europe and the US we
are able to support clients wherever and whenever they need us. We act regularly as
lead global counsel in large scale multijurisdictional transactions. In those jurisdictions
where we do not have offices, we have established strong relationships with recognised
local law firms to provide clients with a seamless worldwide service.
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OVERVIEW
The Gulf Cooperation Council (consisting of Saudi Arabia,
Bahrain, Kuwait, Oman, Quatar and the United Arab Emirates) has
for some years been considering draft legislation that would create a
‘unified competition law’ applicable to all GCC countries.
This list is certainly not exhaustive, but it illustrates at the same
time both the broad geographic range of regional competition cooperation initiatives, and also the limited degree of active cooperation
so far.
Conclusion

The success of the EU-level regional merger control regime and the
way in which it has developed during its lifetime of over 20 years
might be seen as a ringing endorsement of the idea that regional
merger control cooperation is one of the key ways in which multijurisdictional merger notifications may be made more manageable.
The recent entry into force of the supra-national regime in COMESA
to some extent supports this belief, while at the same time illustrating
many of the difficulties to be overcome in such projects.
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Similarly, other efforts towards even the less ambitious forms of
regional competition integration have not yet become very effective.
Indeed many of them have advanced little beyond statements of good
intentions. This is hardly surprising, and not only because fully functional cooperation in the regulation of competition or cross-border
mergers requires a critical mass of expertise and experience that is
simply not yet present in many parts of the world. It is also necessary that sufficient priority, and therefore resources, be put into the
cooperation. In many of the regions in which there are embryonic
developments, there are many other more pressing political, social
and economic issues on governments’ agendas.
So, while there is clearly scope for more regional cooperation,
and for this cooperation to contribute to a streamlined global merger
control environment, it is essential to realise that this will only be
achieved gradually, and through many small steps over time.
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Timelines
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The timelines provide a high-level overview of the duration of the
merger control process and the procedural steps in the 75 jurisdictions covered by this book. Given the complexity of some merger
control regimes, it has not always been possible to cover all possible variations and exemptions. For more detailed information, the
reader should turn to the relevant country chapters. The following
aspects should be borne in mind when working with the timelines:
• The information regarding the filing deadline relates only to the
need to file a notification within a certain period of time after
a triggering event. It does not address the issue of whether the
relevant jurisdiction operates a suspension obligation. Where no
filing deadline exists, filing might be (and often is) required prior
to implementation.
• Furthermore, the information regarding the filing deadline does
not address the triggering event or events.
• Many jurisdictions operate rules pursuant to which a deadline
is suspended in the event of an information request (until the
information is supplied, for a fixed period or if the information
is not supplied in a timely manner). Extensions of these periods
are, as a rule, not taken into account.
• In many jurisdictions, the clock only starts after a complete filing.
Rules on the scope of information to be supplied and the potential confirmation of completeness by the relevant competition
authority are generally not considered.

•

•
•
•
•
•

In some jurisdictions, deadlines are extended where the relevant
periods include official holidays. In addition, deadlines are
extended to the next working day where they would otherwise
end on a weekend or official holiday in most jurisdictions. Such
extensions of the deadlines are not taken into account.
The timelines often use abbreviations for the relevant competition authorities. The reader can find the full names in the relevant
country chapter.
The timelines do not take into account the effect on timing of
pre-merger contacts with the competition authority, which may
be expected to occur in some jurisdictions.
The timelines do not take into account ministerial authorisations after a prohibition decision, which are possible in some
jurisdictions.
Some jurisdictions have a pre-merger as well as a post-merger
notification requirement. In these cases, the different deadlines
are dealt with in one timeline.
Where relevant, additional information about, for example,
proposed changes to the procedure or the status of the merger
control rules are explained in separate boxes next to the relevant
jurisdiction’s timeline.

Our international antitrust, competition and trade practice
With more than 50 partners and 260 specialists based in Asia, Europe and the US we
are able to support clients wherever and whenever they need us. We act regularly as
lead global counsel in large scale multijurisdictional transactions. In those jurisdictions
where we do not have offices, we have established strong relationships with recognised
local law firms to provide clients with a seamless worldwide service.

freshfields.com
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x

Bangladesh

Austria

No filing
deadline

Australia

No filing
deadline
(voluntary
regime)

Argentina

Filing deadline
1W

Albania

2 months
2 M + 2 W: Extended
deadline for Phase I
decision in case of
commitments

2 M: Deadline for Phase I decision
(from the WD following the
confirmation of receipt of a complete
notification)

1 M: Deadline for
commitments
proposal

1 month

40 WD: Deadline for
formal clearance
(extendable)

6 – 8 W: Indicative deadline
for informal Phase I decision
(more complex cases)

Bangladesh has a merger control law but it is not yet in effect.

3 months
6 M (2 + 4 M): Extended
deadline for Phase II
decision in case of
commitments

6 months

4 M + 2 W: Deadline for commitment proposal in
Phase II (if also commitments proposal in Phase I
– 2 M from start of Phase II)

60 WD (40 + 20 WD): Extended deadline
for formal clearance (if no decision within
this period, clearance is deemed to be
refused)

12 W: Indicative deadline for
informal Phase II decision

6 M: Deadline for Cartel Court
to reach final decision if Phase
II initiated by statutory parties
(5 M following statutory
parties’ request for Phase II
proceedings)

3M: Deadline for authorisation decision
(extendable by the tribunal)

Abbreviations:
D = day(s)
WD = working day(s)
W = week(s)
M = month(s)

7 M: Phase II
deadline if notifying
party requests 1 M
extension

6 M: Extended deadline for
authorisation decision (if no
decision within this period,
clearance is deemed to be
refused)

6 M+ 2 W:
Extended
deadline for Phase
II decision if also
extension in
Phase I

5 M + 2 W: Deadline for Phase II
decision (if also commitments proposal
in Phase I – 3 M from start of Phase II)

5 M: Deadline for Phase
II decision (3 M from
the start of Phase II)

5 months

4 M: Deadline for
commitments proposal in
Phase II (2 M from start of
Phase II)

4 months

NB Argentina: This period is suspended every time the CNDC requests additional information and until all
information is submitted. Thus extending the effective review to up to 1 year or more.

Phase II following extended Phase I

Phase II following non-extended Phase I

6 W: Phase I deadline if notifying party
requests 2 W extension

4W: Phase I deadline i.e. deadline for
statutory parties to initiate Phase II

2 W: Deadline for third party
comments (from the date of
publication of summary)

1 – 2 W: Indicative deadline
for informal clearance
(non-complex cases)

45 WD: Review and waiting period (Resolution 40/2001 sets
forth deadlines of 15 or 35 WD for stage 1 investigations and
35 or 45 WD for stage 2, but these are not followed in
practice)

Filing deadline:
30 D

Notification
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Brazil

Bosnia
and
Herzegovina

Bolivia

No filing
deadline

Belgium

Belarus

No filing
deadline

No filing deadline

Filing deadline: 15 D

No filing deadline

Notification

2 months

30 D: Deadline for
Phase I decision
(the deadline starts
when a certificate
of completeness is
issued)

30 D: Waiting period
after complete filing

Phase II following extended Phase I

NB Brazil: In practice simple cases not raising competition issues are being cleared in 3 W on average.

30 D + 3 M: Deadline for Phase II
decision (3 M after Phase II has been
instigated - extendable by additional 3 M)

6 months

240 D + extension of up to 90 D if
authorized by CADE’s tribunal: Deadline
for decision

30 D + 6 M: Deadline for Phase II
decision if extended by 3 M

135 WD (55 + 60 + 20 WD):
Deadline for Phase II
decision (if remedy proposal
in Phase I and II)

100 WD (40 + 60 WD):
Deadline for Phase II decision
(if no remedy proposal in
120 WD (40 + 60 + 20 WD):
Phase I and II)
Deadline for Phase II decision
(if remedy proposal in Phase
II)

5 months

115 WD (55 + 60 WD): Deadline for
Phase II decision (if remedies
proposed in Phase I)

4 months

Phase II following non-extended Phase I

55 WD: Deadline for Phase I decision
in case of remedy proposal

3 months

NB Bolivia: This timeline concerns only certain regulated sectors.

40 WD: Deadline
for
Phase I decision

30 D: Decision deadline
(can be extended or shortened)

20 WD: Deadline for
decision in case of
simplified procedure

1 month
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xii

China
(PRC)

Chile

Canada

No filing
deadline

Bulgaria

No filing
deadline

25 WD (+ 3 D): Deadline
for Phase I decision

1 month

No filing deadline

No filing deadline
(notification voluntary)

30 D for Commissioner to
issue supplementary
information request (SIR)

from the day the filing is
certified complete

60 D after compliance with
SIR: Recommended review
period for complex cases
(where SIR issued)

60 D (30 D + 30 D): waiting period if SIR issued (30 D
from date on which requested information is received) (a
temporary non-closing injunction can be ordered for
further 30 or 60 D)

Phase II in case of two Phase I extensions

Phase II following extended Phase I

5 months

6 months

3 D + 25 WD + 4 M + 25 WD:
Deadline for Phase II decision in
case of complexity (extendable by
additional 15 WD in case of
remedies)

30 + 90 + 60 D:
Extended deadline
for Phase II decision

NB China: There is a pre-notification process, which usually takes
4-6 W, before acceptance of the filing and commencement of the
Phase I review period. Note also that recently in almost all
(even non-complex) cases MOFCOM has opened a Phase II
investigation which (in non-complex cases) typically takes 1-2 M.

30 + 90 D: Deadline for Phase II
decision (extendable by max. of 60 D)

Approval normally
takes 8-12 M

3 D + 45 WD + 4 M: Deadline for Phase II (extendable by 25 WD
for complexity and by further 15 WD in case of remedies)

3 D + 35 WD + 4 M + 25 WD: Extended deadline for Phase II decision in
case of complexity (extendable by additional 15 WD in case of remedies)

3 D + 35 WD + 4 M: Deadline for
Phase II decision (extendable)

3 D + 25 WD + 4 M: Deadline for
Phase II decision (extendable)

4 months

NB Chile: A Bill to introduce mandatory notification exists,
but is not currently under active discussion.

30 D: Deadline for Phase I
decision (from the acceptance of
the filing as complete)

45 D: Recommended
review period for
complex cases (unless
SIR issued)

3 months

35 WD (+ 3 D):
Extended deadline
for Phase I
45 WD (+ 3 D): Second extension of the deadline
upon parties’
for Phase I in case of remedies after parties
request or in
requested extension
case
of remedies
Phase II following non-extended Phase I

2 months

14 D: Recommended
review period for noncomplex cases
30 D: initial waiting period

3 D: Period for authority
to register notification if
complete

Notification
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Denmark

No filing
deadline

Czech
Republic

No filing
deadline

45 D: Deadline for Phase I
decision if remedies proposed

30 D: Deadline for Phase I decision

1 M + 14 D: Deadline for
extended Phase I decision

30 D: Deadline for Phase I decision
(after confirmation that notification
complete)

10 WD: Deadline for Competition
Authority to rule on completeness of
notification (information requests are
frequent)
25 WD: Deadline for Phase I decision
(as of complete notification)

1 M: Deadline for Phase I
decision (can be extended by
the CPC if parties informed 7
D in advance)

No filing deadline

Filing deadline: 30 D
after decision to
merge

3 months

15 WD after opening of Phase II:
Parties to submit the detailed
information requested

30 WD: Deadline for Phase
I decision from complete
notification (fast track)

2 months

30 WD + 15 WD + 3 M: Deadline for
Phase II decision (3 M after the
requested information has been duly
submitted)

4 months

5 months

4 M: Deadline for Phase II decision
(from complete filing or additional
information received)

7M: Deadline for Phase II decision
in case of extension (3 M after
initial Phase II decision deadline)

120 WD: Decision deadline
(can be extended)

6 months

90 + 25 WD: Deadline for Phase II
decision (suspension in case of
information request

5 M + 15 D: Deadline for
Phase II decision if remedies proposed

5 M: Deadline for Phase II decision

4 M: Deadline for Phase II decision without
extension (3 M following initiation of Phase II)

NB COMESA: The law refers to a decision deadline of 120 "days" but the authority currently interprets this as working days.

1 month

3 WD: Pre-evaluation
by SIC

20 D: Deadline for Phase I
decision in
simplified procedure

Cyprus

Filing
deadline:
1W

Croatia

COMESA

Colombia

No filing
deadline

Notification
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xiii

xiv

Finland

Faroe
Islands

2 months

15 WD:
Deadline for
referral request
by NCA

20 WD: Deadline
for remedy proposal

25 WD:
Deadline
for Phase I
decision

No filing
deadline

Filing deadline:
1W

30 WD: Deadline for Phase
I decision

Phase II following extended Phase I

Phase II following non-extended Phase I

90 WD: Deadline for
remedy proposal (65 WD
after Phase I decision)

5 M (30 D + 4 M):
Deadline for Phase II
decision (4 M following
start of Phase II)

6 months

4 M (1 + 3 M): Deadline for FCA’s Phase II
clearance or proposal to Market Court (MC) for
prohibition (3 M following initiation of Phase II)

6 M (1 + 5 M): Deadline for FCA’s Phase II
decision if extension approved by MC (5 M
following initiation of Phase II)

7 M ( 4 + 3 M): Deadline
for MC decision (if
extended Phase II: 9 M)

160 WD: Deadline if
extension due to remedy
proposal and simple request

145 WD: Extended deadline for
Phase II decision (125 + 20 WD)

125 WD: Deadline for Phase II
decision (90 WD after Phase I
decision)
140 WD: Deadline for Phase II decision if remedies
proposed after 55 WD of Phase I decision

120 WD: Deadline for Phase II decision
(90 WD after notification of further
investigation). Can be extended by 20
WD if commitments proposed and by
further 20 WD if parties consent

135 WD: Extended
deadline for Phase II
decision (115 + 20 WD)

150 WD: Deadline if extension due to
remedy proposal or simple request

130 WD: Deadline for Phase II
decision if remedies proposed
after 55 WD of Phase I decision

5 months

115 WD: Deadline for Phase II decision
(90 WD after Phase I decision)

4 months

100 WD: Deadline for remedy proposal
(65 WD after Phase I decision)

40 WD: Deadline for parties to submit request for 20
WD extension (15 WD after Phase I decision)

50 WD: Deadline for parties to
submit request for 20 WD extension
(15 WD after Phase I decision)

1 M: Deadline for
Phase I decision

3 months

35 WD: Deadline for Phase I decision if
remedy proposal or referral request

30 D: Deadline for Phase I
decision

No merger approval process; only requirement to notify within 30 D of closing.

1 month

NB European Union: The timeline does not take into account
the differences in timing if cases are referred to or from the
Commission under Art. 4(4)/(5), 9, 22 ECMR.

European
Union

No filing
deadline

Estonia

No filing
deadline

Egypt

Notification

TIMELINES
Freshfields Bruckhaus Deringer

Getting the Deal Through – Merger Control 2014

www.gettingthedealthrough.com

Greenland

Greece

Germany

France

No filing
deadline

25 WD: Deadline for Phase
I decision (of date where
notification considered
complete)

3 months

4 months

120 D: Deadline for Phase II
decision (90 D from opening of
Phase II)

4 M: Deadline for Phase II decision
(automatic 1 M extension if parties
submit commitments; period can
also be extended with the consent
of the notifying parties)

55 (60) + 45 WD: Deadline to
submit commitments in Phase II
so that it will not be extended

Phase II in case of two Phase I extensions

135 D: Extended deadline for Phase
II decision if commitments
proposed late (105 D from opening
of Phase II)

140 WD (55 (60) + 85 WD):
Deadline for Phase II
decision if commitments
submitted after 45 D or if
‘stop the clock’ request –
extendable by further 20 WD

25 WD for Minister to intervene
and change decision

125 WD (40 (45) + 65 + 20 WD): Deadline for Phase II
decision if commitments submitted after 45 WD (20 WD
after receipt of such commitments) or if ‘stop the clock’
requested - extendable by further 20 WD.

130 WD (25 (30) + 65 + 20 + 20
110 WD (25 (30) +
WD): Deadline for Phase II
65 + 20 WD): Deadline for
decision if commitments
Phase II decision if
submitted after 45 WD and ‘stop
commitments submitted
the clock’ requested
after 45 WD (20 WD after
receipt of such
commitments) or if ‘stop 25 WD for Minister to intervene
the clock’ requested
and change decision

120 WD (55 (60)
+ 65 WD): Deadline for
Phase II decision if
commitments submitted
within 45 WD

105 WD
(40 (45) + 65 WD):
Deadline for Phase II
decision if commitments
submitted within 45 WD

6 months

25 WD for Minister to intervene
and change decision

5 months

90 WD (25 (30) + 65
WD): Deadline for Phase
II decision if
commitments submitted
within 45 WD

Phase II following extended Phase I

25 (30) + 45 WD:
Deadline to submit
commitments in Phase II
so that it will not be
extended

Phase II following non-extended Phase I

40 (45) + 45 WD: Deadline to
submit commitments in Phase II
so that it will not be extended

5 WD for
Minister to ask for
Phase II

55 WD (25 + 15 + max. 15 WD): Deadline
for Phase I decision if commitments
submitted and ‘stop the clock’ requested

1 M: Deadline for Phase I
decision
1 M+ 15 D: Deadline to propose
commitments (15 D after opening of
Phase II) (commitments can be
proposed late)

1 M: Deadline for
Phase I decision (in
practice often 2-3 W)

5 WD
for Minister
to ask for Phase II

2 months

No merger approval process; only requirement to notify within 4 W of implementation.

Filing deadline: 30 D

No filing
deadline

5 WD for
Minister to ask for
Phase II

40 WD (25 + 15 WD): Deadline for Phase I
decision if commitments submitted

1 month

NB France: The Authority may further
interrupt the procedure for reasons of
parties’ negligence.

Notification
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xv

xvi

Indonesia

India

India

Iceland

Hungary

Filing
deadline:
30 D

Hong Kong

1 month

25 WD: Deadline to
notify parties of Phase
II proceedings

Competition Act

5 months

6 months

90 WD:
Deadline for
post-merger
review decision

Pre-merger review: 90
WD (60 WD after end of
Phase I) - Deadline for
Phase II

95 WD (70 WD after
parties get Phase II
notice):: Deadline for
Phase II decision

4 M: Deadline for Phase II
decision (from complete
notification – can be
extended by up to 2 M)

180 D: CCI required to try
to take final decision

210 D: Final deadline (if no
order or direction the
transaction is deemed
approved)

115 WD: Extended Phase
II deadline (authority can
extend by up to 20 WD)

6 M (4 M + 2 M):
Extended deadline for
Phase II decision

NB Hong Kong: This timeline only concerns the Telecommunications Ordinance. This ordinance also contains
a procedure for informal advice of a proposed transaction where no set timetable applies. The merger control provisions
of the Competition Ordinance, expected to come into effect in late 2013 or 2014, will also only apply to transactions involving
telecommunication carrier licensees.

65 D: Extended
deadline for Phase I
decision

60 D: Deadline for Government
to convey its objection failing
which the approval is deemed
granted

Pre-merger review: 30
WD – Deadline for Phase I

30 D: Deadline for
prima facie opinion

Companies Act

Post-merger review: filing
deadline 30 WD

Pre-merger review
(voluntary): No filing
deadline

Filing deadline:
30 D

No filing
deadlines

Filing
deadline: 1
W

45 D: Deadline for
Phase I decision (from
complete notification –
can be extended
by up to 20 D)

4 months

3 M: Deadline for ex-post
investigation (extension if
parties do not comply with
information request)

3 months

3 M: Deadline for application
of prior consent after
investigation

2 months

1 M: Deadline for
application for prior
consent (non-complex
cases)

15 D: Deadline for
competition authority to
return application with
request for additional
information

No filing deadline for
voluntary application for
prior consent (2 W for
ex-post investigation)

Notification
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Korea

Kenya

Japan

Italy

Israel

Ireland

Filing
deadline:
1M

No filing deadline for
pre-merger review (30 D
for post-merger review)

No filing
deadline

No filing deadline, but
notification must be
made 30 D before
closing

No filing
deadline

15 D: Deadline
for Phase I
decision for
national
public bids

30 D: Deadline for decision (may be
shortened or extended)

5 months

120 D (30 + 90 D):
Decision deadline if
extension of up to 90 D

105 D (30 + 45 + 30 D): Deadline for
Phase II decision if extension of 30 D
due to failure to provide information
in Phase II

4 M: Deadline for Phase II
decision (from complete
filing)

4 months

120 D: Decision deadline (the later of 120 D
from the date of acceptance of the
notification or 90 D from the date of
submission of additional materials)

60 D: Decision deadline (can
be extended by a maximum of
60 D)

30 D: Initial waiting period (can be
shortened at agency’s discretion)

3 months

75 D (30 + 45 D):
Deadline for Phase II
decision

30 D: Decision deadline (deadline can be extended with
consent of parties or approval by the Antitrust Tribunal)

45 D: Deadline for Phase I
decision in case of remedy
proposal

2 months

30 D: Deadline for Phase I decision

1 month

1 M: Deadline for
Phase I decision (from
complete filing)

No filing
deadline

Notification
6 months
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xvii

xviii
4 months

5 months

30 WD (15 + 15 WD): Deadline
for parties to respond to
information request
(extendable)

6 W: Deadline for
Phase I decision

2 M: Deadline for Phase I
decision if commitments
proposed in first 5 W

Phase II following extended Phase I

65 WD: Deadline for
FCC decision (35 WD
from compliance with
the information
request - extendable)

135 WD (20 + 115 WD):
Maximum extended
deadline for Phase II
decision

6 months

105 WD: Deadline for FCC
decision in case of
extension of up to 40 WD

4 M + 6 W: Deadline for
Phase II decision (4 M
from start of Phase II)

145 WD (115 + 10 + 20 WD): Maximum
extended deadline for Phase II decision

125 WD (25 + 10 + 90 WD):
Deadline for Phase II decision

115 WD (25 + 90 WD): Deadline for
Phase II decision (extendable)

NB Malta: If commitments are offered, Phase I may be further
extended by up to 3 W, and Phase II by up to 1 M.

Phase II following non-extended Phase I

4 W: Decision deadline
for simplified procedure

15 WD:
Deadline for
FCC to request
additional
information

15 D: Decision
deadline if fast
track procedure

25 WD: Deadline for
Phase I decision
(extendable)

Filing deadline:
15 WD

10 D: Deadline for
FCC to issue a
“freeze” order

Mexico

No filing
deadline

Malta

Macedonia

No filing
deadline

35 WD: Deadline for Phase I
decision (if extension of max.
10 WD)

The Law on competition contains no specific provision on mergers but Luxembourg is an EU Member State and as such covered by the EU merger control regime.

3 months

Luxembourg

2 months

Liechtenstein does not have a national merger control regime but is an EEA Member State and as such covered by the EEA merger control rules.

1 month

Liechtenstein

Notification
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Nigeria

New
Zealand

No filing
deadline
(voluntary
regime)

Netherlands

No filing
deadline

Namibia

Morocco

No filing
deadline

30 D:
Deadline for
early decision

2 M: Deadline for
Phase I decision

2 months

21 D: Deadline for
FCC decision if
clearance sought

40 WD: Target for early
determination in
“streamlined authorisation
process”

10 WD: Deadline for
clearance (deadline
usually extended)

4 months

5 months

60 WD: Deadline for
authorisation (deadline
usually extended – in
practice up to 120 WD)

180 D: Deadline for decision

6 M: Deadline for
Phase II desicion

6 months

NB Nigeria: The draft Competition Bill (see timeline) is still pending before the National Assembly. Under the
existing Investment and Securities Act 2007, the Securities and Exchange Commission (SEC) has 20 WD
(extendable by 40 WD) to conclude its determination on small or intermediate mergers. For larger mergers SEC
shall refer the notice to the Federal High Court and transmit an opinion within 40 WD.

6 M following referral by
Minister: Deadline for FCC
decision (Minister may grant
an extension of 3 M)

NB New Zealand: A pending Bill would change
the clearance deadline from 10 WD to 40 WD.

17 W: Deadline for decision (13 W as
of parties’ application for licence frequently suspended because of
information requests)

NB Morocco: Proposed legislative changes would require a Phase I desicion within 60 D of filing,
and a Phase II decision within a further 120 D, with possible extensions in both cases.

3 months

60 D: Deadline for FCC decision if
authorisation sought (may be
extended in agreement with the
FCC and the notifying party)

60 WD: Target for extended
deadline in “streamlined
authorisation process”

40 WD: Average period for
clearance to which the
Commission committed
itself in the Process
Guidelines (in complex
cases it can take more than
100 D)

4 W: Decision on whether licence required
(frequently suspended because of information
requests or on request of the parties)

1 month

2-3 W: Decision
if short-form filing

No filing
deadline

No filing
deadline

Notification

Freshfields Bruckhaus Deringer
TIMELINES

xix

xx

Russia

Romania

Portugal

Poland

2 months

35 D: Deadline for
parties to comply with
request for additional
information; if
considered complete,
notification effective

30 D: Pre-merger filing
deadline for Phase I
decision

20 D: Deadline for
CC to request
additional
information
(in practice, this
happens
frequently)

2 M: Deadline
for decision

70 WD (25 + 45
WD): Deadline
for NCA’s draft
intervention
decision

3 M: Pre-merger filing
deadline for Phase II
decision (2 M following
Phase I decision)

80 D: Deadline for
Phase I decision (45 D
following date of
effective notification)

35 D + 5 M: Deadline
for Phase II decision (5
M after effective
notification)

NB Norway: From 1 January 2014 Complete Notification will
be required from the outset in all cases.

140 WD (15 + 125
WD): Deadline for
intervention
decision in case of
25 WD extension
following remedy
proposal

125 WD: Deadline for
intervention decision if 25
WD extension following
remedy proposal

6 months

100 WD (15 + 85 WD):
Deadline for parties’
115 WD (15 + 100 WD):
comments on
Deadline for intervention
draft intervention
decision if no extension
decision

100 WD (85 + 15
WD): Deadline for
NCA’s intervention
decision if no
extension

5 months

NB Russia: If clearance is delayed at the end of Phase I until the parties
perform certain actions, the deadline for such actions may not exceed 9 M.
If a transaction is also subject to approval under the foreign investment
legislation the antimonopoly clearance will not be issued until the former
approval is granted which may take up to 6 M.

90 WD: Deadline for Phase II
decision (deadline extended up
to 20 WD if notifying party
agrees; can also be suspended
for various reasons)

2 M + 14 D: Deadline for
decision if commitments
proposed
NB Poland: A proposal is pending to
introduce a two phase procedure.

85 WD (70 + 15
WD): Deadline
for parties’
comments on
draft
intervention
decision

4 months

85 WD (15 + 70 WD):
Deadline for NCA’s draft
intervention decision

3 months

40 WD (15 + 25 WD): Deadline
for NCA to give notice that
intervention may take place

30 WD: Deadline for Phase I decision (can
be extended by up to 20 WD if
commitments offered; can be shortened
under the simplified decision procedure)

Process if first Standardised
Notification but then NCA order
for Complete Notification

Process if Complete Notification upfront

25 WD: Deadline for NCA to give notice that
intervention may take place

15 WD: Deadline for NCA to inform
parties on suspension for incomplete
filing of Complete Notification

1 month

Pre-merger filing: no
deadline;
post-merger filing deadline:
45 D from completion

No filing
deadline

No filing
deadline

No filing deadline

15 WD: In case of Standard
Notification, deadline for NCA
to order a Complete Notification
(if no order, transaction immune
from intervention - Phase I)

Norway

No filing
deadline

8 WD: Deadline for NCA to
inform parties on
suspension for
incomplete Standard
Notification

Notification
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South
Africa

No filing
deadline

Slovenia

Filing
deadline:
30 D

Slovakia

Singapore

Serbia

Saudi Arabia

20 WD:
Phase I service standards

20 WD after complete
notification certified:
Deadline for Commission
decision re intermediate
mergers

45 WD Phase II
service standards

40 WD: Deadline for
Commission to refer large
mergers to Tribunal (can
be extended by 15 WD
each time)

4 M (3 + 1 M): Deadline for
Phase II decision
(3 M following initiation
thereof)

60 WD Phase III
service standards

40 WD + 10 WD: Hearing
date to be set in
large merger cases 60 WD: Deadline for
Commission decision re
intermediate mergers (in case
of extension of up to 40 D)

85 WD (25 + 60 WD): Deadline
for Phase II decision (60 WD
following Phase II
commencement)

6 months

NB South Africa: If the Commission decides to refer the intermediate merger case to the Tribunal
and in the event of a large merger (for which a hearing by the Tribunal is obligatory), the timetable
depends on when the hearing is scheduled. There is no period prescribed in which a hearing by
the Tribunal must take place. A certificate of approval or prohibition decision must be issued within
10 D of the end of the hearing (reasons within 20 D).

100 WD (25 + 60 + 15 WD):
Extended deadline for
Phase II decision if parties
propose remedies

NB Slovenia: The deadlines are of an
indicative nature only; thus, acceleration
or extension possible.

30 + 120 WD: Deadline for Phase II decision
(120 WD deadline starts after receiving completed Form M2)

NB Serbia: A proposed legislative amendment would extend the length
of Phase II from 3 M to 4 M.

5 months

115 WD (25 + 90 WD): Deadline for Phase II
decision (90 WD from opening of Phase II; can be
extended if commitments required)

4 months

90 D: Decision deadline
if extended review

3 months

NB Slovakia: If parties agree, total review period
can be extended by up to 30 WD.

40 WD (25 + 15 WD):
Extended deadline for
Phase I decision if parties
propose remedies

25 WD: Deadline for Phase I
decision

30 WD: Deadline
for Phase I
decision

60 D: Decision deadline
(may be extended if
parties are so notified)

2 months

1 M: Deadline for Phase I
decision

1 month

25 WD: Deadline
for Phase I decision

No filing deadline

No filing deadline
(voluntary regime)

Filing deadline:
15 D

Filing deadline: 60 D

Notification
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xxi

xxii

Taiwan

Switzerland

Sweden

No filing
deadline

Swaziland

No filing
deadline

Spain

No filing
deadline

1 M: Deadline for
Phase I decision
(can be shortened in
practice)

2 months

5 months

3 M + 25 WD:
Extended
deadline for Phase
II decision if
parties submit
commitments
15 D period for
Ministry of Economy
to ask Government
to intervene

60 D: Deadline for
decision with extension
(up to 30 D - additional
extension by 30 D with
parties’ consent possible)

5 M: Deadline for Phase II
decision (4 M following
Phase I decision)

35 WD + 3M: Deadline for Phase
II decision in case of estension in
Phase I (extendable)

90 D: Deadline for
decision after second
extension with parties’
consent

Phase II following extended Phase I

25 WD + 3 M: Deadline for Phase II decision by
25 WD: Deadline
Competition Authority (CA) (clearance or
35 WD: Deadline for
for Phase I
Phase I decision in case of application to Stockholm District Court (SDC) for
decision
prohibition); deadline can be extended by SDC
commitments

35 WD + 9 M: Deadline for SDC Decision in case of
application for prohibition (6 M following CA
application - extendable up to max. 2 years)

25 WD + 9 M: Deadline for SDC decision in case of
application for prohibition (6 M following CA
application, deadline can be extended); appeal to
Market Court possible; total length of proceedings may
not exceed 2 years as of notification

NB: In Spain WD is
Monday - Saturday

6 months

180 D: Latest decision
deadline (if 90 D extension)

1 M for Government to
decide on the transaction
if asked to intervene

15 D period for
1 M for Government to
Ministry of Economy
decide on the transaction
to ask Government
if asked to intervene
to intervene

4 months

NB Swaziland: If the authority requests further information the decision deadline is 30 D after receipt of that information.

90 D: Decision
deadline (extendable
by up to 90 D)

3 M + 10 WD: Deadline for
Phase II decision (2 M
following opening of Phase II)

3 M + 15 WD:
Extended
deadline for Phase
II decision if
parties submit
commitments

3 months

3 M: Deadline for
Phase II decision
(2 M following
opening of Phase
II)

Phase II following extended Phase I

Phase II following
non-extended Phase I

30 D: Deadline for
decision (deadline
can be shortened or
extended)

10 WD: Deadline to
inform parties
whether the
notification is
complete.

1M: Deadline for
Phase I decision

1 M + 10 WD: Extended
deadline for Phase I decision if
the parties submit
commitments

1 month

Filing deadline: At least
30 D prior to
consumation of
transaction

Notification
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United
States

No filing
deadline

United
Kingdom

No filing
deadline
(notification
voluntary)

Ukraine

Turkey

Thailand

2 months

15 D: Deadline for Agency to issue
‘Second Request’ in case of cash
tender offer
30 D: Deadline for Agency
to issue ‘Second Request’
(unless cash tender offer)

4 months

NB United States: Early termination of the waiting period can
be requested. It should be noted that the ‘Second Request’
period is open-ended as the clock begins to run after
substantial compliance with the Agency’s ‘Second Request’
for information.

CC review period following OFT review with 10 WD extension

5 months

Often 4-6 M (3-5 M after ‘Second Request’ is issued):
Agency to decide 30 D after parties’ compliance with
‘Second Request’ (10 D in case of cash tender offer)

30 WD + 24 W: Deadline for CC report
(deadline can be extended by 8 W)

20 WD + 24 W:
Deadline for CC
report (deadline
can be extended
by 8 W)

7 M (30 D + 6 M): Deadline for
stage 2 decision (deadline may
be extended by additional 6 M)

6 months

NB United Kingdom: From April 2014 there will be a 40 WD
Phase I deadline in all cases, and the OFT and CC will be combined
into a single body.

45 D + 3 M: Deadline for
decision of AMC after indepth investigation

105 D (90 D + 15 D):
Decision deadline in
case of extension

CC review period following OFT review without extension

40 WD: Typical deadline for OFT review
where informal submission is submitted

45 D (15 + 30 D): Deadline for initial AMC
examination

30 D: Deadline for CB for stage 1 decision (30 D deadline restarts if CB issues written
request for additional information)

15 D: AMC to decide
on completeness of
notification

May exceptionally
be shorter if fast track
reference to CC

3 months

90 D: Decision deadline

15 D: Deadline for preliminary review by Competition Board
(CB) (in practice rather the 30 D deadline applies)

1 month

30 WD: Extended deadline
for OFT review (extension of
10 WD at discretion of OFT)
where Merger Notice is
submitted
20 WD: Deadline
for OFT review
where Merger
Notice is submitted

No filing
deadline

Filing deadline:
At least 30 D
and preferably
45 D prior to
completion of
transaction

No filing deadline

Notification
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xxiii

xxiv

Zambia

Venezuela

Uzbekistan

No filing
deadline

Uruguay

10 D + 30 D: Extended
deadline for decision if
agency decides to extend
(maximum 30 D extension)

No filing
deadline

Approx. 14 D: Usual deadline for interim
authorisation by Competition Authority
(subject to ratification and final
clearance by Board of Commissioners)

NB Venezuela: A draft of a new competition law
which would introduce mandatory prior
notification of mergers is being discussed.

No filing deadline
(notification voluntary);
Authority may
open ex officio
investigation up
to 1 year
after closing

Authorisation process 90 D: Decision deadline

3 months

90 D: Deadline for CA
decision (can be extended
for up to 30 D); can speed
up procedure by requesting
a special meeting

45 WD (15 + 30 WD): Deadline
for CA decision in case of ex
officio investigation (extendable
by up to 2 M)

60 WD (30 + 30 WD):
Deadline for
CA decision in case of
ex officio investigation if
extended
deadline for parties to
submit information

45 WD + 2 M: Extended
deadline for CA decision in
case of ex officio
investigation

5 months

120 D (90 + 30 D):
Maximum extended
deadline for CA decision

6 months

6 M: Deadline for decision
on voluntary notification
in case of extension

60 WD + 2 M: Extended deadline for
CA decision in case of ex officio
investigation if deadline for parties to
submit information had been
extended

4 M: Deadline for decision on voluntary notifications
if no extension (duration of investigation depending
on complexity of the case)

4 months

NB Uruguay: Authorisation is only required if the transaction creates a monopoly;
so for most transactions only a notification, without any suspensory effect, is needed.

2 months

15 WD: Deadline for parties to submit
information following opening
of ex officio investigation
(extendable by 15 WD)
30 WD (15 + 15 WD): Extended deadline to submit information after opening
of ex officio investigation

1 month

10 D: Deadline for
decision

Notification process (no
clearance required) –
filing deadline: 10 WD

Authorisation process:
no filing deadline

Notification
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ALBANIA

Albania
Guenter Bauer, Denis Selimi and Paul Hesse
Wolf Theiss

Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The legal basis for regulating merger control in Albania is found
mainly in Law No. 9,121 ‘On the protection of competition’ dated
28 July 2003 (the Competition Act), published in Official Gazette
No. 71 of 2003, which aims to protect free and effective competition.
The Competition Act has been amended by Law No. 10,317 dated
16 September 2010, published in Official Gazette No. 135 on 7
October 2010. The amendments became effective as of 23 October
2010.
The Competition Authority (the Authority), with the Competition
Commission as its decision-making body, is principally responsible
for the enforcement of the Competition Act.
2

What kinds of mergers are caught?

Under the Competition Act, any of the following causing a lasting
change of control would constitute a merger:
• the merger of two or more undertakings, or parts of undertakings, hitherto independent of each other;
• any transaction in which an individual having control over an
undertaking, or one or more undertakings acquire, directly or
indirectly, a controlling interest in all or parts of one or more
undertakings; or
• the establishment of a new joint company acting as an independent economic unit.
3

What types of joint ventures are caught?

The establishment of joint ventures is caught by the Albanian merger
control rules if the new joint venture company will be acting in the
market on a lasting basis as an independent economic unit.
4

5

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Pursuant to the Competition Act, control may be acquired by rights,
contracts or other means that, either separately or in combination,
on a legal or factual basis, confer the possibility of exerting decisive
influence on the activities of an undertaking, in particular by means
of:
• ownership or the right to use all or part of the assets of an undertaking; or
• rights or contracts that allow the holder to decisively influence
the composition, voting, or decision-making of the corporate
governance bodies of an undertaking.
Control may also be exercised by a minority shareholder if the
shareholding confers the possibility of exerting influence on the
undertaking in the ways described above.
www.gettingthedealthrough.com

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A merger will be subject to Albanian merger control law and is to be
notified to the Authority if the undertakings concerned generated the
following turnover in the business year preceding the concentration:
• a combined worldwide turnover of more than 7 billion leks and
a domestic turnover of at least one of the undertakings concerned
of at least 200 million leks; or
• a combined domestic turnover of more than 400 million leks and
a domestic turnover of at least one of the undertakings concerned
of at least 200 million leks.
The turnover to take into account is income generated by an
undertaking’s ordinary activities, after deduction of taxes or fees
directly related to income. There are rules specific to credit or
financial institutions. If an undertaking is part of a group, the group’s
overall external turnover needs to be taken into account.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The notification of a merger to the Authority is mandatory if the
turnover threshold criteria specified in question 5 are met.
The Competition Act provides for an exception to the application
of the Albanian merger control regime where financial, credit or
insurance institutions acquire shares in undertakings for the purpose
of resale, provided that the acquirer does not exercise the voting
rights related to the acquired shares and the resale occurs within one
year of the acquisition.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers must be notified and clearance by the
Authority is required, even in cases where the undertakings involved
in the merger are domiciled abroad, provided that the notification
thresholds indicated above are reached.
The Competition Act expressly states that it applies to all
undertakings, whether domestic or foreign, whose activities have
a direct or indirect effect on the Albanian market. However, the
Competition Act does not define the concept of effect. In practice,
the Authority usually considers that a merger has an effect on the
Albanian market even where the undertakings concerned may not
have a direct presence in Albania (through subsidiaries or branch
offices) or when the undertakings concerned are indirectly active in
Albania (through imports or sales by independent distributors) and
thereby satisfy the turnover threshold test.
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8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no specific rules on foreign investments.
Approval or at least a notification of acquisitions of interests
above or below certain thresholds is required for the energy, banking
and the insurance sectors, or with regard to public companies.
In the media sector, a single shareholder may not control more
than 30 per cent of the voting rights in a media company.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Mergers must be notified within 30 days from the date the merger
agreement, or the agreement pursuant to which a controlling interest
is acquired, is entered into, or from the date of publication of the
public offer to purchase or exchange shares.
If the undertakings that are required to notify the merger fail
to duly file within the set time limits (late filing), the Authority may
impose fines of up to 1 per cent of their annual turnover generated
in the last completed business year. In the past, the Authority has
imposed a fine on a foreign company for failure to file in time with
respect to a merger that consisted of the acquisition of an Albanian
company.
In recent cases, the Authority has accepted a notification letter to
meet the filing deadline, provided that a regular notification of the
concentration was then submitted within a certain period of time
allowed by the Authority.
With regards to the sanctions for closing before clearance, see
question 12.
10 Who is responsible for filing and are filing fees required?

The obligation to file the notification with the Authority rests with
the undertakings participating in the merger and the undertaking
acquiring a controlling interest in (the whole or part of) one or more
other undertakings.
Upon receipt of the notification, the Authority confirms the
completeness of the filing with a written certificate. If the Authority
considers the notification to be incomplete, it will require the
submission of any additional information it deems necessary within
a certain period.
The Authority has prescribed, by regulation, the following fees
related to mergers:
• 15,000 leks for the issuance of the form for the notification of a
merger;
• 300,000 leks for the authorisation of a temporary implementation of a merger; and
• 500,000 leks for the authorisation of a merger.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Mergers that meet the notification threshold criteria and thus require
notification to the Authority must not be implemented prior to
clearance by the Authority.
The Authority assesses notified mergers either in a preliminary
(Phase I) proceeding or an in-depth proceeding.
The preliminary proceeding applies to mergers that will probably
not lead to a substantial lessening of competition in the relevant
market or part of it. In preliminary proceedings, the Authority has
to decide on the merger within two months from the working day
following the confirmation of receipt of a complete notification.
If, however, in the course of the proceedings, the Authority
believes that the notified transaction raises competition law concerns,
it may decide to open in-depth proceedings, or to authorise the
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merger only under certain conditions. To that end, the parties may
suggest (within one month after the notification) certain measures to
the Authority to mitigate the possible negative effects of the merger
on the market. If the parties offer commitments to the Authority, the
time limit is extended by two weeks. If a decision is not issued by the
Authority within two months (plus the extended term of two weeks,
as the case may be), clearance is considered granted.
The in-depth proceeding applies to mergers that might lead to a
substantial lessening of competition in the relevant market or part
of it and therefore could not obtain clearance within the preliminary
proceedings.
The Authority investigates the case and has to issue a decision
within three months as of the start of such in-depth proceeding. This
time frame can be extended by up to one month if the parties – within
two months from the start of the in-depth proceeding – offer to take
certain steps to mitigate the possible effects of the merger on the
market.
The Authority may suspend the time frame for the proceedings
if the proceedings are impeded by the undertakings concerned (in
particular, if the parties do not provide the information requested by
the Authority within the time limit set; the parties refuse to submit
to investigations carried out by the Authority; or the parties did not
inform the Authority about changes of facts contained in the merger
filing).
Subject to request, the Authority may also temporarily approve
the merger if such request is justified as otherwise irreparable damage
would be caused to the undertakings concerned or to third parties
and under consideration of the overall goal of protecting competition.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The Authority may impose fines on the undertakings concerned if
they close the transaction before receiving clearance.
The fine is up to 10 per cent of each participating undertaking’s
previous annual turnover if, inter alia, the closing takes place prior
to clearance. In determining the amount of the fine, the Authority
will take into account the financial gain resulting from the violation
of the Competition Act; this amount shall be taken as the minimum
amount of the fine. If a fine is imposed on a group of undertakings,
the amount of the fine shall not exceed 10 per cent of the aggregate
turnover of the preceding business year of each of the group members
taking part in the infringement.
Furthermore, the merger is deemed to be void if implemented
without clearance or if conditions that the merger authorisation is
subject to have not been fulfilled.
In 2009, the Authority imposed a fine of 2.6 million leks on
a company that had violated the merger filing obligation. Other
possible remedies, such as structural sanctions (see question 24),
were not imposed. In 2012, the Authority imposed fines on two
companies for failure to notify, amounting to 100,000 leks each.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The sanctions for closing before clearance are applicable also in case
of foreign-to-foreign mergers. However, we are not aware that these
sanctions have so far been applied in practice to such mergers.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The Authority may authorise a closing before clearance on a
temporary basis. A temporary clearance may be granted if the
undertakings involved in the merger may otherwise sustain
irreparable damage. The temporary clearance may, however, be
issued subject to conditions that the Authority considers necessary to
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ensure effective competition. To our knowledge, there is no approved
practice of carve-out solutions.
15 Are there any special merger control rules applicable to public
takeover bids?

Law No. 10,236 ‘On the takeover of public companies’ dated
18 February 2010 sets fourth special merger control rules for the
takeover of Albanian or foreign public companies seated (also) in
Albania and that are listed at the Albanian stock exchange. Since
there is no operational stock exchange in Albania, the said law
remains inapplicable to date.
16 What is the level of detail required in the preparation of a filing?

The Authority requires that the notification of a merger is prepared
on the basis of a standard filing form; one can further refer to the
guideline issued by the Authority for the relevant filing formalities (the
Guideline). The Authority issued a new Guideline on 23 June 2008.
On the basis of the Guideline, the Authority has the discretion to
require a short form or a full notification.
The notification must, inter alia, provide the following
information:
• information on the identity of the undertakings concerned and
their authorised representatives (such as names and addresses);
• turnover of the undertakings concerned in the domestic market
and worldwide;
• market shares of the undertakings concerned, including information on the methods for their calculation or estimation;
• information on the form of the concentration (merger, acquisition of control, etc);
• information on the controlling interests in the undertakings concerned; and
• information on the relevant product and geographical market
and, where applicable, the market affected by the concentration.
The applicant is required to submit certain documents together
with the notification, such as the legal basis of the acquisition or
merger; certificates of incorporation; financial statements and
balance sheets for the preceding financial year; and analyses, reports,
studies, statistics and further supporting materials upon which the
information provided in the notification is based. The documents
must be originals or copies certified by a notary. Documents that
are not in English or Albanian must be translated into Albanian
and certified by a notary. Notarial certifications not performed in
Albania require an apostille or certification (otherwise known as
‘legalisation’) by the Albanian embassy in the respective country.
Furthermore, the notification must be accompanied by a
certificate of payment of the procedural fee. Following the filing, the
Authority may request additional documents and information. When
these requests are met, the Authority will issue a confirmation that
the filing is complete and will start its review process.
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The Competition Act does not provide for specific fast-track
proceedings but provides that temporary clearance can be granted
under certain circumstances (see question 14).
18 What are the typical steps and different phases of the investigation?

Once an application is filed, the Authority examines the notification
form and the supporting evidence.
If the Authority requires more information or additional
documents, it will send a request to the notifying party detailing
such requests and setting a deadline for the reply.
Once its information and documentary requests have been
fulfilled, the Authority will complete its examination of the
notification and will set out its findings in a report in which it
makes the necessary recommendations. On the basis of the report,
the decision-making body within the Authority issues its decision,
thereby clearing or prohibiting the notified merger.
Substantive assessment
19 What is the substantive test for clearance?

The Competition Act provides that a merger shall be prohibited if it
leads to a substantial lessening of competition in the market or part
of it, especially if this results from the creation or strengthening of
a dominant market position. The potential effects of the merger are
assessed on the basis of diverse information and data relating to the
Albanian market, including the market shares of the undertakings
concerned and of their competitors; barriers to market entry;
potential competition; demand substitutability, etc.
20 Is there a special substantive test for joint ventures?

The Competition Act does not establish a substantive test specific
to joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

In general, the Authority will assess whether a merger leads to a
substantial lessening of competition in the relevant market or part of
it (see question 19). The Authority’s assessment is based on a series
of factors including the market share of the companies participating
in the merger and of their competitors; barriers to market entry;
potential competition; the economic and financial power of the
undertakings concerned; the economic dependency of suppliers and
customers; the development of the distribution networks; economic
relationships with other undertakings; demand substitutability, etc.
Neither the Competition Act nor the Guideline (or other guidelines
in Albania) specify theories of harm that the Authority investigates
specifically (besides the substantial lessening of competition);
however, in practice, the Authority’s assessment often refers to
precedents established by the European Commission. Therefore, it
is not unlikely that the Authority would look at theories of harm such
as coordinated effects, foreclosure, etc.

17 What is the timetable for clearance and can it be speeded up?

In the preliminary proceeding, the Authority has to decide on the
merger within two months from the working day following the
confirmation of receipt of a complete notification. That period can be
extended by another two weeks if the parties offer certain measures
to the Authority in order to mitigate the possible negative effects of
the merger on the market.
In in-depth proceedings, the Authority has to issue a decision
within three months as of the start of such in-depth proceedings; this
period can be extended by up to one month if the parties – within
two months from the start of such proceeding – offer to take certain
steps to mitigate the possible effects of the merger on the market.
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22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Competition Act does not expressly mention non-competition
issues such as industrial policy or public interests as being relevant
for the assessment process.
23 To what extent does the authority take into account economic
efficiencies in the review process?

When assessing a merger the Authority may take into account any
economic efficiencies that may result from that merger, in particular
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Update and trends
In 2012, the Authority reviewed and cleared nine concentrations
that, inter alia, related to the construction industry, media, hotels,
gambling, food and banking sectors. For the first time since 2009,
in two cases fines for failure to notify were imposed (see question
12). The Authority has also identified a number of sectors in the
Albanian economy where competition has proven to be limited,
including energy (mainly gas supply) and currently is investigating
the cement sector.
The Authority has also published guidelines which are
intended to further harmonise the Albanian merger control regime
with the standards applied under the EU merger control rules.
Similar to the European Commission’s Consolidated Jurisdictional
Notice, the guidelines discuss a number of aspects including the
concept of concentrations and control, the identification of the
undertakings concerned, and the principles for the calculation of
the relevant turnover.
The impact of the economic crisis is being felt in Albania.
However, we are not aware that this had any effect on the
Authority’s practice in merger control cases or led to any respective
policy statements.

those that bring about benefits for the consumers (which are set off
against the negative effects deriving from the merger), where the same
economic efficiencies can not be achieved by less anti-competitive
means, and the alleged efficiencies are measurable.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The implementation of a notifiable concentration without prior
clearance from the Authority renders the transaction null and void.
Where a transaction has been implemented without the
Authority’s prior clearance, the Authority shall, besides the possibility
of imposing fines, undertake a review of the transaction on its own
initiative. The Authority may require that the undertakings concerned
take the steps necessary to re-establish the situation as it existed prior
to the transaction and, where relevant, may impose the separation of
the merged undertakings, or the sale back of acquisitions and assets
that have been transferred.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The Authority may require certain remedies for clearance of
the concentration, such as the divestiture of certain parts of the
undertaking, the sale of shareholdings in other undertakings, the
termination of contractual relations, the granting of licences, and
behavioural remedies.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Wolf Theiss
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

In notifying a merger, the notifying undertakings are required to
disclose restrictions related to the merger. The restraints directly
related and necessary for the merger will be covered by the clearance
of the Authority or may be subject to other conditions and remedies.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The Competition Act requires the Authority to publish the fact that
it has received a notification. On that basis, third parties may submit
their comments to the Authority. In general, third parties can bring
facts that they consider to be an infringement of the Competition Act
to the Authority’s attention.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The notifying undertakings may request that the Authority treats
the information provided with the notification or obtained in the
course of the review process in a confidential manner. The Authority
may not disclose any commercially sensitive information or business
secrets.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Authority can cooperate with antitrust authorities in other
jurisdictions on the basis of bilateral agreements or simply in
response to their requests.
The Authority may, however, refuse requests if the cooperation
is not reciprocal or compliance with the obligation to keep
commercially sensitive information or business secrets confidential
would not be guaranteed.
Judicial review
32 What are the opportunities for appeal or judicial review?

Decisions by the Authority may be challenged before the Tirana
Court.
Fines imposed by the Authority have to be challenged within
30 days.
The Authority may revoke its decision if:
• it is based on incorrect or improperly obtained data; or
• the undertakings concerned breach the obligations set forth in
the authorisation of the merger.
We are not aware of any recent cases where merger control related
decisions of the Authority have been subject to judicial review by
the Tirana Court.

The Competition Act does not provide, and the Authority has not
elaborated, specific rules concerning the conditions for and timing
of the application of remedies. Whenever the Authority imposes
conditions and remedies, these must be proportionate to the anticompetitive effects of the merger.

33 What is the usual time frame for appeal or judicial review?

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Enforcement practice and future developments

The Authority, to our knowledge, has not yet imposed any remedies
in foreign-to-foreign mergers.
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The time frame for appeal or judicial review depends greatly on the
complexity of the disputed matter. In practice, taking into account
the usual duration of court proceedings in general, judicial review
may take as long as one or two years.

34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

For the general enforcement record in 2012, see question 35.
According to the report on the Authority’s activities for 2011, the
Getting the Deal Through – Merger Control 2014
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Authority reviewed and cleared 10 concentrations in 2011 that,
inter alia, related to the banking, consumer goods, tobacco and car
industries, and the insurance sector. The Authority imposed fines
for failure to notify in 2009 and 2012 (see question 12). In order to
enhance the Authority’s access to information on concentrations that
infringe the filing obligation, several measures have been announced
in recent years, such as the conclusion of a new cooperation
agreement with the trade registry under which the Authority would
receive more information about acquisitions or changes of control in
Albanian companies. According to a statement by the Authority, this
cooperation has been implemented. The Authority receives periodical
updates of ownership changes on shares and verifies whether such
changes qualify as a notifiable concentration.

ALBANIA
35 What are the current enforcement concerns of the authorities?

In 2012 the Authority reviewed and cleared nine concentrations
that, inter alia, related to the construction industry, media, hotels,
gambling, food and banking sectors. For the first time since 2009,
in two cases fines for failure to notify were imposed (see question
12). The Authority has also identified a number of sectors in the
Albanian economy where competition has proven to be limited,
including energy (mainly gas supply) and currently is investigating
the cement sector.
36 Are there current proposals to change the legislation?

We are not aware of any current proposals to change the legislation.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Economic concentrations are currently examined under the Competition Act 25,156 (the Act), as regulated by Decree 89/2001 (the Regulation) and amended by Decree 396/01 (the Decree). The National
Commission for the Defence of Competition (CNDC) and the Internal Trade Secretariat (the Secretariat) are the current enforcement
agencies until the National Tribunal for the Defence of Competition
(TNDC) is in place. The CNDC currently reports to the Secretariat,
under the Ministry of Economy and Public Finance (MEPF). The
Secretariat replaced the Secretariat of Technical Coordination (SCT),
which in turn replaced the Secretariat for Competition, Deregulation and the Defence of the Consumer (SCDDC) as the adjudicating agency. Resolution 40/2001 of the Secretariat for the Defence of
Competition and the Consumer (the predecessor of the SCDDC) (the
Resolution) describes the procedure for the notification of economic
concentrations, while Resolution 164/2001 of the SCDDC provides
the guidelines for the analysis of concentrations (the Guidelines).
Finally, Resolution 26/2006 of the SCT approved certain procedural changes to requests for advisory opinions in merger control
notifications.
The CNDC consists of a president and four other members, who
are advised by a chief economist and a chief attorney. It has a total
staff of approximately 100 people, 80 per cent of whom are law or
economics professionals. The Secretariat has a larger staff. However,
the latter also deals with matters other than competition (eg, consumer protection).
The TNDC is intended to be an independent agency under the
MEPF. It will comprise seven members, to be appointed by the president of Argentina by means of a public selection process involving
competitive examinations and interviews before a special jury. The
formation of the TNDC is long overdue.
2

What kinds of mergers are caught?

Merger control is exercised over any ‘economic concentration of
enterprises’, which is defined as the acquisition of control over one or
more companies, business units, going concerns or assets from which
an independent turnover can be identified, by means of a merger,
the transfer of a going concern, the acquisition of property or any
share rights (where such acquisition gives the acquirer control of or
substantial influence over the enterprise) or any act or agreement
that transfers to a person or economic group a decisive influence on
the passing of resolutions relating to the ordinary or extraordinary
management of a particular enterprise.
3

What types of joint ventures are caught?

All types of joint ventures are caught insofar as they produce a transfer of control of a business or assets meeting the criteria mentioned in
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question 2, from one person to another, sole to joint ownership, joint
to sole ownership, or entailing a change in the structure of control
(in the case of a significant change from one type of joint ownership
to another).
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Section 6 of the Act provides de jure and de facto definitions of
control. ‘Control’ entails, at a minimum, the possibility of exercising
‘substantial influence’ over an undertaking. In particular, the CNDC
has set forth the principle that the acquisition of a minority interest in
an enterprise will amount to an acquisition of control if the acquirer
is also granted veto rights in relation to the ‘competitive strategy’
thereof (ie, approval of the budget or business plan, or the appointment of key executives, although it should be noted that there is no
clear line as to what conduct will be considered to meet this test, as
some recent cases have strikingly demonstrated). On the other hand,
veto rights will not amount to an acquisition of control if their only
purpose is to protect the investment of the acquirer (ie, requiring its
approval for capital increases, distribution of dividends or amendments to the by-laws).
As mentioned in question 3, changes from sole to joint ownership or vice versa, or those entailing a modification in the structure
of control, are also covered.
Advisory opinions of the CNDC have stated that the definition
of economic concentration covers only transactions that bring about
a lasting change in the structure of the undertakings concerned. In
the specific case referred to by the CNDC, a two-year concentration
was declared to be non-notifiable, and it was decided that the parties would be subject to the mandatory filing, should they decide to
extend the term for three years longer. Given the non-binding nature
of those past opinions, however, its application should be analysed
on a case-by-case basis, in particular given that subsequent opinions
of the CNDC have expressed an opposing view.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Mergers and acquisitions will be subject to control if the enterprises
involved in the transaction – defined by the Regulation as including
the acquirer and the target or the merging parties, but not the seller
(the affected enterprises) – have a turnover in excess of 200 million
pesos in Argentina, unless a special exemption applies. However,
given that the substantial test for clearance (see question 19) applies
to all concentrations regardless of whether they must mandatorily
be reported or not, the CNDC is empowered to examine transactions falling below the threshold and investigate them as any other
potential anti-competitive conduct.
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Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory, with the following exceptions:
• intra-group transactions or acquisitions of enterprises in which
the acquirer already owns more than 50 per cent of the shares (or
voting rights thereof) – the current interpretation of this exemption by the authorities requires that the acquirer had exclusive
control over the target prior to the acquisition;
• the acquisition of a single enterprise by a foreign investor that has
not owned shares or assets (this last term broadly construed) in
Argentina – the CNDC has in the past granted the status of a single Argentine ‘enterprise’ to more than one company, provided
they were in the same line of business and subject to common
control;
• the purchase of bonds and non-voting shares and of liquidated
companies (defined as not having had any activity in Argentina
in the preceding year); and
• acquisitions where neither the amount of the transaction nor the
value of the assets located in Argentina being acquired, transferred or controlled, exceeds 20 million pesos, unless in the last
12 months transactions were entered in the same market that on
aggregate exceed this threshold, or 60 million pesos in the last
36 months (article 10(e) of the Act). The ‘amount of the transaction’ part of this test has generally been interpreted by the CNDC
as referring just to the Argentine portion of said transaction,
although in cases where such cannot be expressly identified in
the relevant agreement the CNDC may look at different aspects
to conclude whether this part of the test would be met. Additionally, the CNDC has generally accepted that the asset valuation
be extracted from the target’s balance sheets. Other aspects of
this exemption remain unclear. It should be noted that a literal
interpretation of article 10(e) of the Act might exempt purely
foreign-to-foreign acquisitions where the target does not have
assets in Argentina but nonetheless has a substantial local market share, achieved through direct sales. Even when the CNDC
has not directly addressed this situation, some advisory opinions
seem to suggest that in those cases the CNDC would restrict the
application of article 10(e) to cases in which the target’s assets are
somewhat representative of its market presence. In direct sales
cases, the effects test mentioned in question 7 would still apply.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The Act applies to companies that undertake economic activities
in Argentina (ie, through subsidiaries or branch offices) or outside
Argentina, where such activities, acts or agreements have effects in the
Argentine market. As anticipated in question 6, by application of this
provision the CNDC may conclude that a certain foreign-to-foreign
merger may be subject to notification even if the de minimis exemption of section 10(e) of the Act would otherwise be available. By the
same token, in theory a transaction that might otherwise require
notification might be excluded if it produces insignificant effects.
However, as can be expected, the authorities are more inclined to
enlarge rather than reduce the list of cases subject to notification,
and the analysis of the application of the effects test of Section 3 of
the Act is currently made on a case-by-case basis. In any event, the
Argentine authorities would have no jurisdiction to decide on the
effects of a merger outside Argentina.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Foreign investors are generally subject to the same regulations as
local investors regarding the purchase of companies and going concerns, in the sense that they are not required to obtain governmental
www.gettingthedealthrough.com
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approval or to register their capital. However, depending on the area
in question, there may be some restricted or sensitive areas where
national security or public interest issues are involved.
For example, Law 25,750 limits certain foreign investors’ participation in media companies that are currently in Argentine ownership to 30 per cent of the economic and political rights of the local
company.
Economic concentrations of firms acting in regulated industries
(including banking, insurance and telecommunications) require the
approval of the corresponding regulatory agencies in addition to that
of the Secretariat. Even when the Act has abrogated any competition
empowerments that the legislation specifically applicable in regulated
sectors may have granted to the regulatory agencies before the entering into force of the Act (section 59), some sector-specific legislation
still contains competition-related limitations such as those restricting the degree of participation that certain legal entities may hold in
regulated companies (ie, the Electricity Act 1991, Law 24,065, which
limits the degree of vertical integration between companies involved
in the different segments of the electricity market).
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Concentrations falling under the Act must be notified to the CNDC
for its review before, or within a week of, the date of conclusion of
the agreement, publication of the purchase or exchange offer (in the
case of local tender offers), or the acquisition of a controlling interest,
whichever happens first.
Pursuant to the Regulation, the one-week period shall be deemed
to commence upon the occurrence of the following events:
(i)	in the case of a merger, the conclusion of the definitive merger
agreement signed by the legal representatives of each of the merging companies (Law 19,550, section 83(4));
(ii)	the conclusion of the transfer of a going concern agreement subsequent to the publication of notices ordered by Law 11,867
and the expiration of the term provided therein to oppose the
transfer;
(iii)	the closing date as defined in the relevant agreement in the case
of a stock purchase; and
(iv)	the date on which the transaction may be deemed finalised pursuant to applicable law, in other cases.
The deadlines referred to in (iii) and (iv) apply to all foreign-to-foreign transactions, given that the others refer to mergers or transfers
of going concerns subject to Argentine law only.
Penalties for failure to file can be to up to 1 million pesos per
day of delay. To date, fines of up to 18 million pesos against a single
entity and aggregate fines of 40.7 million pesos against all merging
parties in a single filing have been applied (albeit reduced in half by
the Criminal Court of Appeals).
10 Who is responsible for filing and are filing fees required?

Notifications must be made by all individuals or legal entities intervening in the transaction, that is, by seller and buyer and, if applicable, the target company as well (the notifying parties).
The Act has empowered the TNDC to set filing fees. No such
fees are required at present.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Section 13 of the Act sets forth a waiting period of 45 business days,
after which the transaction is deemed tacitly approved.
The implementation of the transaction should be suspended
prior to clearance because the Act states that the transaction has
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no effect on the notifying parties or third parties until it has been
approved (see question 12 below). Until very recently, the CNDC has
by and large not been keen to prevent ‘gun-jumping’ practices, which
has led some parties (ie, competitors of the merging parties) to resort
to the courts to enforce the referenced provision.
The notifying parties can elect to make either a ‘short form’
(form F1) or ‘long form’ (forms F1 and F2) filing. In those cases and
pursuant to the Resolution, the Secretariat has respectively 15 or 35
working days from the initial filing to issue its final resolution, unless
before expiration of any of these periods the CNDC elects to require
the filing of the next form (form F2 or F3), thus extending the review
period to, respectively, 35 and 45 working days.
It should be noted though that in practice, given the different
review periods set out in section 13 of the Act (45 business days) and
in the Resolution, the CNDC apparently only follows the former.
The above-mentioned periods are suspended as of the date:
• the CNDC requests the filing of form F2 or F3, or missing information from any notification form, until such information is
provided; or
• the Secretariat so decides for a justifiable reason.
Given the considerable backlog of merger and conduct cases faced
by the CNDC, it is not uncommon for the agency to make repeated
missing information requests to suspend the reviewing period, sometimes for several months.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Notwithstanding the provision mandating suspension of the effects
of a transaction, the Act does not expressly envisage sanctions for
notifying parties closing a transaction before clearance. A reasonable
interpretation of this would be that, if the transaction were ultimately
approved, the parties would have only committed a formal breach
of the Act. If, however, the Secretariat prohibited the transaction, or
cleared it subject to conditions, it is possible that sanctions under
the Act could be applied under section 1 (covering anti-competitive
acts in general), section 7 (setting forth the substantive test for clearance) of the Act, or both sections, since any activity performed by the
affected enterprises during that period would be deemed as though
made by independent parties, although the foregoing would require
the opening of a separate investigation. Sanctions in this case could
amount to fines ranging from 10,000 pesos to 150 million pesos,
plus the issuance of cease-and-desist orders or a request to competent
courts to order the dissolution, winding-up, deconcentration or spinoff of the affected enterprises.
A cease-and-desist order could, in principle and under certain
circumstances, also be issued pending review of a merger proceeding,
which if ignored could lead to the imposition of fines such as those
envisaged by the Act in the case of late filings.
As anticipated in question 11, with very few exceptions (ie,
LAPA and Telecom merger cases), the CNDC has not enforced gunjumping practices.
In LAPA (2002) – the acquisition of a domestic airline by the
operator of the majority of Argentine airports – the CNDC recommended the Secretariat to prohibit the transaction more than one
year after closing. The Secretariat, which ultimately authorised the
acquirer to sell the airline to a third party instead of ordering the
reversion of the original sale, criticised the CNDC in its decision for
not preventing the effects of the transaction through the issuance of
a cease-and-desist order.
In spite of the foregoing, in the ensuing years the CNDC failed to
suspend the effect of mergers pending review, which prompted third
parties to resort to the courts for similar remedies (eg, the Cencosud/
Disco filing, which lasted four years – 2004 to 2008 – due mostly to
the effect of judicial injunctions of several kinds).
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Attempts to issue injunctions in the 2007 Cablevisión/Multicanal
merger were faced with a court order, affirmed by an appellate court
in re Multicanal SA et al v Conadeco (2007), ordering the CNDC to
refrain from issuing cease-and-desist orders.
In 2008 and 2009, however, the CNDC issued several such orders
in the Telefónica de España/Telecom Argentina case: prohibiting the
exercise of a call option; prohibiting the exercise of political rights
in the target companies; undoing the effects of decisions adopted at
shareholders’ meeting of the target companies; and initiating legal
proceedings against officers appointed by the acquirer or gun-jumper,
for infringing the decision suspending the exercise of political rights
in the target. Some of them were reversed on appeal, on the basis that
the CNDC is not empowered to issue them.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As stated, the Act does not contemplate specific sanctions for closing before clearance. Foreign-to-foreign mergers will then be subject to the general risk of injunctions suspending the effects of the
transaction and the parties subject to an investigation for alleged
anti-competitive conduct in certain cases (ie, in a horizontal merger)
if the transaction is ultimately prohibited or subject to undertakings.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Notwithstanding what was expressed under questions 11 and 12
regarding the enforceability of gun-jumping practices, a conservative approach to the Act would advise entering into hold-separate
arrangements or, at a minimum, de facto implementing such agreements (ie, avoiding the appointment of new directors or managers,
not changing the target company’s commercial policies, etc) until
clearance, at least in transactions entailing substantial merger control
risks.
15 Are there any special merger control rules applicable to public
takeover bids?

There are no special merger control rules applicable to public takeover bids, other than those specifying the acts from the date of which
the notification deadline must be counted. It should be noted that
in the case of takeover bids taking place in foreign jurisdictions, the
notification deadline runs from the effective acquisition of control,
not the publication of the offer as in the case of local takeover bids.
16 What is the level of detail required in the preparation of a filing?

The Resolution sets forth the procedural rules applicable to premerger notifications. These can be summarised as follows.
Any or a combination of forms F1, F2 or F3 could be required,
depending on the impact of the transaction in the local market.
Form F1

Form F1 requires basic information, inter alia:
• from the notifying parties, their name and domicile, the identity
of their representatives and persons in charge of the preparation
of the notification forms and a list of shareholders with a participation of 5 per cent or more;
• from the affected enterprises, a description of their activities,
copy of their last annual reports and financial statements, group
organisational charts, a description of the relevant and substitute products, geographic areas where those products are sold,
their manufacturing process and market size and if the affected
enterprises have been or are being investigated in Argentina or
in any other jurisdiction for conduct infringing competition or
anti-dumping laws; and
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from the economic concentration being notified, details of its
characteristics, a copy of the final or most recent transaction
documents, whether the notified transaction has been presented
for review before any other foreign merger control authority, etc.

Form F2

The information required by form F2 is essentially focused on details
regarding the relevant product, supply-side and offer-side substitution, the relevant geographic market, qualitative and quantitative
market information, production costs and efficiency gains.
Form F3

In certain cases the CNDC may require that a form F3 be completed,
such form being tailored by the CNDC to each particular case.
17 What is the timetable for clearance and can it be speeded up?

As mentioned in question 11, initially a transaction must be approved
in 45 business days. In practice, however, the CNDC almost always
considers the information submitted by the parties as incomplete,
thus suspending this term repeatedly and extending the effective
reviewing term to up to one year or more. The only way to speed
up this process to a certain extent is by adopting a clear proactive
approach to all information requests by the CNDC.
18 What are the typical steps and different phases of the investigation?

In addition to the information requested by the CNDC under forms
F1, F2 and F3 or as follow-up questions, the notifying parties in practice can, at any point in the review process, present other relevant
information, which will generally be considered by the authorities.
The CNDC has been empowered by the Act with wide-ranging
investigative tools, although the extent to which these are put to
use will vary from case to case, according to the complexity of each
merger. Simple mergers may be decided on the basis of the information presented by the notifying parties under the notification forms
and public information. More complex cases are generally decided
with the aid of hearings with competitors, customers (more complex
cases might require a public hearing) and suppliers and compulsory
requests for internal documents to both the notifying parties and
third parties. Finally, weight is given to prior decisions of the CNDC
or, alternatively, of foreign competition authorities (in particular
from the EU and US).
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Vertical foreclosure is also a common area of interest.
Portfolio effects have still not been seriously considered, although
they have been mentioned in the General Electric/Vetco and Pernod
Ricard/Allied Domecq filings.
In general terms, the CNDC tries to keep abreast of the ‘theories
of harm’ more commonly used in the EU and US and to apply them
if possible.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Historically, by and large neither the written recommendations of
the CNDC nor resolutions issued by the SCDDC, SCT or Secretariat considered non-competition issues. Even when this trend has
not reversed, in the last few years an increasing number of relevant
cases (ie, Petrobras/Pérez Companc, Citelec/Dolphin, Bimbo/Fargo,
Petrobras/Eton Park, Gaz de France/Suez, Cablevisión/Multicanal,
Telefónica de España/Telecom Argentina) have raised, explicitly or
not, national interest, industrial policy, labour, social or plain political issues. Even when those cases were ultimately largely decided
on competition grounds, given the dual-agency system in force in
Argentina (the Secretariat being a purely political agency), the influence of those other non-competition issues in the process is not to
be underestimated.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Guidelines provide that economic efficiencies are to be considered since they may counterbalance the negative effect on prices
caused by increased market power in a given transaction. However,
they are subject to certain rules, namely:
• only profits arising directly from the concentration and that cannot be achieved without it will be considered as efficiency profits;
• they have to – at least partially – be transferred to the consumer
as lower prices; and
• reductions in costs originating from transfers among two or more
agents cannot be invoked as efficiency gains derived from the
concentration.
Overall, the CNDC has been very restrictive in taking efficiencies
into account.
Remedies and ancillary restraints

Substantive assessment
19 What is the substantive test for clearance?

The Act prohibits economic concentrations the object or effect of
which is or may be to restrict or reduce competition so that detriment to the ‘general economic interest’ may occur (section 7). The
Guidelines and Supreme Court decisions have assimilated this last
concept with that of consumer surplus.
20 Is there a special substantive test for joint ventures?

No. If the joint venture results in a transfer of control of a business
or assets, the standard substantive test (section 7 of the Act) will be
applied.
21 What are the ‘theories of harm’ that the authorities will investigate?

The authorities are mainly focused on the finding of whether merging
parties will unilaterally acquire or strengthen market power. Coordinated effects have been considered in, inter alia, the Pernod Ricard/
Allied Domecq, Molinos Rio de la Plata/Grupo Estrella, Hamburg/
Costa Container and Cencosud/Disco filings.
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24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

With regards to the notified transaction and in addition to the application of fines for late filing, competition authorities may:
• approve the transaction;
• impose conditions to be fulfilled (as explained in more detail
below); or
• prohibit the transaction.
Also, the CNDC may request the issuance of cease-and-desist orders
(see question 12), file court actions, enter company premises with a
court order, etc.
Parties not complying with a resolution imposing undertakings or prohibiting a transaction are subject to the same fines that
apply in cases of anti-competitive practices: monetary penalties from
10,000 to 150 million pesos (which can be doubled in the case of
repeat offenders and which will be graded depending on the damage
caused, the benefits obtained and the value of the assets involved);
or, in extreme cases, a request to the courts to order the dissolution,
winding-up, deconcentration or spin-off of the companies.
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Monetary sanctions may also be severally imposed on board
members, legal representatives and attorneys-in-fact of the notifying
parties.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes, and the practice whereby the merging parties offer such remedies
is frequently used. It should be noted, however, that the CNDC is not
statutorily obliged to consider them.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

There are no clear-cut rules regarding when or how a divestment
or other remedy will be applicable, although at a minimum they
require a finding of substantial market power or vertical foreclosure
(with the exception of non-competition clauses, where the policy
described in question 28 applies in all cases). The remedies that have
been sought by the competition authorities so far have included, inter
alia, the following:
• regarding non-competition clauses, reduction of their term of
duration and material scope (Banco Comafi/Providian Financial,
Kimberly-Clark and Saint Gobain/AA Abrasivos Argentinos filings, among many others); and
• behavioural undertakings, such as:
•	not carrying out tying practices (Cervecería y Maltería
Quilmes/Buenos Aires Embotelladora and Peñaflor/CocaCola filings);
•	not increasing the market share in a given market for a certain period (Carrefour/Promodès filing);
•	not discriminating against third parties at any level of the
supply chain (UnitedGlobalCom/Liberty Media Corporation/Hicks, Muse, Tate & Furst and Quilmes/Ambev filings);
and
•	facilitating production in the merging parties’ own facilities
of a certain volume of products commercialised under the
divested brands (Quilmes/Ambev filing); and
•	divestment undertakings (Fresenius, Quilmes/Ambev, Bayer/
Aventis, Bimbo/Fargo, Saint Gobain/Abrasivos Argentinos,
Sao Paulo Alpargatas/Alpargatas Argentinas and Telefónica
de España/Telecom Argentina filings).
There is no clear policy as to the procedure and timing of divestments, although in some cases (ie, Bimbo/Fargo, Pernod Ricard/
Allied Domecq filings), a detailed divestiture commitment, following
the lines of the EC’s Standard Model, has been used.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

As per the public information made available by the CNDC, about
31 merger decisions were issued in 2012 and nine in the first quarter
of 2013, most of which were mergers involving at least one local
buyer or seller. Of those decisions remedies were only imposed in a
handful of cases involving foreign-to-foreign mergers. Those remedies were either negotiated with the authorities (ie, divestment of
certain assets, or agreements to make certain investments) or referred
to the scope of non-compete clauses.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

All decisions by the CNDC cover ancillary restrictions. In connection with non-compete clauses, the current CNDC’s policy in that
their territorial scope must be restricted to those areas served by

10

M & M Bomchil
the target company; and their terms must not exceed five years (if
know-how is transferred) or two years (if it is not). In the May 2007
Kimberly-Clark Argentina/Klabin Appellate Court decision, the right
of the CNDC to impose ancillary restraints such as the foregoing
was upheld.
It should be noted, however, that in a recent merger case (Adidas/
Reebok) in the context of an amendment of an existing joint venture
agreement the CNDC and Secretariat decided that the contractual
non-compete obligation that bound the parties could not extend after
the termination date of the joint venture agreement (the parties had
agreed to a six-month non-compete period) and the non-solicitation
clause whereas each party agreed not to hire personnel from the other
was invalid. The Commercial Court of Appeals rejected the authorities’ position as regards the scope of the non-compete obligation,
but confirmed it as regards the non-solicitation provision. Nonetheless, in subsequent cases (ie, Corporación Azucarera del Perú SA) the
CNDC and Secretariat insisted on the same approach. In other cases
(Contax/Stratton Spain) the CNDC and Secretariat stated that the
term of the non-compete clause must be counted as from the closing
of the concentration, regardless of whether any of the sellers remains
involved in the target company as part of the deal conditions.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

During the review process, the CNDC may conduct testimonial hearings with competitors or suppliers of the affected enterprises; it may
also conduct public hearings where not only the affected enterprises
but also consumer and industry groups may put their case. However,
neither of these groups can be a party to the proceeding (unlike in
investigations for prohibited practices if they bring the case).
In past years competitors and third parties in general have
increasingly resorted to judicial courts seeking orders affecting in
various ways the course of merger investigations by the CNDC.
These orders have generally been sought on the grounds that the
only authority with jurisdiction to deal with competition issues is
the TNDC, which as noted above has not yet been formed despite
its creation being mandated by the Act. Consequently, some court
orders have challenged the jurisdiction of the CNDC and suspended
the review process until the formation of the TNDC (eg, in the Cencosud/Disco case), or otherwise considered that the CNDC, and not
the Secretariat, is the adjudicating authority under the Act, and that
the CNDC should decide by the vote of all and not a majority of its
members (eg, the Cencosud/Disco and Recreativos Franco cases).
These matters were finally decided by the Argentine Supreme Court
in April 2008 in re Belmonte, Manuel and Asociación Ruralista General Alvear v Estado Nacional (related to the Cencosud/Disco filing
mentioned above) upholding the dual-agency system inherited from
the former Antitrust Act (Act 22,262), mentioned in question 1, until
the TNDC is formed.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

In principle, no publicity is given to the process (with the exception
of final resolutions of the CNDC and the Secretariat, which are made
public). However, the CNDC could order a public hearing if this
would assist the investigation.
Only the notifying parties have access to the filing. As regards
the protection of commercially sensitive information, the Regulation provides that notifying parties may request that data, reports or
documents contained in the filings remain fully or partially confidential, in which case they must provide a non-confidential summary of
such information, to be made available to the other merging parties
and if required reproduced in final decisions.
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If the CNDC decides not to grant the requested confidentiality,
the parties’ only recourse is to withdraw the confidential information
and the filing within five days of receiving the resolution denying
the request.
Public officials handling files at the CNDC and the Secretariat
are obliged to maintain the confidentiality of the information; failure
to do so may subject the official to civil and criminal liability.

Update and trends
In August 2012 the Secretariat approved the acquisition by Bridas
Corporation (jointly owned by China National Offshore Oil Corp and
the Bulgheroni family) of Exxon’s oil and gas assets in Argentina.
Even when the decision did not point to any significant restrictions
of competition directly stemming from the transaction, it referred
to the bottleneck caused by lack of refining capacity in Argentina
as a major structural problem. In that connection, the selfundertaking offered by Bridas to increase capacity in the target’s
refinery through a US$800 million investment was regarded by the
authorities as a means to improve the conditions of competition
from those ex ante, thus taking into account both industrial policy
and competition considerations.

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

With the signing of the Mercosur Competition Protocol in 1996
(the Protocol), Argentina formally committed to adopting a policy
in harmony with the competition policies of the Mercosur region.
The Protocol created a supranational body, the Committee for the
Defence of Competition (CDC), with enforcement powers in matters
referred to it by the national competition agencies of the member
countries. In addition, as a result of meetings held in Buenos Aires
during the first half of 2002, the Technical Committee concluded the
regulation of the Protocol, which was approved within Mercosur
during the second half of 2002.
The Protocol never entered into force, as it was only ratified
by Brazil and Paraguay, the latter country still not having adopted
a competition law as of the date of this report. The main reason
underlying such failure may stem from the role assigned to the CDC,
to the detriment of the independence of the national competition
authorities.
Due to the lack of progress in the implementation of the Protocol, on 16 October 2003, the Argentine and Brazilian presidents
at the time, Néstor Kirchner and Luiz Inácio Lula da Silva, signed
a cooperation agreement during the Brazilian president’s visit to
Buenos Aires (the Bilateral Agreement). The purpose of the Bilateral
Agreement was, inter alia, to:
• agree on the notification of conducts being investigated and
mergers being filed with the competition agency of one of the
countries to the agencies of the other country, if the relevant
conduct or merger is relevant to or may have contacts with the
latter country;
• exchange information on competition matters and policies; and
• promote technical cooperation.
The Bilateral Agreement was ultimately approved in 2008 and 2010
by Brazil and Argentina, respectively, and thus is in force.
At a regional level and while the scope of the Protocol was being
redifined, the Mercosur member states entered into two Understandings, which cover similar issues to the Bilateral Agreement:
• the Understanding on Cooperation Between Competition
Defence Authorities of Member States of the Mercosur for the
Enforcement of National Competition Laws, adopted by Decision No. 4 of the Common Market of the Mercosur Council on
7 July 2004 and incorporated into Argentine law by Resolution
100/2004 of the Secretariat of Technical Coordination on August
18, 2004; and
• the Understanding on Cooperation Between Competition
Defence Authorities of Member States of the Mercosur for
the Control of Economic Concentrations at a Regional Level,
adopted by Decision No. 15 of the Common Market of the Mercosur Council on July 20, 2006. This Understanding has still not
incorporated into Argentine law.
Ultimately, the Protocol was abrogated in 2010 by the newlyapproved Mercosur Competition Agreement (the MCA). The MCA,
which has still to be ratified by all member states, is much more
modest in its objectives, which are the following:
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promote cooperation and coordination among member states in
the application of national competition laws within Mercosur;
provide mutual assistance in competition policy issues; and
as regards the application by member states of their own competition laws, assure a careful examination by them of their relevant reciprocal interests.

Judicial review
32 What are the opportunities for appeal or judicial review?

The parties to a transaction have the right to a judicial review of
decisions blocking the transaction or imposing an undertaking. As
is the case with all regulatory agencies in Argentina, the judicial
review is unrestricted in scope. According to the Regulation, the
competent court in the city of Buenos Aires is the Federal Court of
Appeals in Civil and Commercial Matters (the Commercial Court
of Appeals), although some cases have been decided instead by the
National Court of Appeals on Economic Crimes (the Criminal Court
of Appeals) and the issue is unsettled. In the case of the provinces, the
competent court will be the corresponding federal appellate court.
It should be noted that appeals concerning cease-and-desist
orders and resolutions prohibiting or conditioning economic concentrations do not suspend the effects of the relevant orders or
resolutions.
Doubts have been raised as to whether third parties may eventually appeal a decision that they may perceive as unfairly affecting
their interests. This issue was discussed by the Commercial Court of
Appeals in relation to the Quilmes/Ambev case, when a third party
(Isenbeck, a competing beer company) requested that the CNDC
grant it the possibility to act as a third-party plaintiff in the merger
proceeding. Although the said petition was rejected (both by the
CNDC and the Commercial Court of Appeals), the Commercial
Court of Appeals nonetheless suggested that the plaintiff might on
the other hand appeal the Secretariat’s final decision and that the
plausibility of such an appeal would rest on whether that decision
caused the plaintiff a concrete injury. The Quilmes/Ambev transaction was approved subject to undertakings. This approval was then
appealed both by the aforementioned competitor and a member of
the National Congress, but said appeals have since been dismissed
by the Commercial Court of Appeals for failure to prove irreparable damage. The Commercial Court of Appeals left open, however,
the possibility of a third party initiating amparo proceedings (a type
of expeditious constitutional action available when other judicial
means are not). In fact, another competitor of the acquirer in the
Quilmes/Ambev transaction filed an amparo request – not to challenge the approval itself but to be allowed to acquire the divested
assets (the divestment obligation directed that only a new entrant
could buy those assets). Additional amparo proceedings have been
subsequently filed in other cases, thus causing additional delay in the
merger review process.
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33 What is the usual time frame for appeal or judicial review?

35 What are the current enforcement concerns of the authorities?

There is no ‘usual’ time frame. So far, the great majority of judicial
decisions have been handed down in relation to procedural issues
only. The parties to the Cencosud/Disco case, for instance, have dealt
with judicial actions suspending the course of the merger review process for about four years.

Sectors in which concentrations are being closely monitored by the
authorities include energy, cable (distribution and programming), telecommunications, pharmaceuticals, liquefied petroleum gas, chemicals and retail.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Most merger decisions imposing undertakings during 2011 related to
local cases. As regards the enforcement record of foreign-to-foreign
mergers, please see question 27.
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36 Are there current proposals to change the legislation?

Currently there is one bill with an impact on merger control. Bill
2030-D-2013 (HR) modifies sanctions imposed in cases of, inter alia,
breach of final merger decisions, increasing the minimum fine from
10,000 pesos to 16,500 pesos and the maximum fine from 150 million pesos to 247.5 million pesos.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The Competition and Consumer Act 2010 (CCA) (formerly the Trade
Practices Act 1974) regulates mergers affecting Australia from a competition law perspective. The CCA is a federal law aimed at restricting anti-competitive business conduct and protecting consumers.
The merger provisions of the CCA are enforced by the Australian
Competition and Consumer Commission (ACCC). Section 50 is the
main merger provision in the CCA. Only the ACCC has standing to
seek a Federal Court injunction under section 50 to prevent a merger
from proceeding. Other persons, including competitors, can take
action against anti-competitive mergers following completion, and
may seek damages, declarations or divestiture. The ACCC may also
seek these remedies following an acquisition and, in addition, may
seek pecuniary penalties and an order declaring the transaction void.
In relation to transactions that occur wholly outside Australia
but which impact Australia, section 50A provides that the Commonwealth Treasurer, the ACCC or any other person may apply to
the Australian Competition Tribunal (Tribunal) for a declaration if
the acquisition of a controlling interest in a corporation that carries on business in Australia would have the effect or likely effect
of substantially lessening competition in a market in Australia, and
the acquisition would not result in a public benefit that offsets the
lessening of competition.
There are a number of other important laws in Australia which
relate to other aspects of merger control, in particular the Foreign
Acquisitions and Takeovers Act 1975 (FATA) which is administered
by the Foreign Investment Review Board. The FATA provides for
mandatory notification of transactions exceeding specified thresholds. The Commonwealth Treasurer has power to prohibit such
transactions if they are considered contrary to the national interest.
In addition, there are other industry specific or entity specific laws
and regulations dealing with acquisitions in certain sectors, including
the financial services sector, media, civil aviation and telecommunications industries.
2

What kinds of mergers are caught?

Section 50 of the CCA applies to acquisitions of shares or assets
that have the effect or are likely to have the effect of substantially
lessening competition in any market in Australia. The definition of
‘market’ includes a market for goods or services in Australia or in
a region, territory or state of Australia. In February 2012, section
50 of the CCA was amended to refer to ‘any market’ rather than ‘a
market’. This change was introduced to clarify the merger provisions
as they relate to ‘creeping acquisitions’ by confirming the ability of
the ACCC and the courts to consider multiple markets in the one
investigation. Creeping acquisitions refer to the practice of buying a
number of individual assets or businesses in a chain of transactions
over time that may not individually raise competition concerns, but
www.gettingthedealthrough.com

when considered collectively, substantially lessens competition in a
market. The February 2012 amendments also removed the requirement that a market be ‘substantial’, confirming that local markets
will be relevant to any assessment under section 50. However, the
ACCC has been examining multiple and local markets for some time
prior to this and it is unlikely that these amendments will have much
of an impact in practice. In addition, while section 50 refers to a
market in Australia, the ACCC recognises the existence of markets
that are global or regional in nature, and in such cases will examine
the effect on competition in terms of the section of the global/regional
market that exists within Australia.
There are no minimum turnover or other thresholds for sections
50 or 50A to apply, and acquisitions of any size could potentially be
captured by the provisions.
3

What types of joint ventures are caught?

Joint ventures will be caught under the merger provisions of the CCA
if they involve the acquisition of shares or assets. Other provisions of
the CCA may also need to be considered in relation to joint ventures,
including the civil and criminal cartel offences, various exceptions
and defences that are available for joint ventures and provisions dealing with anti-competitive arrangements.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

There is no definition of ‘control’ in relation to section 50. Section 50
applies to all acquisitions of shares or assets, regardless of whether
they deliver ‘control’ of the target firm, if the acquisition leads to a
substantial lessening of competition.
It will generally be assumed that a corporation controls its subsidiaries. The CCA defines a ‘subsidiary’ to be one where the parent:
• controls the composition of the target’s board of directors;
• is in a position to cast, or control the casting of, more than onehalf of the maximum number of votes that might be cast at a
general meeting of the subsidiary’s shareholders; or
• holds more than one-half of the allotted share capital in the
subsidiary.
Where an acquisition does not result in the target becoming a subsidiary, the acquisition of a minority shareholding may nonetheless be
found to give rise to effective control. Factors that will be taken into
account by the ACCC when considering whether the acquisition of
a minority shareholding is sufficient to deliver control of a company
or raise competition issues include:
• the ownership distribution of the remaining shares and securities;
• likely exchange of competitively sensitive information;
• whether other shareholders are active or passive participants at
company meetings;
• any other contracts or arrangements between the parties;
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t he composition of the board of directors; and
the company’s constitution, including veto rights under majority
or special majority matters.

Further, the ACCC may raise issues under section 50 even where
no control is achieved, if it regards the transaction as leading to a
substantial lessening of competition by reducing competitive tension
between parties in the market or increasing the potential for coordinated conduct.
In relation to transactions that occur wholly outside Australia
and are captured by section 50A, there is a requirement that a controlling interest is obtained in order for the transaction to be reviewable under section 50A. A controlling interest will be obtained if a
company becomes a subsidiary (as defined above) of the acquirer.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Section 50 applies to the following transactions if they have the effect
or likely effect of substantially lessening competition in any market
in Australia:
• any acquisition by an Australian company anywhere in the
world;
• any acquisition that occurs within Australia (for example, where
the purchaser acquires direct ownership of shares in an Australian company or assets in Australia are acquired, regardless of the
location of the purchaser); and
• any acquisition outside Australia by bodies corporate incorporated or carrying on business within Australia, or by Australian
citizens or persons ordinarily resident within Australia.
In relation to transactions that occur wholly outside Australia but
which result in an indirect ownership interest being obtained in a
company carrying on business in Australia, section 50A provides
that the Commonwealth Treasurer, the ACCC or any other person
may apply to the Australian Competition Tribunal (Tribunal) for a
declaration if the acquisition of a controlling interest in the Australian corporation would have the effect or likely effect of substantially
lessening competition in a market in Australia, and the acquisition
would not result in an public benefit that offsets the lessening of
competition.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The notification of mergers and acquisitions in Australia is voluntary and there is no minimum turnover or other monetary threshold
for notifying mergers to the ACCC. However, the ACCC’s Merger
Guidelines indicate that the ACCC expects to be notified of mergers
in advance where the products of the merger parties are either substitutes or complements; and the merged firm will have a post-merger
market share greater than 20 per cent in the relevant market.
If a decision to file is made, there are three available options for
obtaining merger clearance.
• An informal clearance system under which parties approach the
ACCC on an informal (and sometimes confidential) basis for
clearance. There is no statutory basis for this clearance, and it
does not prevent third parties from subsequently challenging the
transaction. The process followed by the ACCC in an informal
review is set out in the ACCC’s Merger Review Process Guidelines. It is the main method of obtaining clearance in Australia.
• A formal clearance procedure for mergers came into effect on 1
January 2007. The formal clearance process is also conducted
by the ACCC. Where formal clearance is granted and any conditions attached to the clearance are complied with, an action
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cannot be brought by the ACCC or third parties on the basis that
the acquisition contravenes section 50 of the CCA. The ACCC’s
Formal Merger Review Process Guidelines outline the approach
the ACCC will take in assessing applications for formal clearance. To date, the formal clearance process has not been used.
An application for authorisation of a merger made directly to
the Tribunal. Prior to 1 January 2007, applications for merger
authorisation were made to the ACCC. This is a public process
and requires the Tribunal to weigh the public benefits of the
proposed transaction against any lessening of competition. The
ACCC has an automatic right to appear and provide a report.
The ACCC’s Formal Merger Review Process Guidelines also outline the legislative requirements for parties wishing to apply to
the Tribunal for authorisation of proposed mergers and acquisitions. Since 1 January 2007, there have been no merger authorisation applications made to the Tribunal.

Although filing is voluntary, the ACCC will expect parties to seek
clearance where a merger raises competition issues or is above the
notification threshold specified by the ACCC. The ACCC also
encourages parties to approach the ACCC where the ACCC has
indicated to a firm or industry that notification of transactions by
that firm or in that industry would be advisable. The ACCC will
investigate and review all acquisitions it becomes aware of that have
the potential to raise issues under section 50, regardless of whether
or not clearance is sought. It is important to note that the ACCC will
become aware of any transaction that is notified to FIRB, which can
trigger an ACCC examination of the transaction if it has not previously been notified to the ACCC.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign to foreign mergers can be captured under section 50 or section 50A. Section 50 will apply to acquisitions that occur outside
Australia if they involve bodies corporate incorporated in or carrying
on business within Australia, or Australian citizens or persons ordinarily resident within Australia. It may be sufficient if the acquirer
‘carries on a business in Australia’ through a subsidiary or other representative, even though the acquirer itself has no direct operations in
Australia. Section 50A will apply if a foreign to foreign merger results
in a controlling interest being acquired in a corporation that carries
on business in Australia.
In both cases, there is a local effects test, which is whether the
acquisition will have the effect or likely effect of substantially lessening competition in a market in Australia. In the case of section 50A,
public benefits are considered in mitigation of any anti-competitive
effects.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The FATA is the primary Australian legislation dealing with foreign
investments and, as noted in question 1, does provide for mandatory
notification to FIRB of certain transactions if they exceed certain
monetary thresholds. As a result of amendments in 2010, mandatory notification can now extend to upstream foreign acquisition.
The FATA is supplemented by Australia’s Foreign Investment Policy,
which extends notification requirements to all acquisitions of 5 per
cent or more in the media sector (regardless of value) and all direct
investments by foreign governments and their related entities (again,
regardless of value). The Policy also sets out details of issues the
Australian government will typically consider in assessing foreign
investment in agriculture. The Australian government may consider
both domestic and global competition issues when assessing an
application.
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Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

As there is no mandatory requirement under the CCA for the parties
to a proposed transaction to notify the ACCC, there are no sanctions
for not filing. However, if a transaction proceeds without notification
and the ACCC successfully establishes that it has the likely effect of
substantially lessening competition in any market then penalties and
remedies for a contravention of the merger provisions will apply (see
question 23).
In terms of deadlines for filing, there is no deadline as filing is
voluntary. However, if a decision is made to file then the timetable
will depend on which of the available clearance options is chosen:
• Informal clearance: there is no set deadline for filing, however
parties will normally approach the ACCC on a confidential basis
prior to the public announcement of a transaction.
• Formal clearance and authorisation: there is no set deadline other
than the parties must lodge a filing prior to completion of the
transaction. As an undertaking is required to be provided that
the transaction will not complete until after the ACCC/Tribunal’s
decision, any filing should occur well in advance of completion
to allow for the statutory time periods (see question 10).
10 Who is responsible for filing and are filing fees required?

The acquirer is usually responsible for notifying a transaction to the
ACCC under the informal process, and is the party required to file
under the formal merger process or the merger authorisation process.
There are no fees for informal clearances by the ACCC. The filing fee
for a formal clearance is currently A$25,000. There is a filing fee of
A$25,000 for authorisation applications lodged with the Tribunal.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

In relation to an informal clearance decision, there is no set timeframe
for an ACCC decision. Seeking informal clearance does not require
the transaction to be suspended prior to clearance, but in some cases
where the ACCC identifies competition concerns, the ACCC will
request the acquirer provide it with a written undertaking not to
complete the acquisition during the informal merger review process,
or alternatively to provide a minimum period of notice before completing the transaction. If an undertaking is not provided, the ACCC
may seek a court injunction to stop the transaction completing until
it has completed its review. In general, an initial assessment of a
merger will be conducted to determine whether a public review will
be required. Where the ACCC is satisfied, based on the information
provided, that there is a low risk of a merger substantially lessening
competition, the ACCC may decide that it is not necessary to conduct
a public review – these mergers are described as being pre-assessed. A
significant proportion of the mergers notified to the ACCC are able
to be pre-assessed expeditiously, often within two weeks. If market
inquiries are required for mergers in the public domain, the review
will typically take a further six to 12 weeks. Complex mergers and
those that result in the publication of a statement of issues are likely
to take significantly longer.
In relation to a formal merger clearance decision, the ACCC
has a 40-business-day time limit to deal with an application for formal clearance with the option to unilaterally extend the period by
20 business days if the ACCC decides that the case is particularly
complex or there are special circumstances. The period may also be
extended by consent of the merging parties. If the ACCC has not
made a determination within that period, it is taken to have made a
determination refusing to grant clearance. An application for formal
clearance must include an undertaking that the applicant will not
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complete the acquisition while the application is being considered
by the ACCC.
In relation to merger authorisations, the Tribunal must reach a
determination on an application for authorisation of a merger within
three months of receiving a valid application – this period may be
extended to six months in complex cases. If no decision is made
within this period, the Tribunal is taken to have refused to grant
the authorisation. An application for authorisation must include
an undertaking that the applicant will not complete the acquisition
while the application is being considered by the Tribunal.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

If formal clearance or authorisation are chosen as the method for
merger clearance, then it is not possible to close before clearance as
this would be in violation of the undertaking given to the ACCC/Tribunal. A breach of the undertaking not to complete the transaction
could result in a range of Court orders, including an order directing
the person to comply with the terms of the undertaking or any other
order that the Court considers appropriate.
Where informal clearance is sought from the ACCC, it is usual
to wait until the ACCC has concluded its review before completing the merger. This is principally because the ACCC has standing
to seek interim and final injunctions to prevent acquisitions from
proceeding. There are no sanctions for closing a transaction before
informal clearance is obtained, however the ACCC is able to seek an
injunction to prevent this from occurring. Alternatively, the ACCC
might let the transaction proceed and instead seek remedies including pecuniary penalties (see question 23), divestiture of the shares or
assets acquired or an order that the transaction is void. The ACCC
has rarely sought these remedies in relation to mergers. More commonly, if the ACCC is concerned that the transaction raises serious
competition issues, it will seek an undertaking from the parties not
to complete the transaction until completion of the ACCC’s review.
Often this undertaking will be provided if the transaction is one in
which there are complex competition issues, given the potential for
the ACCC to obtain an injunction if the undertaking is refused.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As there is no mandatory requirement under the CCA for the parties
to a proposed transaction to notify the ACCC, there are no sanctions
for closing prior to clearance. However, if the ACCC subsequently
establishes that the transaction has the likely effect of substantially
lessening competition in any market then the court can impose penalties and other remedies for a contravention of the merger provisions
(see question 23).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The main options are:
• if it is possible, carve the acquisition of shares/assets that relate
to Australia out of the global transaction, so that completion in
relation to the Australian aspects does not occur until after the
rest of the transaction.
• if a carveout is not possible, give an undertaking to the ACCC
that the Australian assets will be preserved as separate and independently viable businesses via a ‘hold-separate’ arrangement
while the parties await informal clearance from the ACCC. If
the ACCC Is prepared to agree to such a remedy, it is likely
to require the parties to have an ACCC approved independent
manager to conduct the business the subject of the hold-separate
arrangement while it completes its merger review. This option
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only exists for informal clearance, however, as formal clearance
or authorisation cannot be granted for acquisitions that have
been completed.
15 Are there any special merger control rules applicable to public
takeover bids?

Chapter 6 of the Corporations Act 2001 (Cth) governs takeovers
of listed Australian companies or other Australian companies with
more than 50 members. The CCA does not contain any specific
provisions dealing with public takeover bids. The ACCC’s usual processes apply.
16 What is the level of detail required in the preparation of a filing?

Under the informal clearance system, the ACCC’s Merger Review
Process Guidelines recommend that the party lodge an initial written
submission which includes:
• information about the parties to the transaction (including any
relevant related bodies corporate) Including trading names and
ownership details;
• details of the proposed transaction;
• details of the Australian business operations, interests and assets
of the acquirer and target;
• for any markets in which both the acquirer and the target currently supply goods or services, or for any market in which the
acquirer and target have a customer/supplier relationship with
one another: (i) the market shares; (ii) extent of imports; and (iii)
any evidence of recent or likely future new entry or expansion;
and
• for mergers that the ACCC considers require public review, a list
of key customer and supplier names and contact details.
The Merger Review Process Guidelines and the Merger Guidelines
contain an outline of the information the ACCC may require depending on the complexity of the merger and potential competition issues
raised. In an informal merger review, the level of detail required will
depend on whether the proposal is likely to raise competition concerns. In simple transactions, a notification may comprise a brief
courtesy letter setting out the information described above. In other
transactions, a detailed submission will be required and the ACCC
may request additional information throughout the review.
Under the formal clearance system a completed Form O must
be submitted. This form sets out questions that largely relate to the
merger factors listed in section 50 of the CCA. The Formal Merger
Review Process Guidelines indicate that the ACCC expects detailed
responses from the applicant, including evidence in support of any
contentions made in the application or any accompanying submissions. If the applicant does not answer all questions on the form, the
ACCC will declare the application to be invalid, unless the applicant
can satisfy the ACCC that it does not have access to all the information required to answer those questions.
Authorisation applications to the Tribunal must be in the prescribed statutory form (Form S) and accompanied by particulars of
the proposed acquisition and the prescribed fee. They should also be
accompanied by a comprehensive submission, containing an analysis
of any other anti-competitive or other detriments resulting from the
acquisition and specifying any public benefits.
17 What is the timetable for clearance and can it be speeded up?

The ACCC will generally conduct an initial assessment of a merger
to determine whether a public review will be required. Where the
ACCC is satisfied, based on the information provided, that there is a
low risk of a merger substantially lessening competition, the ACCC
may decide that it is not necessary to conduct a public review – these
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mergers are described as being pre-assessed. A significant proportion
of the mergers notified to the ACCC are able to be pre-assessed expeditiously, often within two weeks. If market inquiries are required for
mergers in the public domain, the review will typically take a further
six to twelve weeks. Complex mergers and those that result in the
publication of a statement of issues are likely to take significantly
longer.
The timetable for clearance depends on which of the three clearance options is chosen.
Where informal clearance of the merger is sought, the speed of
the ACCC’s response will vary depending on the circumstances. If the
ACCC decides during the initial review that the proposed transaction can be pre-assessed without market inquiries, the parties will be
advised of this conclusion often within one to two weeks. Reviews
that require market consultation and are subsequently found not to
raise competition concerns will generally be completed within six
to eight weeks. When reviews require subsequent rounds of market
inquiries to consult on a statement of issues or remedies, this phase
of the review is likely to extend the timeline by six to 12 weeks
but this will vary on a case-by-case basis. A statement of issues is a
public document issued by the ACCC that outlines the basis upon
which the ACCC has come to a preliminary view that the transaction
may raise competition concerns that require further investigation.
While the ACCC will attempt to meet shorter deadlines, particularly
where genuine commercial considerations can be demonstrated, it
will not do so if this compromises its ability to make appropriate
market inquiries. An indicative and non-binding timeline for each
public informal clearance review is published on the ACCC website
showing the key dates and the expected decision date. The duration
of a review may be delayed in some cases while the merger parties respond to information requests or if remedies are offered that
require additional public consultation.
Under the formal clearance system the ACCC is required to make
a decision on an application within 40 business days (this time may
be extended as set out in question 11). If the ACCC has not made
a decision within 40 business days (or any extended period), the
application is taken to have been refused. Neither the CCA nor the
Formal Merger Review Process Guidelines require the ACCC to be
flexible in dealing with applications for formal clearance.
In the case of applications for merger authorisation, the Tribunal
must assess applications within a three-month statutory limit, which
may be extended to six months in complex cases. If the Tribunal
does not make a decision within this time, authorisation is deemed
to be refused.
18 What are the typical steps and different phases of the investigation?

The steps for clearance and the phases depend on which of the three
clearance options is chosen.
Where a party seeks informal clearance:
• It is usual for a confidential approach to be made to the ACCC
prior to the transaction becoming public. If a merger cannot be
pre-assessed, the ACCC may conduct a confidential review of the
competitive impact of the transaction at the request of the merger
parties. Any view the ACCC is able to provide merger parties on
a confidential basis will be qualified. Details of confidential views
and the ACCC’s views on them are not posted on the ACCC’s
public register.
• For mergers that the ACCC decides require a public review, it
will commence a public review of the transaction once a notified transaction is publicly announced or if details of the transaction become public prior to any announcement. The ACCC
will publish the merger proposal on its website, together with an
indicative timeline. During the period of market inquiries (usually been two to four weeks) the ACCC will liaise with interested
third parties, and will generally provide the merger parties with
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written details of the relevant issues or concerns arising from the
consultation. If the ACCC decides that no competition concerns
have been identified at the end of its initial public review, the
ACCC will notify the parties by way of a letter that it does not
propose to oppose the merger. This decision will be posted on
the ACCC’s website.
If the ACCC comes to a preliminary view that a proposed merger
raises competition concerns that require further investigation,
the ACCC will generally release a statement of issues that is
published on its website, and a secondary timeline will be established. The parties will usually provide further information to
address concerns raised in the statement of issues, or may in some
cases discuss potential remedies, such as undertakings. Following
consultation on a statement of issues, the ACCC will generally
provide the merger parties with written details of the relevant
issues or concerns arising from the consultation. Once a final
decision is made, the ACCC will notify the parties of its decision
in writing and post the decision on its website. A public competition assessment or media release may be issued for certain
decisions.

Where a party seeks formal merger clearance, it must lodge a Form O
notice with the ACCC. The notice must be accompanied by a filing
fee of A$25,000, an undertaking that the parties will not undertake
the merger before a decision is reached and a hard copy of the application, as well as electronic copies of all documents. The ACCC will
then follow the timeline set out in question 16.
Applications for authorisation must be in accordance with the
rules of the Tribunal. The parties to the authorisation will lodge
written submissions with the Tribunal. The Tribunal must request
a report from the ACCC and take account of this report in making
its determination. In preparing the report and assisting the Tribunal, the ACCC has the power to make such inquiries as it considers reasonable and appropriate. Third-party interests are considered
as part of the Tribunal’s assessment. The Tribunal may conduct a
hearing at which witnesses and experts will appear. The Tribunal’s
practice directions in relation to merger authorisations can be viewed
at www.competitiontribunal.gov.au.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test that must be satisfied is that the acquisition will
not result, or be likely to result, in a substantial lessening of competition in a relevant market. In evaluating whether a proposed acquisition is likely to have such an effect, the ACCC is required to take into
account various merger factors set out in section 50. The analytical
and evaluative framework the ACCC will apply when reviewing proposed mergers under both the informal and formal merger clearance
procedures is set out in the ACCC’s Merger Guidelines. Although the
Merger Guidelines do not have legal force when determining whether
a proposed transaction would breach Australian merger law under
sections 50 and 50A, they formally reflect the ACCC’s approach and
indicate the analytical and evaluative framework the ACCC applies
when reviewing the competitive effects of a transaction on a market
in Australia.
Where merger authorisation is sought from the Tribunal, in
addition to demonstrating that the merger will not substantially
lessen competition, the acquirer must also satisfy the Tribunal that
the merger is likely to result in such a benefit to the public that the
acquisition should be allowed to proceed. Although ‘public benefit’
is not defined in the CCA, the CCA does provide that the Tribunal
should have regard to:
• a significant increase in the real value of exports;
• import replacement; and
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all other matters relating to the international competitiveness of
Australian industry.

These factors are not exhaustive and it is common for the acquirer to
suggest a range of other public benefits such as increased efficiency,
industry rationalisation, employment growth and protection of the
environment.
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures. Joint ventures
are only covered by the merger regime if they involve the acquisition
of shares or assets (see question 3).
21 What are the ‘theories of harm’ that the authorities will investigate?

The ACCC assesses prospective mergers from the viewpoint of
whether or not they are likely to result in a substantial lessening of
competition, and will consider the ‘merger factors’ listed in section
50 of the CCA as well as any other relevant factors. These merger
factors provide insight as to the likely competitive pressure the
merged firm will face following the merger and the possible competitive effects of the merger. The types of mergers that the ACCC
will assess under sections 50 and 50A include horizontal, vertical
and conglomerate mergers. The assessment of the competitive effects
is based on the traditional theories of competitive harm – namely,
unilateral and coordinated effects.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Non-competition issues may be relevant to the authorisation process,
as they are taken into account when determining whether the public
benefit of the merger outweighs the public detriment (see question
18). They are also relevant if the merger occurs wholly outside Australia and falls for review under section 50A.
In the Merger Review Process Guidelines and the Formal Merger
Review Process Guidelines, the ACCC indicates it will not accept
arguments relating to non-competition issues during a section 50
review under the formal or informal clearance processes. Despite
this, references to any positive benefits that will result from the
merger are sometimes included by merger parties in informal clearance submissions, for example in a failing firm situation where the
merger could avoid significant employment losses.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Merger Review Process Guidelines and the Formal Merger
Review Process Guidelines recognise that an acquisition that increases
the competitiveness of the merged firm may also increase competition
in the market. While the ACCC’s focus in section 50 merger analysis
is the effect of the merger on competition, competitive constraints
and the efficiency of markets rather than the efficiency of individual
firms, it will consider how economic efficiencies may affect a firm’s
ability and incentives to compete in the relevant market. Economic
efficiencies can be considered if the transaction is reviewable under
section 50A.
Relevantly, the Guidelines provide that if an acquisition is likely
to result in a lessening of competition but a net public benefit will
arise, then the matter may be more appropriately dealt with by way
of an authorisation application to the Tribunal, where economic efficiencies are taken into account.
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Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

If the ACCC considers that a transaction is likely to result in a substantial lessening of competition, the ACCC has standing to seek an
injunction to prevent a merger from proceeding. The ACCC may also
seek remedies following an acquisition including damages, divestiture, pecuniary penalties and also an order declaring the transaction
void. The maximum pecuniary penalty is the greater of:
• A$500,000 for individuals; or
• for corporations, the greater of A$10 million or three times the
value of the benefit obtained directly or indirectly by a body
corporate that is reasonably attributable to the contravening
conduct; or where the value of that benefit cannot be readily
calculated, 10 per cent of the annual Australian turnover of the
body corporate and its related bodies corporate.
The ACCC will normally seek these remedies against the purchaser,
although technically the vendor could also be liable. The ACCC does
not have the power to impose these remedies itself, and must apply
to the Federal Court.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

In relation to informal clearances, the ACCC may grant clearance
subject to remedies in the form of undertakings. Where the ACCC
raises concerns about a transaction, the parties may modify the
proposal by providing a court-enforceable undertaking, which may
include divestment or behavioural undertakings. The ACCC’s Merger
Guidelines indicate that the ACCC has a strong preference for structural (divestment) undertakings and that behavioural undertakings
will only occasionally be appropriate, as an adjunct to a structural
remedy. It is rare for the ACCC to accept behavioural undertakings
that apply on a permanent basis. In addition, the Merger Guidelines
state that the ACCC will generally prefer divestiture to occur on or
before the completion date of a merger.
In relation to formal clearances, the ACCC may grant clearance
subject to such conditions as are specified in the clearance. If a person
does not comply with any of the conditions (regardless of whether
the conditions are to be complied with prior or subsequent to the
acquisition taking place), then the acquisition will not be in accordance with the clearance. This means that the applicant is exposed to
potential legal action by the ACCC or a third party for a contravention of section 50 of the CCA. Non-compliance with the conditions
imposed by the ACCC may also constitute a ground for revocation
of the clearance.
In relation to merger authorisations, the Tribunal may grant
authorisations subject to conditions. When authorisation is granted
subject to conditions, the authorisation will only provide protection
from the operation of section 50 of the CCA if the acquisition is completed in accordance with the authorisation, including any conditions
attached to the authorisation.
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which divestment must take place will depend on the circumstances,
the ACCC’s strong preference is for a divestment period of one to
three months where divestment post-completion is required.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There have been no recent instances where the ACCC has taken
action in the Federal Court in relation to a foreign-to-foreign merger.
However, in the past the ACCC has required the acquirer in foreignto-foreign merger situations to provide court-enforceable undertakings before deciding that it would not oppose the transaction. For
example:
• in November 2012, the ACCC accepted undertakings from
Nestlé SA and Pfizer Inc to license Pfizer’s infant nutrition brand
portfolio to an approved purchaser in Australia as part of its
decision not to oppose Nestlé’s acquisition of Pfizer’s infant
nutrition business;
• in September 2010, the ACCC accepted an undertaking from
Scandinavian Tobacco Group A/S to divest certain Australian
cigar assets, including the Wee Willem and Willem II cigar brands
as part of its decision not to oppose Scandinavian Tobacco
Group’s acquisition of Swedish Match AB;
• in July 2010, the ACCC accepted an undertaking from Novartis
AG to divest its injectable miotics business in Australia to Bausch
& Lomb, as part of its decision not to oppose Novartis’ acquisition of Alcon Laboratories Inc;
• in March 2010, the ACCC decided it would not oppose the
acquisition of Varian Inc by Agilent Technologies Inc following the ACCC’s acceptance of an undertaking which required
Agilent to divest various businesses that were also the subject of
divestiture commitments with the European Commission; and
• in September 2009, the ACCC decided not to oppose the proposed acquisition of Wyeth Corp by Pfizer Inc after competition
concerns were resolved by Pfizer’s undertaking to sell certain
Australian animal health assets.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Related and ancillary arrangements or restrictions are not specifically ‘approved’ by the ACCC when granting informal clearance,
although they may be relevant to the competition assessment that
is conducted. In some cases, the ACCC may require the parties to
give it court-enforceable undertakings before it will grant informal
clearance of a proposed merger, and it is possible that these undertakings may include a commitment to amend or terminate or assign
existing agreements. In addition, applications for formal clearance
can only be made for acquisitions covered by section 50. Any ancillary arrangement or non-merger aspects of a transaction cannot be
granted clearance under the formal merger clearance provisions. It
is possible, however, to seek authorisation from the ACCC for ancilliary restraints on the basis they give rise to a public benefit.
Involvement of other parties or authorities

26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

29 Are customers and competitors involved in the review process and
what rights do complainants have?

Where divestment is negotiated as part of an undertaking provided to
the ACCC, the divestiture undertaking will specify the period within
which divestment must occur. As stated in question 24, the ACCC’s
preference is for divestments to occur on or before the completion
of the acquisition. If this is not possible, the ACCC’s general practice has been to require an independent administrator or manager
to be appointed during a hold-separate period between completion
of a merger and subsequent divestment of any business or assets
required to obtain competition clearance. Although the period in

For non-confidential mergers that require a public review, the ACCC
will generally invite market participants to make submissions in
relation to the proposed merger and where applicable, in response
to a statement of issues or proposed undertakings. These inquiries
may include consultations with competitors, suppliers, customers,
industry associations, government agencies and departments, overseas agencies and departments and consumer groups. Information
provided to the ACCC under the informal clearance process by the
parties to the transaction or third parties is usually confidential, and
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with limited exceptions is rarely made public. If informal clearance is
granted by the ACCC and the merger proceeds, this does not prevent
any person bringing an action in the Federal Court claiming damages
or seeking divestiture of the shares or assets acquired, on the basis
of a contravention of section 50. There have been instances of such
private litigation in the past.
During a formal clearance process, the ACCC must place a copy
of the application and accompanying information and documents on
the ACCC website (subject to confidentiality) and invite interested
persons to lodge submissions. If formal clearance is granted by the
ACCC in relation to the proposed acquisition, then section 50 does
not apply to that acquisition. This means that while the clearance
remains in force, an action cannot be brought by the ACCC or third
parties on the basis that the acquisition contravenes section 50 of the
CCA. Further, third persons cannot appeal to the Tribunal a decision
by the ACCC to grant formal clearance. They can only seek judicial
review of the ACCC’s decision (that is, seek review on a question of
law only).
Where an acquirer has applied to the Tribunal for authorisation
of a proposed merger the Tribunal must inform the ACCC of the
application. The ACCC must place a copy of the application and
accompanying information and documents on the ACCC website
(subject to confidentiality of specific information), and invite interested persons to make a submission to the Tribunal in relation to the
application. These third-party submissions are taken into account by
the ACCC in preparing its report for the Tribunal.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The informal clearance process may be undertaken by the ACCC on
a confidential or non-confidential basis. If a merger is pre-assessed
or an acquirer seeks a confidential assessment, no market inquiries will be made and the details of the proposed merger and the
ACCC’s views on it will not be included in the mergers register on
the ACCC website. If the matter subsequently becomes public and
the ACCC decides that a public review is required, the ACCC will
disclose its consideration of the public proposal, but information
that is provided to the ACCC either by the parties to the transaction
or by third parties on a confidential basis will not be disclosed. The
ACCC actively seeks to protect the confidentiality of information
provided to it on a confidential basis, so that potential acquirers as
well as other interested parties feel comfortable providing commercially confidential information to the ACCC to assist in its assessment of the transaction. Note, however, that the ACCC may provide
such information to other regulators, both in Australia and overseas,
pursuant to section 155AAA of the CCA.
In terms of publicity, once a transaction undergoes a public
review the ACCC will list the review on its website. It may issue a
general invitation for submissions from third parties, or conduct a
targeted consultation process where submissions are sought directly
from customers, suppliers, competitors and other potentially affected
parties. If the ACCC releases a statement of issues in relation to the
transaction, it will also usually issue a media release. At the conclusion of a merger, the ACCC will sometimes issue a media release,
and subsequently will either post a summary of the reasons for the
decision on the website or issue a public competition assessment with
more detailed reasons for the ACCC’s decision.
Where formal clearance is sought, the ACCC is required to
publish on its website a copy of the application and accompanying
information or documents. In addition, the ACCC will also publish submissions received in relation to the application (subject to
confidentiality), the ACCC’s determination and the reasons for the
determination. There are specific grounds on which the ACCC must
exclude confidential information from its public register. In particular, the ACCC must exclude information from the public register if it
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contains particulars of a secret formula or process, the cash consideration offered for the acquisition of shares or assets or the current
costs of manufacturing, producing or marketing goods or services.
The ACCC may exclude other information if it is satisfied that it is
desirable to do so because of the confidential nature of the information or for any other reason.
The authorisation process is a public process where the ACCC is
required by legislation to publish on its website any applications for
authorisation lodged with the Tribunal as well as any accompanying
information or documents. Interested parties are invited to make
submissions and, subject to any confidentiality claims, submissions
are placed on the public register. The Tribunal is required to keep a
merger authorisation register. The register must include any document given to the Tribunal in relation to an application, particulars of
any oral submission made to the Tribunal and the Tribunal’s determination and statement of reasons. There are limited grounds on which
confidential information can be excluded from the ACCC’s website
and the merger authorisation register. These are the same as those
that apply in the context of formal clearance.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The ACCC liaises with, and seeks assistance from, overseas regulators in relation to merger matters. This includes the New Zealand
Commerce Commission, with which the ACCC has a protocol for
cooperative trans-Tasman mergers review and cross-commission
appointments between the ACCC and NZCC, the Department of
Justice (antitrust division) and the Federal Trade Commission in the
United States, the Competition Bureau in Canada, the European
Commission and the Competition Commission and Office of Fair
Trading in the United Kingdom. Where the ACCC seeks to engage
in such exchange through sharing of confidential information and
documents obtained from the merger parties, its common practice
is to obtain consent for such disclosure from the parties through
its standard form waiver. Exchange of information between these
regulators is subject to the confidentiality restrictions under which
the regulator operates. The ACCC is also actively involved in the
International Competition Network through which it is able to liaise
with individual competition agencies.
The ACCC is also notified by other Australian regulators of
proposed mergers. For example, the FIRB refers some mergers to
the ACCC for comment on the basis that competition is a relevant
factor when considering the national interest. The ACCC may use
this information as a starting point for conducting its own assessment of the merger. Although there is no statutory link between the
FIRB and the ACCC, it is common practice for the FIRB to consider
the position of the ACCC in relation to a transaction before giving
foreign investment approval.
Judicial review
32 What are the opportunities for appeal or judicial review?

There is no statutory right under the CCA to appeal an ACCC
informal clearance decision. If the ACCC indicates that it will reject
an application for informal clearance and oppose the merger, the
acquirer may however seek a declaration in the Federal Court that
the proposed acquisition does not have the effect or likely effect of
substantially lessening competition.
If an applicant for formal clearance is dissatisfied with a determination made by the ACCC in relation to the application, the applicant may apply to the Tribunal for a review of the determination.
As authorisation applications are made directly to the Tribunal,
there is no opportunity for a merits review. Appeals on decisions of
the Tribunal can be made to the Federal Court on a question of law.
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Update and trends
The highest-profile merger clearance last year was the acquisition by
Foxtel (Australia’s largest subscription television provider) of Austar,
Australia’s second-largest supplier of subscription television services
operating in rural areas of Australia. Foxtel, which is 50 per cent
owned by Telstra (Australia’s largest supplier of telecommunications
services), supplies subscription television primarily in metropolitan
areas in Australia. The ACCC formed the view under section 50 of the
CCA that the acquisition had the likely effect of substantially lessening
competition in the following markets:
• in a retail subscription television market, it would bring together
the two largest subscription television providers in Australia with
a substantial customer base and access to key content. Even
though Foxtel and Austar did not actually compete, the ACCC
believed that with technological developments, including the
ability to transmit content over internet protocol (IPTV), they may
compete in the foreseeable future; and
• in the telecommunications markets the ACCC was concerned that
Telstra would extend its 50 per cent ownership of Foxtel to the
whole of Australia and enhance its access to audio-visual content.
The ACCC also believed that absent the acquisition, Austar
might either independently, or with a telecommunications service
provider, commence supplying bundles comprising subscription
television and telecommunications products in competition with
Telstra.

33 What is the usual time frame for appeal or judicial review?

In relation to informal clearances, if the matter proceeds to the Federal Court then there is no set timeframe for the case to be determined.
Federal Court proceedings in respect of mergers can be protracted,
although the court attempts to deal with such issues expeditiously.
In relation to formal clearances, if a determination made by
the ACCC is appealed to the Tribunal, the Tribunal must make a
decision within 30 business days after receiving the applications for
review. The Tribunal may extend this period by a further 60 business
days if the Tribunal considers it necessary because of its complexity
or other special circumstances.
In relation to merger authorisations, there is no set timeframe by
which an appeal on a question of law would be heard by the Federal
Court, although as noted the court will attempt to deal with merger
matters expeditiously.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In the 2012–2013 financial year, the ACCC examined 289 mergers
under the informal clearance system. Of these, 76 underwent a public
or confidential review and 213 were pre-assessed as not requiring

To address the ACCC’s concerns, Foxtel proffered an undertaking
under section 87B of the CCA that prevents Foxtel from entering into
exclusive arrangements with certain suppliers of audio-visual content
for IPTV and certain mobile rights for a period of eight years. Typically
where the ACCC has competition concerns with an acquisition it
prefers structural undertakings requiring the acquiring party to divest
certain assets. The undertaking here was a targeted behavioural
undertaking and the ACCC appointed an auditor to review Foxtel’s
compliance.
Another decision that has attracted recent attention was the
ACCC’s decision in June opposing the proposed acquisition by
Woolworths, a leading national supermarket chain, of a greenfield
supermarket site. This is the first time the ACCC has blocked
the acquisition of an undeveloped site, and is in keeping with its
increased focus on national supermarket chains. The ACCC found
that the acquisition would be likely to result in a substantial lessening
of local supermarket competition, given that Woolworths currently
operates the only supermarket in the suburb. The ACCC found that the
site was likely to be the only opportunity for a competing supermarket
to enter the local market in the foreseeable future other than the
proposed opening of an ALDI supermarket in 2014, and opposed the
acquisition on that basis.

review. This is consistent with the previous year’s approach of dealing with simple cases.
Of the 76 matters reviewed, four were matters where no decision
was reached by the ACCC (eg, because the review application had
been withdrawn by the merger parties before a decision had been
made), 55 were not opposed, two were resolved through undertaking
remedies, four variations to undertakings were accepted, the ACCC
expressed concerns in five confidential reviews, and six matters were
opposed outright.
There have been no formal merger clearance applications made
to the ACCC to date.
35 What are the current enforcement concerns of the authorities?

By international standards, Australian markets are often quite concentrated. However, Australia has relatively low trade barriers and
imports are often an important factor in Australian merger analysis.
Where industries are not trade exposed through imports, the ACCC
has become increasingly concerned with mergers that result in further
significant consolidation, in particular three to two mergers. In this
context, the ACCC is increasingly raising coordinated conduct as a
theory of harm.

Allens
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In relation to remedies, the ACCC has established a dedicated
undertakings unit, which is involved in the negotiation, monitoring
and enforcement of merger undertakings. The Merger Guidelines
confirm that the ACCC is taking a much tougher attitude towards
divestiture undertakings. Those guidelines state that the ACCC prefers divestiture to occur on or before the completion date of a merger
and that there will be circumstances where, if the remedy cannot be
implemented on or before completion of the main transaction, no
remedy will be acceptable to the ACCC.
The ACCC is also increasingly scrutinising merger parties’ internal papers as a means of testing the credibility of antitrust arguments made in their submissions. In its Merger Guidelines the ACCC
acknowledges the increasing importance of company documents in
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its assessment of certain mergers. Where the complexity of the transaction or the competition issues raised necessitate, the ACCC may
require parties to supply internal documents including board papers,
internal plans, financial accounts, and independent audit reports
either on a voluntary basis, or through its compulsory information
and document production powers in section 155 of the CCA.
36 Are there current proposals to change the legislation?

As discussed in question 2, some amendments to section 50 came
into force in February 2012, however they are not anticipated to
have any significant impact in practice. Currently there are no further
proposals to change the legislation.

21

AUSTRIA

Freshfields Bruckhaus Deringer

Austria
Axel Reidlinger and Maria Dreher
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Substantive merger control rules, including specific rules governing
media mergers, are contained in part I, chapter 3 of the Austrian
Cartel Act 2005 (ACA).
Austrian merger control rules are enforced by the Vienna Court
of Appeals as Cartel Court (acting as court of first instance) and by
the Austrian Supreme Court (acting as court of appeals). Since 2002,
the Federal Competition Authority (FCA) and the federal cartel prosecutor (FCP) – together referred to as the ‘statutory parties’ – have
the exclusive right to initiate proceedings for an in-depth review of
merger cases (Phase II) before the Cartel Court, which is the sole
adjudicator in competition law matters.
The FCA is an independent authority entrusted with the task of
safeguarding conditions of effective competition. Merger notifications initially have to be submitted to the FCA which – together with
the FCP – decides whether a merger needs to be investigated in Phase
II proceedings before the Cartel Court.
The FCP is accountable to the federal minister of justice and
represents the public interest in competition matters.
The Competition Commission is an independent advisory body
which can recommend that the FCA request a Phase II review of
a merger case. Although such recommendation is not binding, the
FCA has to publish a reasoned statement on its website if it does not
intend to follow the recommendation.

Furthermore, as the special provision on agreements between banks
– particularly on mutual financial assistance in the event of a financial crisis, on common business activities or on a uniform market
policy – under the Austrian Banking Act has been abandoned, such
agreements now require merger clearance only if they constitute a
concentration as defined above.
Concentrations involving undertakings belonging to the same
group as defined in the Stock Corporation Act and the Act on Limited Liability Companies are not subject to merger control.
Bank exemption

Merger control rules do not apply if a bank temporarily acquires
shares in an undertaking for the purpose of reselling them, for
securing its claims against the undertaking, or in the context of a
restructuring process in an insolvency scenario. The shares must be
sold after one year, as soon as security is no longer required or after
completion of the restructuring process. The exemption also applies
to the acquisition of shares by equity participation businesses, equity
fund businesses and companies whose only purpose is the acquisition
of shares in other enterprises and the administration and utilisation
of these shares, without directly or indirectly interfering with the
administration of the respective undertaking, provided that they do
not exercise their voting rights to influence the competitive conduct
of the undertaking.
3

2

What kinds of mergers are caught?

Mergers and acquisitions

Austrian merger control provisions apply to concentrations as
defined in section 7 of the ACA. Each of the following constitutes a
concentration:
• the acquisition by one undertaking of all, or a substantial part
of, the assets of another undertaking, especially by merger or
transformation;
• the acquisition of rights by one undertaking in the business
of another undertaking by means of a management or lease
agreement;
• the direct or indirect acquisition of shares in one undertaking by
another undertaking if, as a result, a participation of 25 per cent
or 50 per cent (in terms of capital or voting rights) is reached or
exceeded (this is by far the most frequent type, also applying to
most ‘acquisition of control’ cases);
• the establishment of interlocking directorates at the management
or supervisory board level (if at least half of the management or
members of the supervisory boards of two or more undertakings
are identical);
• any other connection of undertakings conferring on one undertaking a direct or indirect controlling influence over another
undertaking; and
• the establishment of a full-function joint venture.
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What types of joint ventures are caught?

The formation of a joint venture that fulfils the functions of an independent business entity on a lasting basis also constitutes a merger.
In line with the EU Merger Regulation (EUMR), ‘cooperative’ joint
ventures are also subject to merger control. However, unlike the
EUMR in its article 2(4), the ACA does not explicitly provide for the
appraisal of any anti-competitive coordination that may result from
the creation of a joint venture in the merger proceedings. Leading
commentators nevertheless argue that coordinative effects of a joint
venture fall to be analysed under the merger control rules (and are
covered by merger clearance) to the extent that they are a necessary
result of the creation of the joint venture. The Austrian courts have
yet to decide on this question.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The ACA does not contain a definition of the term ‘control’. As
mentioned above, any connection of undertakings conferring on one
undertaking a direct or indirect controlling influence over another
undertaking is deemed to be a merger. In practice, the notion of control is applied according to the concept of the EUMR (in particular,
the European Commission’s Consolidated Jurisdictional Notice).
Because of the formal approach of Austrian merger control
provisions, even the acquisition of a percentage of shares that does
Getting the Deal Through – Merger Control 2014
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not confer control is subject to merger control: as mentioned above,
an acquisition whereby a participation of 25 per cent is reached or
exceeded constitutes a merger within the meaning of the ACA.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A merger must be notified prior to its completion if, in the last business year:
• the combined worldwide turnover of all the undertakings concerned exceeded €300 million;
• the combined Austrian turnover of all the undertakings concerned exceeded €30 million; and
• the individual worldwide turnover of at least two of the undertakings concerned each exceeded €5 million.
Even where these thresholds are met, mergers are exempt from the
notification obligation where the domestic turnover of only one
of the undertakings concerned exceeded €5 million and where the
worldwide combined turnover of the other undertakings concerned
did not exceed €30 million (de minimis exception). Fulfilment of
the relevant turnover thresholds constitutes a formal requirement
in order for a notification obligation to arise (ie, transactions falling below these thresholds may not be investigated on the basis of
Austrian merger control law).
The calculation of turnover is governed by section 22 ACA: the
relevant turnover of an undertaking concerned also includes the
turnover of all undertakings that are connected to it by one or more
of the links that constitute a concentration within the meaning of
section 7 ACA (in particular, by way of a shareholding of at least 25
per cent upstream or downstream).
Special rules apply to the calculation of the turnover of banks,
where the sum of interest and similar revenues, proceeds from shares
and participations, commission income, and income from financial
transactions and other banking income has to be taken into account.
With regard to insurance companies, the premium income is relevant.
Specific rules apply to media mergers, where the turnover of the
undertakings has to be multiplied by a factor of 200 or 20, depending
on the type of activity in which the undertaking is engaged.
Mergers falling within the jurisdiction of the European Commission are not subject to Austrian merger control (‘one-stop shop’ principle) unless the transaction constitutes a ‘media concentration’, in
which case parallel notifications are required (the media merger may
in such case, under Austrian merger control law, only be assessed
as to whether it will impair media diversity, as permitted by article
21(4) of the EUMR).
The FCA has virtually no track record of availing itself of the
referral mechanisms provided for by article 9 (referral to the member
states) and article 22 (referral to the European Commission) of the
EUMR. Thus, the problem of a member state referring a case to the
Commission that its own competition authority is unable to review
due to the national thresholds not being met has not yet arisen in
Austria.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

If a transaction constitutes a concentration within the meaning of
the ACA and exceeds the notification thresholds mentioned under
question 5, filing is mandatory.
However, even if the thresholds are technically exceeded, no notification is required if a merger cannot have any effects whatsoever on
the Austrian market (see question 7).
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers are subject to Austrian merger control
if the turnover of the undertakings concerned exceeds the turnover
thresholds and the transaction does not qualify for the de minimis
exception (see questions 5 and 6).
Notwithstanding the de minimis exception, the ACA still subjects a large number of foreign-to-foreign mergers to Austrian merger
control, since it does not provide for a minimum Austrian turnover
to be achieved by at least two parties.
Certain limits to the broad reach of the Austrian merger control
provisions have, however, been recognised in case law. In its most
recent judgment on the application of the Austrian merger control
rules to such mergers, the Austrian Supreme Court held that merely
indirect effects on competition on the domestic market were insufficient to trigger Austrian merger control. According to the court,
a transaction is not notifiable if the foreign target company neither
actually nor potentially (ie, in the foreseeable future) provides services
in Austria. Two caveats are, however, in order: first, the Supreme
Court explicitly limited the scope of its decision to competitive effects
emanating from the acquisition of foreign targets; in cases involving
the acquisition of domestic targets by foreign acquirers, the courts
will therefore obviously continue to take account of indirect effects
(eg, an increase of the financial strength of the merged entity on the
Austrian market, or the merged entity’s IP rights portfolio). Second,
the FCA has publicly expressed its disappointment with the Supreme
Court’s judgment. This implies that the authority will continue to
take a very wide view of the scope of Austrian merger control. Therefore, it may still be advisable to submit a merger notification even in
cases where potential effects on Austrian markets are clearly limited.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Following an amendment of the Foreign Trade Act (FTA) in December 2011, according to section 25a FTA certain transactions (leading to control or an investment acquisition of at least 25 per cent)
relating to public security and public order – including, inter alia,
services of general interest (eg, military equipment, energy supply,
telecommunications services) – have to be notified to the Federal
Ministry of Economy, Family and Youth for approval even prior
to signing. This notification requirement generally applies to acquisitions of undertakings with their registered seats in Austria being
subject to the domestic rules of accounting by foreign buyers that are
located outside the EU/EEA or Switzerland. The minister has to issue
a formal decision within one month after submission of the application, either clearing the proposed transaction or initiating an in-depth
investigation and thereby extending the review period by further two
months. Within this period the minister has either to authorise the
transaction, authorise it subject to stipulations if they are necessary to
avoid any serious and imminent threat to the interests of public order
and public security, or refuse the authorisation if even stipulations are
not sufficient to avoid such a threat. Should the minister fail to take
a formal decision within the relevant one- or two-month period, the
transaction may be implemented in any event.
Furthermore, in case of a suspicion of circumvention and of a
serious and imminent threat to the interests mentioned above the
minister has to formally impose an approval requirement with regard
to certain other transactions, including also (shareholding) acquisitions of Austria-based undertakings with activities relating to public
safety and order by buyers located in the EU/EEA or Switzerland.
However, any such approval requirement under this section may only
be imposed if it is compatible with Austria’s obligations under EU
and international law. Implementation prior to approval may cause
criminal penalties and, furthermore, may render the transaction in
question void.
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Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Freshfields Bruckhaus Deringer
have been significantly lower, typically ranging between €15,000 and
€150,000.

There are no legal deadlines for prior notification of mergers but,
as mergers subject to merger control must not be completed before
clearance, notifications must be submitted well before the envisaged
date for the closing of the transaction. It is possible to file a premerger notification even prior to the signing of the relevant agreement, provided the parties have, in principle, agreed on the structure
and timing of the transaction and intend in good faith to enter into
this agreement in the foreseeable future.
There are no specific sanctions for not filing a notifiable merger
(within a certain deadline). For sanctions for implementing a transaction prior to clearance see question 13.

13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

10 Who is responsible for filing and are filing fees required?

14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Each of the undertakings concerned is entitled to file a pre-merger
notification. However, usually the acquirer files the notification. Joint
notifications are permissible but rare in practice.
In Phase I proceedings, there is a fixed filing fee of €1,500. In
Phase II proceedings, the Cartel Court sets a lump sum fee of up to
€30,000.

Yes, sanctions for violation of the standstill obligation by early implementation of a notifiable transaction are also applied in foreign-toforeign merger cases. In 2010, for instance, the FCA requested the
Cartel Court to impose a fine against a foreign logistics company that
had failed to notify its initial acquisition of a minority shareholding
in a Hungarian company. After imposition of a fine of €4,500 by the
Cartel Court the FCA appealed and requested the fine to be increased
to almost €5 million, largely on general turnover grounds. In its final
decision, the Supreme Court imposed a fine of €100,000.

In principle, any structural or behavioural undertaking is acceptable under Austrian law, including local ‘hold-separate’ agreements.
However, given the lack of precedent decisions by the Supreme Court
in this area, it is unclear which solutions would be considered sufficient by the Austrian authorities.

11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

15 Are there any special merger control rules applicable to public
takeover bids?

Generally, the waiting periods are four weeks in case of a Phase I
clearance and up to six months if proceedings for a Phase II review
by the Cartel Court are initiated. However, since the 2013 amendment to the ACA the notifying party has had the right to apply for
an extension of the Phase I deadline by two weeks in order to avoid
the initiation of an in-depth investigation without reasonable concerns on the substance. Furthermore, the review period for Phase
II proceedings will be extended by one month upon request by the
notifying party. Implementation must be suspended until clearance.
A transaction that is subject to Austrian merger control must not
be implemented until:
• both statutory parties have waived their right to request a Phase
II review of a merger by the Cartel Court;
• neither statutory party has requested the initiation of Phase II
proceedings within the four-week period of Phase I (or six-week
period in case of an extension request); or
• if Phase II proceedings have been initiated, the issuing of a final
decision of the Cartel Court whereby these proceedings are
ceased, the relevant request of a statutory party is held inadmissible, or the merger is approved.

Public takeover bids in Austria do not receive special treatment under
the merger control rules. The Takeover Act regulates Austrian public
takeover bids. A takeover panel has exclusive jurisdiction over all
matters coming under its scope and supervises compliance with its
rules.

See also question 17 on timing.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The implementation of a transaction that is subject to merger control
is null and void if effected prior to clearance. The same applies to the
underlying agreement. However, it is unclear what this means in the
case of a foreign-to-foreign merger governed by foreign contract law.
In the case of an unauthorised implementation of a merger that
requires pre-merger notification, the Cartel Court can, upon the
request of a statutory party, impose on each party that intentionally
or negligently violates the standstill obligation a fine in the amount of
up to 10 per cent of the worldwide turnover achieved by that party
in the last business year.
To date, the highest fine imposed by the Cartel Court for violation of the standstill obligation is €1.5 million. Fines in other cases
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16 What is the level of detail required in the preparation of a filing?

The merger notification must contain precise and comprehensive
information on all factual aspects that could give rise to the creation
or strengthening of a dominant position, in particular:
• the corporate structure (direct and indirect shareholders and
subsidiaries) of the undertakings concerned including undertakings that are connected to them by one or more of the links that
constitute a concentration within the meaning of section 7 ACA;
• the turnover (by volume and value) achieved by these undertakings in the last business year (to be provided separately for each
relevant product or service market);
• the market shares of these undertakings in each relevant product
or service market;
• information on general market conditions; and
• in case of a media concentration, precise and comprehensive
information on other factors that could impair media plurality.
The FCA has published a form for merger notifications on its website. The use of this form is not compulsory but is strongly recommended by the statutory parties.
17 What is the timetable for clearance and can it be speeded up?

If neither of the statutory parties requests the initiation of a Phase II
review by the Cartel Court, clearance takes four weeks (or six-weeks
in case of an extension request by the notifying party). The review
period starts to run on the day of receipt of the notification by the
FCA provided that the filing fee (€1,500) has been paid.
A transaction subject to pre-merger notification is cleared if neither statutory party has requested the initiation of Phase II proceedings or, prior to that, if both statutory parties have waived their right
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to make such request. The statutory parties are usually prepared to
waive their right to request Phase II proceedings only if the merger
raises no competition concerns whatsoever, and only after the expiry
of the two-week period for third-party comments, which starts to run
on the day of publication of a short summary of the notification on
the FCA’s website. Recent practice has seen an increase in the number
of such waivers being granted, in particular in (but not limited to) the
context of acquisitions of distressed banks.
Under the regime laid down by the ACA, the Cartel Court does
not issue a confirmation of Phase I clearance. Instead, the statutory
parties are obliged to inform the notifying party of the fact that they
did not request the initiation of Phase II proceedings within the fourweek (or six-week) period.
If a statutory party requests Phase II proceedings, the Cartel
Court can issue a prohibition decision within five months of such
request being made (if both statutory parties issue such requests, the
date of the first request is decisive). After expiry of the five-month
period (without a final decision) or, before that, after withdrawal of
the respective request(s) by the statutory party (parties), the Cartel
Court must close its review proceedings and the standstill obligation
is lifted. However, the 2013 amendment to the ACA has introduced
an option for the notifying party to apply for an extension of the fivemonth period by one month. According to the legislative materials,
this period may be used, in particular, for remedy negotiations, along
the lines of article 10 of the EUMR (extension of the review period
in case of remedy offers).
During Phase II proceedings before the Cartel Court, the statutory parties will withdraw their requests only in exceptional cases,
mainly if the parties offer commitments that are sufficient to remedy
the competition concerns that had been identified and if the statutory
parties do not insist on having such commitments fixed as conditions
or obligations in a formal decision of the Cartel Court. Once Phase II
proceedings before the Cartel Court have been initiated, such withdrawal is almost the only practical way to obtain a merger clearance
before the end of the full review period.
18 What are the typical steps and different phases of the investigation?

Upon receipt of the notification, the FCA forwards a copy of the
notification to the FCP and publishes a short summary of the notification on its website (www.bwb.gv.at). This summary contains the
names of the parties, a brief description of the type of the concentration (eg, merger, creation of a joint venture) and the business sectors
concerned.
Within two weeks of the date of publication, third parties whose
legal or economic interests are affected by the concentration (ie, competitors and customers, in particular) may submit written comments
to the FCA and the FCP.
The Competition Commission, an independent advisory body,
may recommend the FCA to request a Phase II review of the merger
by the Cartel Court. Such a recommendation has to be issued within
three weeks of the filing of the notification.
In the event that the FCA or the FCP requests a Phase II review
of the merger by the Cartel Court, the FCA will publish the request
on its website.
Following the initiation of a Phase II review of the merger, the
Cartel Court has five months to adopt a prohibition or clearance
decision (upon request by the notifying party the review period will be
extended by one month). A decision by the Cartel Court by which a
concentration is cleared subject to conditions or obligations, or both,
will be published on the FCA’s website once it is final and binding.
Substantive assessment
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be considered to be dominant under the ACA if it faces no or only
insignificant competition, or if it is in a superior market position as
regards its competitors, customers or suppliers. The ACA provides
for a number of rebuttable presumptions of dominance. Note that
the concept of collective dominance was formally introduced into the
ACA with the 2013 amendment.
Single dominance will be presumed where:
• an undertaking’s market share is greater than 30 per cent;
• its market share is greater than 5 per cent, and it is facing competition from no more than two other undertakings; or
• an undertaking’s market share is greater than 5 per cent and it is
one of the four largest undertakings on the relevant market that
together hold at least 80 per cent of the relevant market.
Collective dominance will be presumed where:
• a group of three or fewer undertakings has a market share of at
least 50 per cent; or
• a group of five or fewer undertakings has a share of at least twothirds of the relevant market.
Furthermore, the 2013 amendment of the ACA has introduced a
reverse burden of proof where the above legal presumptions of dominance are met. In this context, the notifying party will have to prove
that the transaction does not give rise to the creation or the strengthening of a dominant position.
A concentration leading to the creation or the strengthening of
a dominant position will be prohibited unless there is an improvement of competitive conditions that outweighs the disadvantages
of market dominance, or the concentration is necessary to preserve
or enhance the international competitiveness of the undertakings
involved and is justified by national economic considerations.
A concentration that otherwise does not meet the requirements
for clearance may be cleared by the Cartel Court subject to conditions and obligations.
Media mergers are subject to a specific public interest regime (see
article 21(4) EUMR). Media mergers that meet the EUMR thresholds will be assessed by the Austrian authorities as to their effect on
the plurality of the media.
The Cartel Act does not provide an exemption for failing firms;
however the Supreme Court has recognised the so-called ‘failing firm
defence’, which allows restructuring concentrations to be implemented even in cases where a dominant market position might be
strengthened.
20 Is there a special substantive test for joint ventures?

No.
21 What are the ‘theories of harm’ that the authorities will investigate?

The test for clearance is whether the concentration will give rise to
the creation or strengthening of a dominant position. Within the
scope of that test, the authorities may rely, however, on a number
of theories of harm (eg, vertical foreclosure, conglomerate effects,
collective dominance) to prove that a dominant position would be
created or strengthened by the concentration. Similar to the situation at EU level prior to the entry into force of the new EUMR, it is
not entirely clear whether unilateral effects in an oligopoly situation
(resulting, in particular, from the elimination of a close competitor)
can be brought within the dominance test.
This notwithstanding, horizontal overlaps play by far the most
important role in the competition analysis carried out by the Austrian
competition authorities.

19 What is the substantive test for clearance?

A concentration will be cleared if it does not give rise to the creation
or the strengthening of a dominant position. An undertaking will
www.gettingthedealthrough.com
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22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Non-competition considerations still play a considerable role in
Austrian merger control. The ACA retains a provision allowing the
Cartel Court to clear an anti-competitive merger on industrial policy
grounds: a concentration having adverse effects on competition may
be cleared if it is necessary to preserve or enhance the international
competitiveness of the undertakings involved and is justified by
national economic considerations.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The ACA provides that the Cartel Court shall clear a concentration
giving rise to the creation or strengthening of a dominant position
provided that there is an improvement of competitive conditions that
outweighs the disadvantages of market dominance; or the concentration is necessary to preserve or enhance the international competitiveness of the undertakings involved and is justified by national
economic considerations.
Under both elements of this provision, the Cartel Court has to
take account of economic efficiencies. So far, however, economic
efficiencies have not played an important role in the competition
analysis carried out by the Austrian authorities. Where efficiencies
are invoked in favour of a concentration, the party alleging the efficiencies bears the burden of proof. In practice, only opinions of economic experts are likely to be accepted as proof.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Cartel Court will issue a prohibition decision if it considers that a
concentration would lead to the creation or strengthening of a dominant position but does not lead to an improvement of competitive
conditions that could outweigh the disadvantages of market dominance, and is not necessary to preserve or enhance the international
competitiveness of the undertakings involved and is not justified by
national economic considerations, and that the remedies offered by
the parties are not sufficient to alleviate competition concerns.
Even after clearance of a transaction the Cartel Court may, upon
request of a statutory party, impose proportionate measures (postmerger measures) on the parties to alleviate competition concerns
if clearance was obtained on the basis of incorrect or incomplete
information, or if a party violates an obligation imposed in the clearance decision.
Upon request of a statutory party, the Cartel Court may impose
fines of up to 10 per cent of the worldwide turnover achieved by a
party in the last business year in cases of:
• unauthorised implementation of a merger (including violations
by the parties of a prohibition decision as well as violations of
conditions and obligations imposed in a clearance decision); or
• violations of a post-merger measure imposed by the Cartel
Court.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

According to the ACA, the parties may offer remedies (conditions or
obligations, or both) even in Phase I to convince the statutory parties
not to request a Phase II review of the merger by the Cartel Court.
Parties may also offer remedies later to convince the statutory parties that they should withdraw such a request or to receive a formal
clearance decision from the Cartel Court should the statutory parties
decide not to do so. Such remedies are binding upon the parties in
that the implementation of a concentration in violation of these remedies is equivalent to a violation of the standstill obligation, which is
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subject to fines in the amount of up to 10 per cent of the worldwide
turnover achieved by the relevant party in the last business year (see
questions 9 and 12).
There are no firm rules on the type of remedies acceptable under
Austrian law, so both structural and behavioural remedies are suitable. The number of concentrations cleared on the basis of remedies,
including divestments, has recently shown a marked increase. However, behavioural remedies still play the primary role in practice.
There is no formal procedure applicable to remedies offered by
the parties. Such remedies will be discussed informally with the statutory parties and the Cartel Court.
Decisions by the Cartel Court clearing a concentration, subject
to conditions and obligations, will be published on the FCA’s website
once the decision is final and binding.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The ACA does not specify which remedies are acceptable. Consequently, a broad range of remedies is possible as long as the measures
sufficiently address the competition concern that has been identified
by the authorities.
There is no specific time frame in which remedies may be offered
and discussed. In practice, the parties may therefore approach the
authorities at any time until the end of the investigation. It is advisable, however, for a party wishing to offer remedies to approach the
statutory parties as soon as the nature of their competition concerns
becomes clear. In several cases, parties have been able to avoid a full
Cartel Court investigation by offering remedies at a relatively early
stage of the proceedings.
The statutory parties have in recent cases insisted on upfront
buyer solutions where divestments were necessary. That is, they
wanted to approve the acquirer of the assets to be divested before
withdrawing their request for a Phase II review of the merger by the
Cartel Court.
In the case of a material change of circumstances after clearance
of a transaction subject to conditions or obligations, or both, the parties may apply to the Cartel Court for their modification or removal.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There is only very limited experience regarding remedies in foreignto-foreign mergers. In a case involving the acquisition of parts of a
Spanish bubblegum manufacturer by the world leader in chewing
gum, the Austrian authorities were satisfied with a commitment by
the acquirer to continue to offer the whole spectrum of bubblegum
products offered by the target on the Austrian market for a period
of at least two years. It cannot be excluded, however, that in cases
involving foreign parties with strong market positions in Austria, the
authorities would require much stricter remedies.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The ACA does not contain any provision specifically regulating the
treatment of ancillary restrictions, although their admissibility has
been recognised by earlier case law. The European Commission’s
2005 Notice on Restrictions Directly Related and Necessary to Concentrations may provide useful guidance on this matter.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

In the course of its investigations, the FCA may on its own initiative
address information requests to competitors and customers.
Getting the Deal Through – Merger Control 2014
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Update and trends
The most important merger case in 2012 was a Phase II decision
of the Cartel Court by which the Court unconditionally cleared
the acquisition of Yesss!, a provider of mobile telecoms services
(previously acting as the no-frills subsidiary of Orange Austria), by
Telekom Austria, Austria’s telecoms incumbent and largest telephony
company. This merger was part of a more complex transaction by
which Hutchison 3G Austria acquired sole control over Orange Austria
(which was reviewed under the EUMR by the European Commission).
In its clearance decision the Cartel Court in particular took into

As regards the rights of third parties to intervene in merger proceedings, third parties whose legal or economic interests are affected
by the concentration (ie, in particular, competitors and customers)
may submit written comments to the FCA and the FCP. The deadline
for the submission of written comments is two weeks after the date
of publication of a short summary of the notification on the FCA’s
website. Such interveners, however, do not have a right to any specific treatment of their submission.
In the course of Phase II proceedings before the Cartel Court,
third parties may at any time submit written comments to the Cartel Court. The ACA, however, explicitly provides that third-party
interveners do not acquire party status in the proceedings by virtue
of their submission.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The FCA only publishes a short summary of each notification on
its website. If a statutory party requests the initiation of a Phase II
review of the merger by the Cartel Court, the fact that such request
has been made is also published on the FCA’s website. In some cases,
this publication consists of a single sentence, naming the statutory
party having lodged the request and the date of the request. In other
cases, however, the FCA has issued a press release setting out the
competition problems identified in the course of its preliminary
investigation.
Finally, decisions by the Cartel Court clearing a concentration
subject to conditions and obligations have to be published on the
FCA’s website. In cases involving remedies agreed between the notifying party and the FCA (so as to avoid a request for a Phase II
investigation or to have such request withdrawn, see question 25),
the FCA also publishes the text of the commitments on its website.

consideration the commitments offered by H3G for the parallel merger
in the proceedings before the Commission and concluded that it could
not be expected that coordinated behaviour would be facilitated as a
result of the acquisition of Yesss! by TA.
Another four cases were referred to the Cartel Court in 2012 for
Phase II investigation, while a further two mergers were cleared in
Phase I subject to remedies entered into by the notifying parties.
Discussions on a potential legislative amendment include the
question of whether the SIEC test should replace the dominance test.

Business secrets are protected by way of a restriction on third
parties’ access to the file. Persons who are not parties to the merger
proceedings are only granted access to the file if the parties agree.
Interveners in the proceedings are not considered to be parties.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

On a European level, the FCA is a member of the European Competition Network (ECN) and participates in the cooperation among
ECN members. The FCA is also a member of the International Competition Network (ICN).
In its day-to-day practice, the FCA cooperates closely with the
other ECN members, in particular with the German Federal Cartel
Office. Therefore, where a transaction is notified not only in Austria,
but also in other EU member states, the parties should ensure that the
information provided to the authorities is consistent.
Judicial review
32 What are the opportunities for appeal or judicial review?

Decisions by the Cartel Court are subject to judicial review by the
Supreme Court. Only the parties to the transaction and the statutory
parties are entitled to appeal decisions of the Cartel Court; third
parties may not appeal such decisions, irrespective of their interest
in the case and of any intervention in the proceedings before the
Cartel Court.
33 What is the usual time frame for appeal or judicial review?

Appeals may be lodged within a period of four weeks from the day
on which the decision is served on the parties. The respective other

Our international antitrust, competition and trade practice
With more than 50 partners and 260 specialists based in Asia, Europe and the US we
are able to support clients wherever and whenever they need us. We act regularly as
lead global counsel in large scale multijurisdictional transactions. In those jurisdictions
where we do not have offices, we have established strong relationships with recognised
local law firms to provide clients with a seamless worldwide service.
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party or parties to the proceedings are allowed a further four weeks
to reply to the appeal. The Supreme Court must reach a decision
within two months of receipt of the file, which is sent to the Supreme
Court upon receipt of the reply to the appeal.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In recent years there has been a clear trend towards a more detailed
review of mergers. The statutory parties and the Cartel Court now
apply a stricter approach, as exemplified by formal prohibition decisions (or last-minute withdrawals by the notifying parties to avoid
prohibition), several cases where conditions or obligations, or both,
were imposed with clearance and, last but not least, the imposition of
a €1.5 million fine on an undertaking that implemented a transaction
without having obtained pre-merger clearance.
As explained in question 7, a large number of transactions with
only very limited effects on the Austrian market come within the
ambit of Austrian merger control. In light of the FCA’s criticism of
the Supreme Court’s case law on the domestic effects requirement,
it will presumably continue to closely monitor compliance with the
notification obligation. In this context, the head of the Austrian Federal Competition Authority has repeatedly emphasised his ambition
not only to take up cases of early implementation but also to focus
on the completeness of notifications submitted to the FCA.
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35 What are the current enforcement concerns of the authorities?

In recent years, the FCA has been particularly active in the gas and
electricity markets. Mergers in this sector could therefore attract
particularly close competition scrutiny. The same applies to media
mergers, which tend to be closely scrutinised by the FCA.
36 Are there current proposals to change the legislation?

The ACA entered into force in January 2006. The latest amendment
to the ACA entered into force on 1 March 2013.
Concerning procedure, the current institutional structure of competition enforcers in Austria (with two authorities – the FCA and
FCP – being entitled to request the initiation of proceedings before
the Cartel Court, and the Cartel Court acting as the sole adjudicator
in competition law matters) has been up for debate for some time.
However, current reform discussions do not question this aspect
any more. Similarly, the legislator has not yet decided to increase
the (domestic) turnover thresholds in order to limit the number of
transactions that are notifiable to the FCA but have no impact on
the Austrian market.
The latest reform discussions also involve a potential change of
the substantive test (with a view to introducing a SIEC test as in the
EUMR); however, it is still unclear whether and when such change
might be introduced.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

There is no consolidated legislation in Bangladesh dealing with
mergers and acquisitions. A number of statutes and by-laws regulate
acquisitions and mergers in Bangladesh.
The most relevant legislation are the Companies Act 1994 (the
Companies Act), the Securities and Exchange Ordinance 1969 (the
SEC Ordinance), the Bangladesh Securities and Exchange Commission Act 1993 (the SEC Act), the Foreign Exchange Regulation Act
1947 (FERA), the Competition Act, 2012 (the Competition Act) and
the by-laws made under these statutes.
The relevant regulatory authority in respect of the Companies
Act is the Registrar of Joint Stock Companies and Firms (RJSC),
in respect of the SEC Ordinance and SEC Act is the Bangladesh
Securities and Exchange Commission (SEC), in respect of FERA is
Bangladesh Bank (the central bank of Bangladesh) and in respect of
the Competition Act, 2012 is Bangladesh Competition Commission.
Please note that there are also other sector specific laws which
deal with mergers and acquisitions in specific areas (for example, the
Insurance Act 2010 for the insurance companies, Bangladesh Telecommunication Regulation Act 2001 for the telecoms sector, etc).
2

What kinds of mergers are caught?

All kinds of mergers are caught.
3

What types of joint ventures are caught?

All kinds of joint ventures are caught (such as wholly foreign-owned
joint ventures, wholly locally owned joint ventures and joint ventures
between local and foreign entities).
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Changes in control as well as minority and other interests less than
control are caught for the purposes of mergers and acquisitions.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Under section 18 of FERA, except with the general or special permission of the Bangladesh Bank, no person resident in Bangladesh
shall do any act whereby a company, which is controlled by persons
resident in Bangladesh ceases to be so controlled. ‘Control’ has not
been defined in FERA.
Under section 19A(1) of FERA, the government or the Bangladesh Bank may, at any time, cause an inspection to be made of the
books of accounts and other documents of any person, firm or busiwww.gettingthedealthrough.com

ness organisation or concern required to submit to the Bangladesh
Bank any return, statement or information under the FERA and,
where necessary, direct all such books of accounts and other documents to be seized.
Certain disclosure obligations are triggered under the Securities and Exchange Commission (Substantial Acquisition of Shares,
Takeover and Control) Rules, 2002 (2002 Rules) whenever a person
intends to own, acquire or control 10 per cent or more voting shares
in a company listed with any stock exchange in Bangladesh. The
threshold is termed a ‘substantial acquisition of shareholding’ and
the disclosure formalities apply to the intended owner or acquirer
of voting shares. The acquirer is required to publish a public notice
through a merchant bank registered by the SEC.
Under Rule 11(2) of the 2002 Rules, an attested copy of the public notice, brochure or other document has to be filed with the SEC
through the merchant banker at least two days prior to publishing
the same to the public.
According to Rule 10 of the 2002 Rules, a performance bond
has to be submitted to the SEC, which is to be issued as assurance
of the proposed purchase or acquisition. The performance bond is
to be issued in the manner and format prescribed by the SEC and
to be issued by a bank, financial institution or insurance company
payable to the SEC.
Rule 14 provides that the acquirer should inform the relevant
company about their proposal for share purchase within three working days of publishing the public notice.
The 2002 Rules does not apply if the substantial shares are
acquired:
• through an IPO;
• as an underwriter;
• by a merchant banker, stockbroker or stock dealer during the
course of managing business for a client;
• administering assets of a mutual fund which is set up with the
permission of SEC (the benefit of this exemption is not extended
to any other types of funds);
• as a right or bonus issue;
• as a transfer through succession or inheritance; or
• as a transfer by operation of law or order of the court.
There is a provision for exemption from the provisions of the 2002
Rules. The power to grant exemption lies with the SEC. Such power
will be exercised if SEC is of the opinion that it is in the interest of
market that no disclosure should be made.
Under chapter 5 of the 2002 Rules, the SEC has wide powers to
conduct an investigation where it considers it necessary.
Under section 21 of the newly enacted Competition Act, any
combination (which has been defined to include acquisitions or
mergers) in the goods and service market that adversely affects competition or creates a cause to adversely affect competition is prohibited. However, a combination that will not affect competition
in an adverse way or create a cause that will affect competition in
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an adverse way may be approved by the Bangladesh Competition
Commission (BCC) following investigation. According to the above
provision, the rules will prescribe which types of combination will
require approval of the BCC. Please note that the rules have not yet
been formed and the BCC has not yet been established. Therefore,
it is not certain what kinds of acquisitions and mergers will require
approval from the BCC.
Under chapter 4 of the Competition Act, the BCC has wide powers to investigate any combination that adversely affects competition.
Under section 8(2), the BCC has the power to investigate any complaint under the Competition Act.
Depending on the nature of the acquisition or merger, various
filing requirements may have to be complied with even though no
threshold is reached.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Where there will be a ‘substantial acquisition of shareholding’, under
Rule 11(2) of the 2002 Rules, an attested copy of the public notice,
brochure or other document has to be filed with the SEC through
the merchant banker at least two days prior to publishing the same
to the public. The filings, if applicable, are mandatory.
Under section 21 of the Competition Act a combination (which
has been defined to include acquisitions or mergers) that will not
affect competition in an adverse way or create a cause that will affect
competition in an adverse way may be approved by the BCC following investigation.
The rules will prescribe which types of combination will require
approval of the BCC. Since the rules have not yet been formed, it
is not certain what kinds of acquisitions and mergers will require
approval from BCC.
If the transaction will involve a change of control under section
18 of FERA, permission of the Bangladesh Bank would be required.
The filing requirements vary depending on the nature of the
acquisition or merger, the residency or nationality of the acquirer,
etc. For example, if shares of a Bangladeshi company are being
transferred from a resident to a non-resident against foreign investments in freely convertible foreign exchange or in the form of capital machinery, the Foreign Exchange Investment Department of the
Bangladesh Bank should be informed through the concerned authorised dealer (ie, local bank) within 14 days of such transfer. Please
note that where general permission of the Bangladesh Bank has not
been provided, special permission of the Bangladesh Bank would be
required.
In certain circumstances, for instance, change in directorship
resulting from the merger/acquisition, there are some filing requirements with the RJSC. If there is no such change in the directorship,
etc, then the company, when filing its annual return with the RJSC
under section 36 of the Companies Act, would have to set out the list
of, inter alia, the existing shareholders. The filings, where applicable,
are mandatory.
If the merger or acquisition involves issue of shares, permission
of the SEC may be required depending on the nature of the company
(ie, private or public limited company), the amount of capital to be
raised and the existing share capital of the company. If the issue of
shares is against foreign investment in Bangladesh, Foreign Exchange
Investment Department of the Bangladesh Bank must be informed
through the concerned authorised dealer about the issue of shares to
non-residents within 14 days of such issue.
Under section 56(1) of the Companies Act, 1994, where a company having a share capital has increased its share capital beyond
the registered capital, it shall file with the RJSC within 15 days after
the passing of the resolution authorising the increase, notice of the
increase of capital, and the RJSC shall record the increase. Under
section 151 of the Companies Act, 1994, where a company having
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a share capital makes any allotment of its shares, the company shall
within 60 days thereafter, file a return with the RJSC. In addition,
if the issue of shares amounts to a change in control under section
18 of FERA, permission of the Bangladesh Bank would be required.
Depending on the sector of the company and the regulatory
approvals under which it is operating, other filing requirements may
have to be complied with.
In the rest of this chapter, it is assumed that the acquisition or
merger will not involve issue of new shares.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Yes, transfer of shares in a Bangladeshi company from a non-resident
to another non-resident has to be notified to the Bangladesh Bank
within 14 days of such transfer.
Whether upstream foreign-to-foreign mergers (ie, transfer of
shares of a non-Bangladesh parent company having a Bangladesh
subsidiary) would need to be notified, would depend on the sector
the local subsidiary is involved in, the regulatory approvals under
which it operates, etc.
If there is a foreign-to-foreign merger and one of the entities
concerned has a branch or liaison office in Bangladesh, then the
company must file with the RJSC a return containing the prescribed
particulars of the alteration if any alteration is made or occurs in:
• the charter, statures, or memorandum and articles or other
instrument constituting or defining the constitution of the foreign
company having a Bangladeshi establishment;
• the registered or principal office of the said foreign company, or
• the names and addresses of the persons authorised to accept service on behalf of the said foreign company; or
• the principal place of business of the said foreign company in
Bangladesh.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Yes. There are rules on foreign investment, special sectors and other
relevant approvals.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Where there will be ‘substantial acquisition of shareholding’, under
Rule 11(2) of the 2002 Rules, an attested copy of the public notice,
brochure or other document has to be filed with the SEC through
the merchant banker at least two days prior to publishing the same
to the public.
The sanctions for not filing include imprisonment or a fine or
both.
The Foreign Exchange Investment Department, Bangladesh
Bank, should be informed, through the concerned authorised dealer
(i.e., local bank) within 14 days of the transfer or issue of shares.
There are sanctions for contravention of FERA and any rules, direction or order made thereunder.
Section 18 of FERA is silent in respect of the timing of taking permission from Bangladesh Bank for change in control. However, it is
prudent to take prior permission to avoid any future complications.
The sanction for violation of FERA or of any rule, direction or
order made thereunder, includes imprisonment or fine or both. In
addition, the relevant asset or property may be confiscated.
Section 21 of the Competition Act is silent in respect of the procedure of approval. The rules under the Competition Act have not
yet been framed.
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The sanctions under section 24 of the Competition Act include
imprisonment or a fine.
10 Who is responsible for filing and are filing fees required?

Permission from the Bangladesh Bank for change in control

Under section 18 of FERA, the ‘person resident in Bangladesh’ who
would be committing an act whereby a company controlled by persons resident in Bangladesh ceases to be so controlled would need to
take permission from the Bangladesh Bank. No prescribed fee has
been set out in FERA.
Filing with the SEC in respect of substantial acquisition of
shareholding

In respect of ‘substantial acquisition of shareholding’, under Rule
11(2) of the 2002 Rules, an attested copy of the public notice, brochure or other document has to be filed with the SEC through the
merchant banker. No prescribed fee has been set out in the SATCSR.
Notifying the Bangladesh Bank in respect of transfer of shares

The Guidelines for Foreign Exchange Transactions (Vol-1) (the FX
Guidelines), which provide for the notification requirement, do not
specifically state who should make the notification. Generally, it is
the transferor who makes the notification. The notification is carried out by the local bank. No fee has been prescribed in the FX
Guidelines.
Approval from the BCC

Section 21 of the Competition Act does not specifically mention who
is required to make the application. Please also note that the BCC has
not yet been established nor have any rules been formed yet under
the Competition Act.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

In respect of permission from the Bangladesh Bank for change in control, there is no prescribed time within which permission is granted
by the Bangladesh Bank. It would be prudent to suspend the implementation of the transaction prior to obtaining the permission.
Filing of the public notice with the SEC should not take more
than a few days. If there is substantial acquisition of shareholding,
the transaction must not be carried out without complying with the
filing requirement.
Notification to the Bangladesh Bank for transfer of shares would
have to be given after the completion of the transaction.
With regard to approval from the BCC for a merger, there is no
prescribed time within which permission will be granted by BCC. It
would be prudent to suspend the implementation of the transaction
prior to obtaining the approval.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

In respect of sanctions for non-compliance, please see question 9.
Although the sanctions include imprisonment or a fine or both,
there is no recent example of sentence of imprisonment for violations
of regulatory requirements discussed in this chapter.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Where prior approval is mandated by the law, closing before clearance may attract statutory sanctions. There is no recent example of
a sentence of imprisonment for violations of regulatory requirements
discussed in this chapter.
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14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The SEC and the Bangladesh Bank have wide powers to grant
exemptions. The matter may be discussed directly with the SEC, and
the Bangladesh Bank to ascertain whether any exemption would be
allowed.
In relation to the BCC, it is yet to be seen how it will operate after
it has been established.
15 Are there any special merger control rules applicable to public
takeover bids?

In addition to the requirements discussed above, the 2002 Rules sets
out specific provisions in respect of bail out takeovers of financially
weak companies listed in any stock exchange.
16 What is the level of detail required in the preparation of a filing?

Filing with the SEC in respect of substantial acquisition of
shareholding

Under the 2002 Rules, only an attested copy of the public notice,
brochure or other document has to be filed with the SEC.
The provisions of the 2002 Rules do not stipulate any specific
template in this regard. However, Regulation 10 of the 2002 Rules
provides a list of information (not exhaustive) that is required to be
included in the public notice, which includes the following (unofficial
English translation):
• intention of acquiring shares and number of shares intended to
be acquired;
• proposed purchase price for acquiring the shares and the terms
thereof;
• full identity, including nationality, of the intending acquirer;
• full particulars of shares held by the intending acquirer and parties working in concert with it;
• full particulars of the share purchase agreement and all matters
stated in the agreement relating to share purchase;
• proposed date of purchasing shares and the last date for accepting the offer;
• when and how the share purchase price will be paid;
• the following matters, amongst other terms of share purchase
arrangement:
• number of shares intended for purchase from sponsors,
directors or public;
• particulars of any conditions imposed under Companies Act,
1994, Banking Companies Act, 1991, Financial Institutions Act,
1993 and Foreign Exchange Regulations Act, 1947;
•  particulars of consent required to be obtained from shareholders
of the concerned company, if applicable;
• confirmation of a Performance Bond (PB) having been submitted
to the SEC, which is to be issued as assurance of the proposed
purchase or acquisition. The PB is to be issued in the manner and
format prescribed by the SEC and to be issued by bank, financial
institution or insurance company payable to the SEC; and
• any other information required to be disclosed by the SEC relating to acquisition or purchase of substantial shares.
Permission from the Bangladesh Bank for change in control

There is no prescribed format for applying for the permission. In general, the name of the company, the relevant parties to the transaction
and the details of the transaction should be set out in the application.
Notifying the Bangladesh Bank for transfer of shares

The following documents would have to be filed through the concerned authorised dealer within 14 days:
• copy of encashment certificate, authenticated by the concerned
authorised dealer, of foreign exchange in Taka credited to the
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•
•

account of transferor in case of transfer of shares from resident
to non-resident;
attested copy of the permission for the transfer accorded by the
RJSCF/SEC; and
attested copy of up-to-date Schedule-X.

Approval from the BCC

Section 21 of the Competition Act does not specifically mention any
prescribed format for applying for the approval.
17 What is the timetable for clearance and can it be speeded up?

•
•
•

•

Filing with the SEC in respect of substantial acquisition of shareholding: the filing with the SEC should not take more than one
day if the documents are in order.
Notifying the Bangladesh Bank for transfer of shares: the filing
with the Bangladesh Bank should not take more than one day if
the documents are in order.
Permission from the Bangladesh Bank for change in control:
in respect of permission from the Bangladesh Bank for change
in control, there is no prescribed time within which permission
would be granted by the Bangladesh Bank. If the matter is followed up with Bangladesh Bank diligently, it is possible that the
permission may be granted in a few weeks.
Approval from BCC for a merger: with regard to gaining
approval from the BCC for a merger, there is no prescribed time
within which permission will be granted by BCC. It is yet to be
seen how the BCC will operate after it has been established.

18 What are the typical steps and different phases of the investigation?

The SEC and Bangladesh Bank have wide powers of investigation.
However, the statutes do not set out any specific steps in respect of
investigation for the purposes of transfer of shares.
Under the 2002 Rules, prior to publication of the public notice,
the merchant banker is required to see, inter alia, whether the
acquirer has the potential to implement the offer, that there is sufficient fund to implement the offer, etc. The merchant bankers are also
required to file a due diligence certificate with the SEC.
According to section 21 of the Competition Act, the BCC would
be conducting the investigation in accordance with the procedure set
out in the rules. Please note that the rules have not yet been formed.
Substantive assessment
19 What is the substantive test for clearance?

No substantive test for clearance has been specified in FERA or the
2002 Rules. However, the regulators look into a wide range of issues.
Under section 21(2) of the Competition Act, if a combination
adversely affects competition or creates a cause to adversely affect
competition, the combination will not be approved. If a combination
does not adversely affect competition or create a cause to adversely
affect competition, the combination may be approved.
20 Is there a special substantive test for joint ventures?

Other than section 21(2) of the Competition Act, no substantive test
for joint ventures has been specified in the law.
21 What are the ‘theories of harm’ that the authorities will investigate?

No ‘theories of harm’ have been specified in the law.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Not specified in the statutes.
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23 To what extent does the authority take into account economic
efficiencies in the review process?

There is no express guidance in the relevant statutory provisions
regarding taking into account issues of economic efficiency in the
review process.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

In respect of a transaction where permission from a regulatory
authority is needed, the regulatory authority concerned may withhold the permission.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The Competition Act does not specifically provide for such remedies.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Not applicable.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Not applicable.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The Competition Act does not specifically address this issue.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Under the Competition Act, the BCC would be conducting investigation prior to giving the approval. Therefore, they might be consulting
with the customers and competitors.
However, as mentioned above, the BCC has not yet been set up
and the rules relating to the investigation procedure have not yet been
formed. As such, it is not possible to envisage how the BCC will deal
with such investigations.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The SEC Ordinance provides for secrecy of information. Section 19
of the SEC Ordinance provide that no person shall, except with the
permission of the SEC, communicate or otherwise disclose to any
person not legally entitled thereto any information which has been
entrusted to him or which he has obtained or to which he had access
in the course of the performance of any functions under the SEC
Ordinance.
Section 36 of Competition Act provides that no information
relating to any business establishment, being information that has
been obtained by or on behalf of the BCC for the purposes of the
Competition Act, shall, without the prior approval in writing of the
business establishment, be disclosed other than in compliance with
or for the purposes of the Competition Act or any other law for the
time being in force.
However, in case of ‘substantial acquisition of shareholding’ the
disclosure formalities would apply to the intended owner or acquirer
of voting shares. There is a provision for exemption from the proviGetting the Deal Through – Merger Control 2014
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Update and trends
The Competition Act, 2012 has been enacted. The purpose of the
Act is to prevent, control and eradicate collusion, monopoly and
oligopoly, abuse of a dominant position, anti-competitive practices
and to encourage and ensure competitive business environment in
order to promote economic development. The Act is applicable to
all business establishments that are engaged in the business of
buying and selling, manufacture, supply, distribution and storage
of any product or services. The Act is not applicable to goods
and services that are not open to the private sector and are
regulated by the government for the interest of national security.
The Act provides for the establishment of Bangladesh Competition
Commission.

sions of the 2002 Rules. The power to grant exemption lies with
SEC. Such power will be exercised if SEC is of the opinion that it is
in the interest of market that no disclosure should be made.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

In Bangladesh, there is no antitrust authority.

declaring that any act done or proceeding taken by a person performing functions in connection with the affairs of the Republic
or of a local authority, has been done or taken without lawful
authority and is of no legal effect.

33 What is the usual time frame for appeal or judicial review?

There is no specific time frame for making an application under article 102 of the Constitution. However, in order to avail the remedy
the petitioner is required to come to the court promptly and without
unreasonable delay.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Since in respect of most of the foreign to foreign mergers, local regulatory requirements are limited to submitting notifications to regulatory authorities, there is no robust enforcement record of the local
authorities.
However, in respect of various regulated sectors, such as, banking, financial services, telecommunication, energy, etc, approval of
the relevant regulatory authority is required. In general, such approvals are not unreasonably withheld.

Judicial review
32 What are the opportunities for appeal or judicial review?

35 What are the current enforcement concerns of the authorities?

Article 102 of the Constitution of the People’s Republic of Bangladesh confers the power of judicial review on the High Court Division of the Supreme Court of Bangladesh. The High Court Division
may, if satisfied that no other equally efficacious remedy is provided
by law, on the application of any person aggrieved, make an order• directing a person performing any functions in connection with
the affairs of the Republic or of a local authority, to refrain from
doing that which he is not permitted by law to do or to do that
which he is required by law to do; or

There are no specific current enforcement concerns of the authorities.
36 Are there current proposals to change the legislation?

We are not aware of any proposals in respect of change in legislation.

Dr Kamal Hossain and Associates
Sharif Bhuiyan
Maherin Islam Khan

sbhuiyan@khossain.com
mkhan@khossain.com

Metropolitan Chamber Building, 2nd floor
Tel: +880 2 955 2946 / 956 0655 /
122-124 Motijheel CA		 956 4954 / 956 5259
Dhaka 1000
Fax: +880 2 956 4953
Bangladesh
www.khossain.com

www.gettingthedealthrough.com

33

BELARUS

Revera Consulting Group

Belarus
Ekaterina Pedo and Dmitry Arkhipenko
Revera Consulting Group

Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Currently, the legislation of the Republic of Belarus in the sphere of
merger control is in the process of reform. Despite this fact in the
Republic of Belarus there is a system of normative legal acts regulating relations in this sphere, which consists of the following legal acts:
• the Constitution of the Republic of Belarus;
• the Civil Code of the Republic of Belarus;
• Law of the Republic of Belarus of 10 January 2006 No. 100-Z
‘On Business Companies’;
• Law of the Republic of Belarus of 10 December 1992 No. 2034XII ‘On Counteraction to Monopolistic Activity and Competition Development’ (the Law on Antimonopoly Activity);
• Law of the Republic of Belarus of 16 December 2002 No. 162-Z
‘On Natural Monopolies’ (the Law on Natural Monopolies);
• the Edict of the President of the Republic of Belarus of 28 December 2009 No. 660 ‘On Certain Issues of Creating and Operating
Holding Companies in the Republic of Belarus’;
• Edict of the President of the Republic of Belarus of 27 February
2012 No. 114 ‘On Certain Issues to Strengthen State Antimonopoly Regulation and Control’ (the Edict of Strengthening of
the Antimonopoly Policy);
• Resolution of the Council of Ministers of the Republic of Belarus of 17 February 2012 No. 156 ‘On approval of a single list
of administrative procedures by government agencies and other
organisations in relation to legal persons and individual entrepreneurs, Amending the Decision of the Council of Ministers on
February 14, 2009 N 193 and Repeal of certain provisions of the
Council of Ministers of the Republic of Belarus’; and
• Resolution of the Ministry of the Economy of Republic of Belarus
of 30 November 2009 No. 188 ‘On Approving the Instruction
on the Rules of Performing Administrative Procedure ‘Issuing
Document on Consent for Performing a Transaction with Stocks,
Pays, Shares in Statutory Funds on Legal Entities’ and Changing and Amending Certain Resolutions on the Issues of Antimonopoly Regulation’ (the Instruction of Receiving Antimonopoly
Approval).
The Constitution and Civil Code establish general principles of antimonopoly regulation. The Law on Antimonopoly Activity defines
the institutional and legal framework for the prevention, control and
suppression of monopolistic activity and unfair competition in order
to ensure the necessary conditions for the establishment and effective
functioning of commodity markets, the promotion and development
of fair competition and to protect the rights and legitimate interests
of consumers. Other normative legal acts concretise positions of legislative policy, set subjects’ rights and duties and coordinate governmental actions in the sphere of merger control. Today the legislature
is actively working on a new edition of the Law ‘On Counteraction

34

to Monopolistic Activity and Competition Development’, which will
eliminate the shortcomings of current legislation.
In Belarus the system of merger control legislation is provided
by legislative and executive bodies. Special agencies that enforce the
merger control legislation are presented at two levels: main control
functions are enforced by Ministry of the Economy substantially
through the Department of Pricing Policy of Ministry of the Economy. At the local level the functions of control are performed by the
departments of pricing policy under the committees of the economy
of local executive committees. The new edition of the Law ‘On
Counteraction to Monopolistic Activity and Competition Development’ provides for the establishment of a specialised antimonopoly
body outside of departmental subordination.
The Belarusian legislator has also provided the opportunity of
social control by specialised social organisations, unions of consumers and other public associations to take measures against creating
company monopolies.
2

What kinds of mergers are caught?

According to the Civil Code, there are five kinds of legal entity reorganisation, from which two kinds of reorganisation are caught under
merger control, namely: a merger of two legal entities with creation
of a new entity, and acquisition of two legal entities with transfer of
rights and duties to one of them.
Due to the fact that mergers and acquisitions can be real instruments to the foundation of unfair monopolies, the Belarusian legislator establishes in the Law on Antimonopoly Activity the following
measures for market protection:
• creating, reorganisation of holdings, unions and associations,
whose members are legal entities and individual entrepreneurs
must be approved by the antimonopoly body;
• merger control regulation embraces the following transactions:
• transactions where the company and the target (a business entity
or an individual entrepreneur) occupy the same commodity market, when the acquirer’s activity covers more than 30 per cent of
a certain commodity market;
• transactions with shares (at least 25 per cent) of the target holding a dominant position if the acquirer is a legal entity, an individual entrepreneur, a foreign state, an international organisation
or their bodies;
• acquisition of right to influence the decisions of the target (means
possession over at least 20 per cent of the shares or stock in the
statutory fund of the legal entity) holding dominant position if
the acquirer is a legal entity, an individual entrepreneur, a foreign
state, an international organisation or their bodies; and
• acquisition of control over the target, when the intended transaction feasibly allows the acquirer to determine the conditions of
carrying out business activity of the target or to perform functions of the managing body (means possession over at least 20
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per cent of the shares or stock in the statutory fund of the legal
entity) and the acquirer is a legal entity or a legal entity, an individual entrepreneur, a foreign state, an international organisation
or their bodies.
In accordance with these requirements of the Law under the necessity of obtaining the consent of the antimonopoly authority come a
great number of business entities. There is an Edict of the President
of the Republic of Belarus 13 October 2009 No. 499, which details
the specific provisions of the Law concerning getting the consent of
antimonopoly authority. In particular consent is required if the transaction that provides control over the target is based on one of the
following agreements: a contract of sale, a contract of trust management, a joint activity agreement or a commission agreement and the
book value of the target’s assets for the latest reporting date exceeds
100 basic units (1 basic unit is equal to 100,000 Belarusian rubles, or
the proceeds from sales for the previous financial year exceeds 200
basic units. The new edition of the Law on Antimonopoly Activity
eliminates this defect.
Consent from the antimonopoly authority must be obtained
before the legal entity proceeds with the transaction, otherwise the
transaction may be found invalid. The term of the consent is 30 days
from the date of submission of all required documents.
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The legislator provides the special term ‘natural monopolies’. It
means that only governmental legal entities can be engaged in the
following spheres of activity:
• transportation of gas, petroleum and petroleum products
through pipelines and distribution pipelines;
• transmission and distribution of electricity and thermal energy;
centralised water supply and sanitation;
• telecommunications and postal services of general use;
• services provided by the railway communications that ensure
the movement of public transport, traffic control, railway
transportation;
• services of transport terminals and airports; and
• maintenance and operation of the airways, air traffic control.
Activity in the sphere of natural monopolies is strongly controlled by
the antimonopoly governmental body.
6

Filing is mandatory without any exceptions; if the transaction meets
the requirements outlined in question 2.
7

3

What types of joint ventures are caught?

Like other commercial legal entities, joint ventures are subject to
merger control under the Law on Antimonopoly Activity. The legislator does not make a clear distinction between antimonopoly regulation of joint ventures and other business companies, therefore for
joint ventures general rules should be applied.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Law on Antimonopoly Activity establishes the definition of control and sets two types of control: direct and indirect control. Control
is essentially a possibility for one party (legal entity or individual) to
make or determine decisions that are binding upon another party
(legal entity or individual) of certain actions such as:
• exercising the functions of its executive body; and
• disposal of more than 50 per cent of the total number of votes
attributable to shares in the authorised fund of a legal entity.

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

There is no ‘local effects test’ in Belarus. Antimonopoly authorities of
Belarus administer transactions settlement in the territory of Belarus
if they may influence the competition among business entities on
the goods market of Belarus. There is a rule according to which if
the transaction may lead to the restriction of competition in Belarus or to other negative consequences and moreover, a foreign legal
entity takes part in the settlement of such a transaction then a foreign
legal entity shall receive consent from antimonopoly authorities. In
other cases Belarusian legislation generally does not regulate foreign
jurisdictions.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no specific rules of regulation addressing certain types of
activities according to Belarusian legislation.
Notification and clearance timetable

Applicable legislation appeals to the Edict No. 499, which sets that
the possibility of control occurs when an entity holds 20 per cent or
more of the shares or stock of another legal entity.
Although as a general rule minority and other interests less than
control are not caught by merger control regulations, the acquirer
in particular transactions (eg, if there is a possibility for the buyer to
determine the conditions in which the target carries out business or
to perform functions of the managing body) will be obligated to pass
through merger clearance procedures.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Thresholds are expressed in the legislatively established limits (see
question 2), exceeding which a legal entity must obtain a special
permit from the antimonopoly authority.
In addition, the legislation establishes a protection of universal
principles (such as fair competition, protection of the rights and
legitimate interests of consumers). Any actions that infringe on
these guidelines are qualified as illegal and will entail offensive legal
liability.
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9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

No clearly defined deadlines have been set; however following logically from the legislation, it can be said that the filing is to be made
before entering into the transaction. If a transaction without merger
clearance results in the emergence or strengthening of a dominant
position on the relative commodity market or restriction of competition, the transaction may be found invalid by a court decision upon
a claim filed by the antimonopoly authority or other interested third
parties. In practice, there are often cases of subsequent approval by
the antimonopoly authority transactions for which it was necessary
to obtain the consent of the antimonopoly authority.
In addition to the effects that the transaction may be recognised
as invalid, Belarusian legislation establishes administrative liability in
certain cases. For example, in accordance with article 1.3 of the Edict
on the Strengthening of the Antimonopoly Policy officials are responsible for the evasion of regulations and other legal requirements of
the antimonopoly bodies, failure to provide to the antimonopoly
bodies of information (documents, explanations), necessary for the
exercise of their functions. The fine for these acts ranges from 20
to 50 basic units. The draft of the Law on Antimonopoly Activity
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provides for another kind of responsibility connected with the fact
that the court may make a decision on forced division of legal entity
or a decision on the allocation of its enforcement of one or more
business entities.
In Belarus there are some cases of prosecution the legal entities
to the administrative responsibility.
10 Who is responsible for filing and are filing fees required?

According to the legislation of the Republic of Belarus the application is submitted by the interested party or a number of interested
parties. It can be performed by one of the interested parties in the
name of all of the parties to the transaction or by a representative
respectively authorised by all of the parties. There are no filing fees.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The waiting period for administrative procedures is 30 days after the
filing of all required documents. If not all of the required documents
have been received after 10 days, the authority may refuse to process
the application. The transaction cannot be performed until receiving
the approval of the antimonopoly body.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The legislation has not provided any specific sanctions for closing
before clearance, except for the possibility of finding a transaction
invalid by a court decision upon a claim filed by the antimonopoly
authority (see question 8).
The Code on Administrative Offences provides administrative
liability for the violation of antimonopoly law within the range of 20
to 50 basic units. In the most serious cases the Criminal Code provides criminal liability, according to which the sanctions can involve
imprisonment of officials.
Nowadays government policy takes the direction of strengthening state antimonopoly regulation and control, which is connected
with entry into force of the Edict of the Strengthening of the Antimonopoly Policy. Such measures are mainly expressed in increased
responsibility for legal wrongs.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Belarusian legislation does not regulate foreign-to-foreign mergers
except for cases when transactions made by a foreign legal entity in
the territory of the Republic of Belarus may lead to the restriction of
competition as well as in cases described above. In this regard there
are no special sanctions.
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16 What is the level of detail required in the preparation of a filing?

The Belarusian legislator concretises all steps of filing with examples of statements, deadlines of consideration in the Instruction on
Receiving Antimonopoly Approval.
As a rule the following information is to be indicated on the
notification filed to the antimonopoly authority:
• economic and financial information aspects of the contemplated
transaction;
• information regarding types and amounts of goods (produced
or sold in Belarus and for export) in numbers and value (if
applicable);
• the form in which such information is to be provided is set by the
Instruction on Receiving Antimonopoly Approval;
• information on legal entities controlling property of other legal
entities (legal entities that can directly or indirectly determine
decisions of other legal entities or affect decision-making process
by way of possessing more than 20 per cent share of the statutory
fund of a legal entity); the form in which such information is to
be provided is set by the Instruction on Receiving Antimonopoly
Approval;
• information on the interested party and the target company,
including name, place of residence, postal address, banking
details, amount of statutory fund and balance sheet assets; and
• the purpose of the contemplated transaction.
17 What is the timetable for clearance and can it be speeded up?

There is no specific timetable in Belarusian legislation for clearance.
The waiting period within which the antimonopoly authority is to
issue a response is 30 days upon filing all the documents. De jure
there is no opportunity to speed up review process; de facto review
process may be shortened to two weeks.
18 What are the typical steps and different phases of the investigation?

According to the Belarusian legislation there are no clearly defined
phases of the investigation. The antimonopoly body has wide authority for market protection, for example officials of antimonopoly
authorities have access to all documents of state authorities and
commercial entities that may be necessary for them to perform their
functions according their purposes. For this purpose antimonopoly
authorities may address inquiries to the various state agencies.
Substantive assessment
19 What is the substantive test for clearance?

The definition and the procedure of the substantive test for clearance
are not established in the legislation of the Republic of Belarus.
20 Is there a special substantive test for joint ventures?

14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Subject to a preliminary coordination with the antimonopoly authority (see question 2) it may be possible to structure the transaction so
that the Belarusian entity’s shares are not acquired directly.
15 Are there any special merger control rules applicable to public
takeover bids?

The antimonopoly authorities of the Republic of Belarus regularly
monitor the market prior to the merger so as to be certain that the
effects of a potential or actual merger will not restrain the development of free trade, commerce and competition in the relevant market,
and that there will be free access to the relevant market after the
merger. The antimonopoly authorities also analyse the possibility
of creation or strengthening of a monopolistic or market-dominant
position of companies and the effects that result from it.

There are no special merger control rules applicable to public takeover bids in Belarusian legislation.
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21 What are the ‘theories of harm’ that the authorities will investigate?

Harm, which can be caused to economic relations, is expressed in the
abuse of market dominance, limitation of competition, unfair competition and standard contract provisions. The legislator provides
protection of basic economic principles: to ensure the necessary conditions for the establishment and effective functioning of commodity
markets, to promote fair competition and to protect the rights and
legitimate interests of consumers.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

During the procedure of merger clearance the antimonopoly authority may take into consideration any issue relevant to the contemplated
transaction under review. According to the Law on Antimonopoly
Activity, the antimonopoly authority may disregard threats to competition caused by the activity to be undertaken by a newly formed
legal entity in case of, first, such activity is necessary for the purposes
of fulfilling legislative acts within the boundaries of such acts and
restriction of competition is inevitable, and second, the positive effect
will greatly exceed the negative consequences on the relevant commodity market.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Economic efficiencies may be taken into account by the antimonopoly body for the purposes of analysing a transaction that interferes
with competition on a relevant commodity market, or a court can
take into account positive economic effects of the company’s activity
if they significantly exceed the negative consequences of such activity.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Powers and authorities connected with interfering with a transaction
of antimonopoly body are clearly defined in Belarusian legislation;
they are expressed in the following provisions:
• by way of judicial proceedings claiming the invalidity of transactions made without the approval of the antimonopoly authority and resulting in the emergence or strengthening of dominant
position or restriction of competition;
• prescribing to stop illegal activity and to eliminate harmful repercussions resulting from such activity; and
• issuing a decision on the forced reorganisation or liquidation of
a legal entity that has a dominant position on a relevant market.
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26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The legislation does not provide a clearly defined procedure of giving
divestment undertakings or any other remedy. The conditions and
timing are set by the antimonopoly authority.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There is no track record available regarding the antimonopoly
authority requiring remedies connected with foreign-to-foreign
mergers.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Belarusian legislation does not address the issue of arrangements
relating to a transaction. It is entirely at the discretion of the antimonopoly authority to cover related arrangements.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

It is not obligatory for the antimonopoly authority to engage customers and competitors in the review process. There is a right of social
control by specialised social organisations, unions of consumers and
other public associations to take measures against creating company
monopolies. The legislator sets detailed instructions, according to
which social control can be carried out (Resolution of the Ministry
of Economy of 17 April 2006 No. 60 ‘On Approval of Instruction
of Review of Applications about the Violation of the Antimonopoly
Legislation in Terms of Unfair Competition’).
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

As noted above, the draft Law on Antimonopoly Activity imposes
additional penalties for violations of antimonopoly legislation.

According to the Law of Antimonopoly Activity, the competition
authority is obliged to maintain the confidentiality of information,
which contains state secrets or other information protected under the
law, including commercial or professional secrets. This explains why,
in practice, very little publicity is given to the review process. General
principles for protection of information are set by the Civil Code, the
Law of the Republic of Belarus of 10 November 2008 No. 455-Z
‘On Information, Informatisation and Protection of Information’.
Liability for disclosure of commercial secrets or other secrets is set by
article 22.13 of the Code on Administrative Offences of the Republic
of Belarus as a fine within the range of four to 20 basic units. In most
serious cases the Criminal Code provides criminal liability, according
to which the sanction can involve imprisonment of officials.

25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

It is possible to remedy competition issues but only for the purpose
of restoring the balance on the market and exceptionally in accordance with legislation of Belarus. The antimonopoly authority may
in exceptional cases decide to reorganise or liquidate the legal entity
that has a dominant position and restricts competition and issue suggestions to legal entities regarding the development of commodity
markets and competition. But there are no established specific guidelines on giving divestment undertakings or behavioural remedies set
by law.

In accordance with the legislation of the Republic of Belarus the antitrust authorities of Belarus cooperate, collaborate and share experience and information with the antitrust authorities of other states.
Moreover the antitrust authorities of Belarus are the members of
some authoritative international antitrust organisations such as the
International Competition Network, the Interstate Council for Antitrust Policy of CIS, and the Organisation for Economic Co-operation
and Development. This membership and collaboration gives the antitrust authorities the opportunity to participate in international fora
and conferences concerning the antitrust policy in the world, to be
well informed about the latest changes and developments in the field
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of the antitrust and competition policy and to inform and share with
the international community information about activity in the field
of competition and antitrust in Belarus.
•
Judicial review
32 What are the opportunities for appeal or judicial review?

The possibility to apply for judicial protection is provided by the
Constitution of Belarus (article 60). Decisions of the antimonopoly
authority can be appealed within one year from the date of the decision, at first through a direct complaint to the antimonopoly body
(obligatory prejudicial procedure) and subsequently to the commercial court (in accordance with article 31 of the Law of the Republic of Belarus of 28 October 2008, No. 422-Z ‘On the Basics of
Administrative Procedures’). Judicial decision of the first instance
can also be appealed to the appellate instance and subsequently to
the cassation instance.
33 What is the usual time frame for appeal or judicial review?

An appeal can be proffered within one year from the date of decision,
the time of investigation is one month, but in practice the deadline
can be shorter. The court of first instance has to consider the claim
within one month. An appeal against the first instance court decision
should be filed with the appellate instance court within 15 days of the
date of the decision. The appellate instance has 15 days to decide on
the appeal. A cassation appeal is to be filed within one month from
the first instance court decision date and will be considered within
one month from the date the appeal was received by the cassation
instance.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

During 2012 the antimonopoly authorities’ activities were as follows:
• at the national level – issued 24 opinions on consent to the
creation of holding companies, business associations; 13 – to
reorganise businesses in the form of a merger; four – in the
reorganisation of legal entities with dominant position in the
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commodity markets into joint-stock companies; and 12 – to perform transactions involving the acquisition of shares (stakes) in
statutory funds of legal entities; and
at the local level – considered 116 projects of creating, restructuring of business entities and their associations. The antimonopoly
body considered 109 applications for approval of transactions
to acquire shares (stakes) in the statutory funds of economic
entities.

Belarusian governmental bodies do not publish any statistics relating
to foreign-to-foreign mergers.
35 What are the current enforcement concerns of the authorities?

On the whole, none of the authorities have expressed any strong
enforcement concerns in merger control matters. Particular attention by the antimonopoly authorities is paid to legal entities with a
dominant position in the Belarusian market and subjects of natural
monopolies. Such legal entities must provide to the antimonopoly
authority a report on key indicators of work twice a year, on the basis
of which the antimonopoly authority shall analyse the activity of
legal entity and current situation on the market in the merger sphere.
The antitrust authority has not officially identified any particular
sectors or issues as its current enforcement concerns in the field of
concentrations.
36 Are there current proposals to change the legislation?

The legislation of Belarus relating to merger control is in the process of reform. Today the Belarusian parliament is actively working
on a new edition of the Law ‘On Counteraction to Monopolistic
Activity and Competition Development’, which will eliminate the
shortcomings of the current legislation. There are also amendments
and changes are prepared to the Law ‘On Natural Monopolies’ of 16
December 2002 No. 162-Z. Nowadays the government takes active
measures for tightening liability in the sphere of merger control.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation consists of the Competition Act of 2013 (the
Competition Act), constituting book IV of the Code of Business and
Economic Law. The Competition Act is expected to enter into force
in the autumn of 2013, replacing the Competition Act of 2006. While
the Competition Act introduces a number of procedural reforms, it
does not change the substantive assessment of mergers in Belgium.
The reformed Belgian competition authority (the Authority) is
responsible for the enforcement of the Competition Act. The Authority is a single and independent administrative body and is composed
of a President, the Competition College (presided by the President),
the College of Competition Prosecutors (headed by the Competition
Prosecutor General) and a Management Committee. The College of
Competition Prosecutors conducts the investigations (both in merger
and conduct related cases) and presents its cases to the Competition
College, which has the decision-making power. Under the Competition Act of 2006, the Authority was composed of the Competition
Council, an administrative tribunal, and the Directorate General
Competition, a department within the Ministry of Economic Affairs.
The Competition Council was formally composed of the General
Assembly of the Competition Council, the College of Competition
Prosecutors and the Registry. The Competition Prosecutors and the
Directorate General Competition investigated cases, while the Competition Council had the decision-making power.
2

4

What kinds of mergers are caught?

The Competition Act applies to concentrations. The definition of
a concentration is similar to that under the EU Merger Regulation
(EUMR) and appears in the Competition Act. A concentration
occurs where:
• two previously independent undertakings merge;
• an undertaking or a person already controlling an undertaking
acquires control over the whole or part of another undertaking;
or
• two or more undertakings form a ‘full-function’ joint venture
(see question 3).

The Competition Act defines ‘control’ fairly broadly, so that the
acquisition of a minority shareholding can be caught in certain circumstances. As is the case under EU law, control means the possibility of exercising decisive influence on an undertaking, whether by
contract or otherwise. For example, in cases where outright legal
control is not acquired, rights attaching to use or ownership of assets,
shareholders’ agreements and board representation will be considered. In its Belgacom SA/Vodafone Belgium SA/Belgacom Mobile SA
decision of 30 October 2006, the Competition Council confirmed
that joint control may exist where minority shareholders have additional rights that allow them to veto decisions that are essential for
the strategic commercial behaviour of the joint venture.
5

What types of joint ventures are caught?

The merger control provisions of the Competition Act apply only to
‘full-function’ joint ventures, that is, those that perform ‘on a lasting
basis all the functions of an autonomous economic entity’. However,
to the extent that a full-function joint venture between undertakings
that remain independent could lead to coordination of the behaviour
of the parent companies, such coordination will be assessed under the
criteria set out in article IV.1 of the Competition Act (ie, the Belgian
equivalent to article 101 of the Treaty on the Functioning of the
European Union (TFEU)).
www.gettingthedealthrough.com

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Concentrations must be notified if the parties have an aggregate Belgian turnover exceeding €100 million and at least two of the parties have an individual Belgian turnover of at least €40 million. The
Belgian rules for the calculation of turnover of credit institutions
and other financial institutions are the same as the EUMR rules (see
article IV.8 of the Competition Act).
The case law of the Competition Council is uncertain as to the
relevant criteria for the geographical allocation of turnover. Some
early decisions suggested that the relevant criteria are either the place
of performance of the contract for the provision of services or, in the
case of sale, the place where the product is sold. In other decisions,
the Competition Council has taken the approach adopted by the
European Commission that traditionally considers the location of
turnover to be determined by the location of the customer at the
time of the transaction.
The Competition Act does not apply to concentrations falling
under the EUMR (with exceptions, provided for in the EUMR, as
set out in the EU chapter).
6

3

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory for concentrations that meet the turnover thresholds. Concentrations must be notified to the Competition Prosecutor
General prior to completion of the transaction. There are no exceptions to this rule.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers must be notified in Belgium where
the turnover thresholds are met (see question 5), regardless of the
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location or nationality of the parties. Many foreign-to-foreign mergers may therefore trigger an obligation to file where the parties have
sales in Belgium, even if they have no Belgian-based assets.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

In cases involving substantial foreign acquisitions, there is a requirement to provide certain kinds of information to the government.
There are special rules on foreign investment applicable to certain
sectors, including banking, insurance and media. Also, the works
council or employees’ organisation of a Belgian company must be
informed in advance of certain structural or other changes which
will affect the company, including mergers and takeovers. In specific
circumstances, consultation with the works council or union representatives concerning employment prospects and the organisation of
work is mandatory.
Public undertakings and undertakings to which the public
authorities have granted exclusive or specific rights are subject to the
same rules as private undertakings insofar as this does not undermine
their assigned role.
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compromised the survival of the bank. In 2011, the Federal Participation and Investment Company again applied for and obtained a
derogation from the suspension obligation in relation to its acquisition of Dexia Bank Belgium, after the Dexia Group got into financial
difficulties.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

If a transaction is properly notified but implemented before clearance has been obtained (gun jumping), the Competition College
may impose fines not exceeding 10 per cent of total turnover, and
in addition periodic penalty payments not exceeding 5 per cent of
the average daily turnover in the preceding financial year per day.
These sanctions can be imposed even if the concentration is ultimately cleared. Under the Competition Act, Belgian turnover is the
total turnover during the previous financial year attributable to the
Belgian national market and exports from Belgium.
In 2003 the Competition Council imposed a €1,000 fine for
breach of the suspension obligation under the Competition Act of
1991, but this decision was overturned by the Brussels Court of
Appeal.

Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

A concentration must be notified prior to its implementation. Draft
agreements may be notified provided the parties explicitly declare
that they aim to conclude a final agreement that does not differ from
the draft agreement on any of the points relevant for a competition law assessment. The basic outline of the concentration, as well
as related restrictions (such as a non-compete covenant) should be
contained in the draft agreement. If this is not the case or if the Competition College finds that the final agreement differs substantially
from the notified draft on competition law issues, it may reject the
first notification, in which case a second notification may be required
once the final agreement has been signed. This would result in delay
for the review, and duplication of time, effort and costs.
Where the Competition College finds that the merging parties
have failed to notify a concentration prior to its implementation, it
may impose fines up to 1 per cent of the total turnover in the preceding financial year.
10 Who is responsible for filing and are filing fees required?

The notification must be made jointly by the parties if the merger
creates a new undertaking, and by the parties or acquirers jointly in
the case of acquisition of joint control. In the case of acquisition of
sole control, the acquirer alone must notify.
No filing fees are required.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

As is the case under the EUMR, concentrations may not be implemented before clearance by the Competition College.
This suspension obligation does not prevent the implementation
of a public bid or of a series of transactions in securities, provided
that the concentration is notified without delay and the acquirer does
not exercise the voting rights attached to the securities in question or
does so only to maintain the full value of its investments, and on the
basis of a derogation granted by the President.
At the request of the parties, the President can grant an exemption of the suspension obligation. This happened for the first time
in 2008 when the Belgian state, through the Federal Participation
and Investment Company, acquired a stake in Fortis and requested a
derogation from the suspension obligation to implement a transaction aimed at rescuing a failing bank where further delay would have
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13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The sanctions for gun jumping, outlined in question 12, equally
apply in case of a foreign-to-foreign transaction.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Foreign-to-foreign mergers cannot be closed outside Belgium without breaching the suspension obligation, unless the President grants
a derogation (see question 11 in relation to public takeover bids).
15 Are there any special merger control rules applicable to public
takeover bids?

No, except that in this case the duty to notify rests with the bidder
only and the suspension obligation is somewhat different (see question 11).
16 What is the level of detail required in the preparation of a filing?

The filing requirement is onerous. A considerable amount of detailed
information must be provided, including information concerning the
parties, the relevant market or markets, details of the transaction and
the personal and financial links of the parties with other companies.
The information must be provided in accordance with form CONC
C/C. Derogations as to the amount of information to be provided
may be obtained, although these are not binding on the Competition
College. The form must be completed in a Belgian official language
(French or Dutch), depending on where the parties have their principal seat of business. Where the merger agreement is signed between
non-Belgian entities, the parties are free to choose the language of
the filing (in practice, French or Dutch). Supporting documents must
be submitted in their original language. Where this is not a Belgian
official language or English, a translation in the language of the proceedings may be requested. Notifying parties should indicate in their
notification which information constitutes business secrets in order
for such information to be treated as strictly confidential.
Filling in the form and assembling the supporting documents
can take up to a month, depending on the complexity of the issues
involved and the availability of the information required. Certain
mergers that are unproblematic from a competition law perspective
can be notified under the simplified procedure (see question 17).
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Under this procedure, the information provision burden is slightly
reduced, although significant amounts of information must still be
provided.
17 What is the timetable for clearance and can it be speeded up?

Upon notification, the Competition Prosecutor General starts the
investigation and appoints one of the prosecutors who will be in
charge of coordinating the investigation and will submit a draft decision to the President, who will appoint the Competition College. The
Competition College must take a decision no later than 40 working
days after notification (first-phase decision), failing which the transaction is deemed to be cleared. The Competition College may decide
to initiate second-phase proceedings if the concentration raises serious doubts as to its effect on competition. A further 60 working days’
investigation is then carried out, at the end of which the Competition
College must reach its final decision (second-phase decision). There
is no possibility of speeding up this process but the time limits may
be prolonged at the request of the parties. If the parties offer commitments, the first phase will be increased by 15 working days and
the second phase by 20 working days.
Where the conditions for the application of the simplified procedure are met and the concentration does not raise any competition
concerns, the Competition Prosecutor General will confirm this in
a written decision to the notifying parties within 15 working days.
This decision has the legal value of a Competition College clearance
decision.
18 What are the typical steps and different phases of the investigation?

The prosecutor appointed by the Prosecutor General can request
additional information from the parties. If the prosecutor considers
that the transaction is likely to lead to a significant impediment to
effective competition, a Statement of Objections is sent to the parties
at least five working days before the submission of the draft decision
to the President. The parties can submit commitments during this
period and the prosecutor will consider the commitments in the draft
decision. Under the normal procedure, a formal hearing before the
Competition College is held, usually towards the end of the investigation period. The competition prosecutors normally conduct their
investigation by consulting online databases and contacting suppliers, customers and competitors. Exceptionally, on-site inspections
may be carried out in complex or sensitive cases.
Substantive assessment
19 What is the substantive test for clearance?

The Competition Act aligned the Belgian rules on merger control
with the EUMR by providing that concentrations that do not ‘significantly impede effective competition’ in the Belgian market or in
a substantial part of it, in particular as a result of the creation or
strengthening of a dominant position, must be cleared, while concentrations that would significantly impede effective competition must
be blocked (the SIEC test).
In its assessment, the Competition College must take into account
factors such as the effectiveness of actual or potential competition
(whether at a national or international level) as well as barriers to
entry, the bargaining power of customers and suppliers, the maturity
of the market, the economic and technical level of the market and
alternative sources of supply.
The Competition College must clear concentrations where the
parties’ Belgian market share does not exceed 25 per cent.
20 Is there a special substantive test for joint ventures?

The Competition Act does not provide for a special substantive test
for the joint ventures it governs (ie, full-function joint ventures).
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However, to the extent that full-function joint ventures between
undertakings that remain independent could lead to coordination
of the behaviour of the parent companies, such coordination will
be assessed under the criteria set out in article IV.1 of the Competition Act, which is the Belgian equivalent to article 101 TFEU (see
question 3).
21 What are the ‘theories of harm’ that the authorities will investigate?

Under the SIEC test, the Belgian competition authority can examine
the various types of harm that result from a merger (single dominance, unilateral effects, coordinated effects, conglomerate effects
and vertical foreclosure). So far, its focus has been mainly on single
dominance based primarily on a market share analysis. However,
it can be expected that the Authority will increasingly take an economic approach based on the effects of the merger on competition,
and looking beyond market shares. For example, it recognises that
market shares do not correctly reflect the dynamic process of a bidding market, that the key issue is the actual effect of the merger on
competitive constraints, and that high market shares alone are not
sufficient to justify prohibiting a merger.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

In principle, concentrations should only be assessed on the basis of
competition criteria. The powers of the Council of Ministers to clear
a transaction blocked by the Competition Council on the basis of
‘general interest’ considerations, have been abolished under the New
Competition Act of 2013.
23 To what extent does the authority take into account economic
efficiencies in the review process?

See question 19.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Where it blocks a transaction, it may order divestment as well as
the cessation of joint control or any other appropriate measure. The
territorial scope of such orders, however, remains uncertain. Alternatively, the Competition College may clear a transaction subject to
conditions, as explained above.
The Competition Council did not block any mergers under the
Competition Act of 2006. However, it blocked eight mergers under
the Competition Act of 1991.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. The Competition College may make a clearance decision subject to structural or behavioural conditions, such as divestiture of
assets or an undertaking not to open new outlets in Belgium for a
given period of time. The parties can address competition concerns
by modifying the terms of the transaction, including by giving divestment undertakings, in the course of both first-phase and secondphase proceedings. In 2008, the Competition Council for the first
time imposed a structural remedy when it cleared the acquisition of
sole control of Scarlet by Belgacom after a second-phase investigation subject to the condition that Scarlet’s network infrastructure
be divested to a competitor. In December 2011, following an indepth investigation, the Competition Council conditionally cleared
the acquisition of Wireless Technologies, the company operating
The Phone House (TPH), by Belgacom, after the incumbent telecoms provider offered to divest a number of TPH points of sale and
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Update and trends
The new Competition Act is expected to enter into force during the
autumn of 2013. The new Act will bring about considerable changes
to the institutional structure of the Belgian Competition Authority. The
Authority will become a single and independent administrative body,
composed of a President, the Competition College (presided by the
President), the College of Competition Prosecutors (headed by the
Competition Prosecutor General) and a Management Committee.
Although the new Competition Act will not change the substantive
assessment of mergers in Belgium, it has an impact on a number of
procedural aspects of the merger review process.
In 2012, 16 concentrations were notified to the College of
Competition Prosecutors (compared with 20 in 2011 and 19 in 2010).
During the first five months of 2013, six new concentrations were
notified. Only four notifications in 2012 were not reviewed under the
simplified procedure: the acquisition by Rexel of La Grange Beheer
and Immo LG SPRL (unconditional Phase I clearance); the acquisition
by Swissport Handling of Flightcare SL and Flightcare Belgium
(conditional Phase I clearance); the acquisition by Friesland Campina
of Irish Dairy Board (unconditional Phase I clearance) and the merger
between Mechelse Veilingen and Coöbra (unconditional Phase I
clearance). The review of the acquisition of IRIS Group by Canon
Europe was referred by the College of Competition Prosecutors to the
European Commission, which cleared the transaction unconditionally
on 18 February 2013. Two other decisions concerning the acquisition
of the Phone House by Belgacom were adopted (see below).
Swissport Handling/Flightcare SL and Flightcare Belgium
On 31 August 2012, the Competition Council conditionally cleared
the acquisition of Flightcare by Swissport Handling after a Phase
I investigation. Flightcare and Swissport Handling are suppliers of
ground handling services (airside and landside) to airlines. In Belgium
the supply of landside services is unrestricted, but the number of
suppliers of airside services at Brussels Airport is limited to two.
Flightcare is one of the two licensed providers. Swissport Handling
recently won the other licence (the tender is currently being contested
in the courts by the previous licence-holder, Aviapartner, which,
pending the court procedure, continues to hold the second licence).
Both Flightcare and Swissport Handling offer landside services in
Brussels Airport.
In its market assessment, the Council found that there was an
overlap between the two companies on the landside market but that
one of their competitors, Aviapartner, would remain the market leader.
However, the Council was concerned that the acquisition of Flightcare
by Swissport would give the merged entity the ability and the incentive
to bundle its landside services with its airside services. To remedy
this situation, Swissport Handling committed not to acquire more than
one of the licences provided by the government for airside services.
Swissport Handling also agreed not to make the supply of airside
services to an airline conditional on its procuring landside services
from Swissport, and to refrain from offering rebates with the same

committed to certain behavioural commitments. On 31 August
2012, the Competition Council imposed behavioural remedies when
it cleared the acquisition of Flightcare by Swissport Handling after a
Phase I investigation. Swissport Handling committed not to acquire
more than one of the licences provided by the Belgian government
for airside services and also agreed not to make the supply of airside
services to an airline conditional on its procuring landside services,
as well as to refrain from offering rebates with the same ‘bundling’
effect (see ‘Update and trends’ below).
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The Competition Act does not provide for explicit conditions and
time schedules applicable to a divestment or other remedy beyond
the requirements already mentioned.
It should be noted that behavioural commitments can be
reviewed after a certain period if:
• they are no longer necessary to achieve the initial objective (ie, to
remedy competition issues);
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‘bundling’ effect. The Council accepted that this commitment would
apply only for a limited duration, unless the second ground handling
service provider holding a licence for the airside market is also
vertically integrated and becomes subject to the same commitment
(in which case the commitment is not likely to remain in force as
WFS’s acquisition of Aviapartner, which is currently the other holder
of an airside licence, was cleared unconditionally by the European
Commission on 30 November 2012). In addition, this commitment
will cease to apply if the Belgian government decides that more than
two ground handling service providers can be active on the airside
market at Brussels Airport (which may occur on the basis of the
new Groundhandling Directive that is currently before the European
Parliament).
Belgacom/Wireless Technologies
On 23 December 2011, the Competition Council cleared the
acquisition of The Phone House (TPH) by Belgacom, subject to
commitments (see Getting the Deal Through – Mergers & Acquisitions
2013). The commitments consisted of the divestiture of over 50
TPH points of sale as well as a number of behavioural commitments,
among others the transformation of one Belgacom point of sale into a
TPH point of sale. Shortly after the transaction was closed, Belgacom
announced to the Council that one of the TPH points of sale listed for
divestiture had been closed down by Wireless Technologies, the seller.
To compensate for this, Belgacom proposed to divest two other outlets
which had not previously been ear-marked for divestiture. However
one of these newly proposed points of sale was within a 3 kilometre
radius of the outlet Belgacom had committed to transform into a TPH
point of sale. This meant that by transforming the outlet, Belgacom
would contravene another commitment not to open any TPH outlets
within a 3 kilometre radius of divested points of sale. Belgacom
requested the removal of the obligation to transform the Belgacom
point of sale, which would remove the obstacle to the divestiture
of the two alternative points of sale. The Competition Prosecutor
objected to the alternative commitments offered by Belgacom, and
requested the Council to declare Belgacom’s acquisition of TPH nonpermissible since Belgacom had not complied with the commitments
and provided in the relevant catchment area a point of sale that was
less commercially attractive than the original one. The Council, in
a decision of 31 January 2012, rejected the Prosecutor’s request
and granted Belgacom’s request to modify the commitments. The
Council considered that the alternative points of sale offered by
Belgacom were more attractive from a commercial point of view than
the point of sale originally listed for divestment and that it would be
disproportionate to block the transaction for the reasons given by the
Prosecutor.
In a separate decision in the same case, the Council on 5 April
2012 imposed a fine of €75,000 on Belgacom for having submitted
incorrect or incomplete information in the course of the notification of
the acquisition of TPH.

•
•

t hey are no longer proportionate to the initial objective; or
experience shows that they are not (or no longer) relevant to
achieving the initial objective.

In March 2010, the Court of Appeal held that the Competition
Council’s 2008 decision to maintain for an additional period of three
years the conditions imposed in 1997 on Kinepolis, which it had
previously lifted, was not sufficiently reasoned as to the assessment of
the market situation and as to the reason why the conditions would
be lifted automatically after the three-year period. The Court of
Appeal therefore substituted its analysis for that of the Competition
Council and ruled that Kinepolis would have to re-submit a request
to lift the conditions after the expiration of the three-year period.
In its decision of 31 August 2012, the Competition Council
accepted that the commitment offered by Swissport Handling (see
question 25 above) not to make the supply of airside services to an
airline conditional on its procuring landside services, and to refrain
from offering rebates with the same ‘bundling’ effect, would apply
only for a limited duration, unless the second ground handling service provider holding a licence for the airside market is also vertically
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integrated and becomes subject to the same commitment. In addition, the commitment will cease to apply if the Belgian government
decides that more than two ground handling service providers can
be active on the airside market at Brussels Airport (which may occur
on the basis of the new Groundhandling Directive that is currently
before the European Parliament).
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

The Competition Council has not imposed any remedies in a foreignto-foreign merger case.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Even though the Competition Act does not provide any explicit reference to ancillary restrictions, its approach to ancillary restraints
should be the same as under the EUMR. Therefore, competition
restrictions (such as non-compete clauses) agreed in connection with
a concentration will be covered by the clearance decision provided
they are directly related and necessary to the implementation of the
concentration. However, they are not expressly covered in the decision, so the risk of incorrectly categorising them as ancillary lies with
the parties. Where they are not covered by the decision they remain
subject to the usual competition rules on restrictive agreements.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Any individual or legal entity showing ‘sufficient interest’ can intervene during the investigation. The Competition Act allows the
authorities to consult any person they deem appropriate for the purpose of their investigation, and contacts with third parties, including
competitors and customers, are routinely made. Interested third parties can also be heard. Finally, the Supreme Court confirmed in 2008
that, when answering a preliminary question, interested third parties
can be authorised by the Competition Council (and by analogy now,
by the Competition College) to inspect and make copies of certain
non-confidential documents in the investigation file, provided that
these documents are strictly necessary to enable the interested third
parties to effectively intervene and raise any competition concerns.
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30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Extracts of notifications (including the names of the parties) and
decisions of the Competition College are published in the Official
Gazette and on the website of the Authority. Previously, decisions
were also published in the Competition Council’s annual report and
in its quarterly overview of case law (these publications are, however,
no longer up to date).
The competition prosecutors and the members of the Competition College may not use or divulge documents or information
supplied in the notification for purposes other than those of the investigation. However, members of the Belgian competition authority are
freed from this duty of confidentiality when they give testimony in
court. Responsibility for clearly identifying and marking confidential
information as such lies with the party seeking protection.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Belgian competition authority is a member of the European
Competition Network (ECN), the European Competition Authorities Network (ECA) and the the International Competition Network
(ICN).
The Competition Act allows the President, the Competition Prosecutor General and the members of the personnel of the Authority to
exchange confidential information with the European Commission
and the competition authorities of the other member states and use
in evidence information received from them.
The President represents Belgium in European and international
competition organisations and participates in meetings of European
and international institutions.
Judicial review
32 What are the opportunities for appeal or judicial review?

All decisions taken by the Competition College in the field of merger
control, including decisions of the Competition Prosecutor General
under the simplified procedure and investigative measures taken
by the College of Competition Prosecutors, can be appealed to the
Brussels Court of Appeal (which has found against the Competition
Council in the past). Interested third parties can appeal decisions if
they have previously requested to intervene during the proceedings
before the Competition College regarding these decisions.

Our international antitrust, competition and trade practice
With more than 50 partners and 260 specialists based in Asia, Europe and the US we
are able to support clients wherever and whenever they need us. We act regularly as
lead global counsel in large scale multijurisdictional transactions. In those jurisdictions
where we do not have offices, we have established strong relationships with recognised
local law firms to provide clients with a seamless worldwide service.

freshfields.com
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The Competition Act provides that the Court of Appeal does not
have full jurisdiction when reviewing merger decisions and can only
annul or uphold the decisions.
A judgment by the Court of Appeal can itself be reviewed on
points of law and procedure only by the Supreme Court. The President represents the Authority in appeal procedures before the Court
of Appeal and the Supreme Court.
Decisions of the competition prosecutors on the confidentiality
of submitted information can be appealed to the President within
three working days following the notification of the decision.
33 What is the usual time frame for appeal or judicial review?

Final decisions of the Competition College in the field of merger
control may be appealed to the Brussels Court of Appeal within 30
days of notification of the decision to the parties. Third parties may
also appeal the decision within 30 days of publication in the Belgian
Official Gazette. Investigative measures taken by the College of Competition Prosecutors may be appealed within 30 days of notification
of the Statement of Objections to the parties.
In general, the Court of Appeal processes appeals brought against
Competition College decisions in merger control cases quickly (one
year or even less).
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Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

There is no specific severity or leniency in the Competition College’s
enforcement policy as regards foreign-to-foreign mergers.
35 What are the current enforcement concerns of the authorities?

Mergers and acquisitions in the energy, telecommunications and
financial sectors may attract the particular attention of the competition authorities.
36 Are there current proposals to change the legislation?

The new Competition Act is expected to enter into force in the
autumn of 2013. No other proposals to change the legislation are
currently pending.
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Bolivia
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Merger control is imposed on specific regulated sectors and industries in Bolivia. As a result, certain regulations that pertain to mergers
and joint ventures can be found in the Electricity Law, the Telecommunications Law, the Hydrocarbons Law, the Banks and Financial
Institutions Law, the Securities Law and the Insurance Law. These
specific regulations are administered and enforced by the supervisory and control authorities for each sector. As a result, any merger
within the electricity industry in Bolivia, for example, will have to
be notified and sometimes approved by the Supervisory and Control
Authority for Electricity, and to the extent the operator subject to the
merger has instruments issued and traded in public markets, then it
must also inform the Supervisory Authority of the Financial System.
In addition, mergers of Bolivian corporations are regulated by
the Bolivian Commercial Code, which requires that the companies
involved in the merger give notice to their creditors and shareholders
regarding the proposed merger, and such creditors and shareholders
may object through a judicial procedure before a civil judge.
2

What kinds of mergers are caught?

Only regulated sectors, industries and activities are caught within
the merger control policies. Regulated sectors that contain certain
merger control policies are:
• oil, gas and other fossil fuel distributors and transporters;
• electricity generation, transmission and distribution;
• telecommunications providers that provide services in Bolivia;
and
• banks and other financial institutions, including loans and savings cooperatives or associations and foreign exchange houses.
Companies that have outstanding instruments issued in public securities markets must inform the markets and the Supervisory Authority
of the Financial System of any relevant change regarding the company, including mergers and joint ventures.
3

4

What types of joint ventures are caught?

Joint ventures that do not result in the merger or change of ownership of the relevant regulated company are not caught within the
scrutiny of merger control. However, joint ventures that involve regulated companies are subject to some review and could be opposed
by the relevant regulator to the extent the joint ventures could be
questioned as contrary to antitrust or competition policies.
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Is there a definition of ‘control’ and are minority and other interests
less than control caught?

To trigger regulatory intervention, mergers must typically involve
the change of effective control over the relevant regulated company.
‘Control’ is defined in laws, such as the Electricity Law, as the ability
of a company to control others through its direct or indirect participation in more than 50 per cent of the capital stock or voting rights
or in the control of the direction of subsidiaries or affiliates.
Certain sectors such as banking and insurance, however, have
additional considerations above and beyond a mere change in control to exercise regulatory scrutiny in a change of ownership, such as
the provision of adequate guarantees that the services will continue
to be provided pursuant to industry standards.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

There are no general thresholds in terms of economic importance
that would determine whether a merger is subject to regulatory
scrutiny or not. As discussed above, the mergers that will be subject
to regulatory scrutiny and, in certain cases, prior authorisation, are
dependent on sector specific regulations. We can make reference to
thresholds within the electricity sector whereby a merger or acquisition that would grant an electricity generation company a market
share of more than 36 per cent would be restricted. Other regulated
sectors do not have the same clearly defined jurisdictional thresholds.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Within regulated industries, not only is filing mandatory but prior
written authorisation is also required from the relevant regulatory
authority before the merger.
If companies are not regulated industries but have issued instruments before the regulated securities market, then filing is mandatory
before the Supervisory Authority of the Financial System and the
Bolivian securities market.
The merger of Bolivian companies, in addition to any industryspecific regulatory requirements, must be filed before the Registrar
of Commerce.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Typically, the Bolivian authorities are strict regarding mergers, joint
ventures or the change of ownership of companies in regulated companies or markets at a national level. They are generally less concerned about changes of ownership or joint ventures made among
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parent companies or ultimate shareholders that are located and operate outside of Bolivia. Nonetheless, the test to determine whether a
foreign-to-foreign merger is caught by the regulatory scrutiny will
depend on the relevant industry sector and the activity involved.
Also, in regulated sectors, a local effects test may be applied by the
regulator to determine whether the resulting company’s local presence will create a dominant market player or a prohibited vertical
integration.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There is a constitutional prohibition on foreigners owning real estate
property within 50 kilometres of Bolivia’s international borders.
Aside from that prohibition, there are limitations in relation to private ownership (foreign or national) in Bolivia’s natural resources,
particularly hydrocarbons and mining, as a result of which foreign
entities must necessarily enter into agreements with the state-owned
hydrocarbons or mining companies so as to participate in the relevant industry.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Before implementing any merger process, a regulated company must
obtain regulatory authorisation. Failure to adequately file or obtain
regulatory authorisation will typically result in the initiation of a
regulatory procedure for the revocation of the licence or concession
under which the regulated activity is carried out.
Non-regulated companies that are registered before the Bolivian
securities market must file a notice of a relevant change with the
securities regulator in the event the acquisition involved a substantial
change in the control of the company within 24 hours of closing.
The merger of Bolivian companies must be filed before the Registry of Commerce and notified to creditors 30 days before closing.
Failure to follow the notice procedure will result in the merger not
being approved or registered before the Bolivian Registry of Commerce until the process is completed.
10 Who is responsible for filing and are filing fees required?

The Bolivian-regulated company is required to file and there are typically no filing fees.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The merger of a regulated company must be suspended prior to clearance from the relevant regulatory authority.
The merger of Bolivian companies entails a 30-day waiting
period once all the required information has been filed before the
Registry of Commerce and notified to the creditors and shareholders
of the companies.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Within regulated sectors, the failure to file and obtain the requisite authorisation may entail the intervention of the regulator in the
operation of the regulated company, the revocation of the relevant
licence or concession and the initiation of a bidding procedure to
grant the concession or licence to a different company along with
all the assets of the outgoing company. In practice, there has never
been an instance where an authority has sanctioned a company for
a merger or acquisition that was contrary to the relevant legislation.
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Pursuant to law, the merger of Bolivian companies will not be
effective until after the filing and waiting periods have been duly
complied with.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

In general there are no filing requirements for foreign-to-foreign
mergers. However, in certain regulated industries such foreign-toforeign mergers may have a local impact and require prior written
authorisation from the regulator. The sanction for failing to obtain
the requisite prior authorisation may result in revocation of the relevant licence and as a result the inability of the regulated company
to continue to do business in Bolivia.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

As described above, there is a lesser degree of scrutiny on the part
of the regulators for foreign-to-foreign mergers. As a result ‘holdseparate’ arrangements, whereby the local companies remain as
separate institutions, may work in certain circumstances and certain
industries. However, they will not work to the extent the relevant
regulatory prohibition or limitation extends to effective control or
indirect ownership situations.
15 Are there any special merger control rules applicable to public
takeover bids?

At present, there are no special merger control rules for public takeover bids.
16 What is the level of detail required in the preparation of a filing?

The preparation of a filing for a regulated company will be different
depending on the regulatory agency involved. For most regulated
public services, filing involves describing the transactions of the
involved parties and to a certain extent the ability of the regulated
company to continue to provide the public service.
Financial entities and banks have more stringent and detailed
filing requirements when requesting authorisation for a merger and
may involve greater scrutiny by the Supervisory Authority of the
Financial System.
The basic filing in the merger of Bolivian companies involves
the preparation of a series of corporate documentation, the list of
dissenting shareholders or creditors of each company as well as a
special merger balance that describes the assets and liabilities of the
companies to be merged. This information, to be presented before
the Registry of Commerce, will be published but will not typically
be questioned or objected to unless there is opposition to the merger.
17 What is the timetable for clearance and can it be speeded up?

The filing and approval procedure will vary depending on the regulatory body for regulated companies and may take up to a month to
be completed. This process may be sped up substantially in the event
that there is significant public interest in the project.
18 What are the typical steps and different phases of the investigation?

This will vary depending on the regulated company in question, but
typically the regulatory agency will rely on the documentation and
information provided by the regulated entity.
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Substantive assessment
19 What is the substantive test for clearance?

Update and trends

With regard to regulated companies, the main concern is that the
resulting entity will have the technical and financial capacity to provide the regulated services.
The change in the regulators, from the now-extinct superintendencies to the supervision and advisory authorities, has affected the
regulatory oversight and approach followed by the new regulator. It
would seem that the new regulator will be more strict in the review
of any transaction including mergers and acquisitions.
In addition, in certain sectors a test will be conducted to identify
whether the resulting entity will have such market dominance so as to
infringe regulatory prohibitions regarding vertical integration, market share or the danger of anti-competitive or predatory practices.

There currently exists a project for the approval of a more
comprehensive antitrust competition legislation. Pursuant to this
projected legislation the regulatory oversight will be much broader
and mergers and acquisitions that are currently not subject to
regulatory filing or authorisation might be caught. We understand
that the projected legislation is still mainy in draft form and there
is still no certainty as to when a final version of the proposed
legislation will be formally presented before the Bolivian Assembly
for consideration and approval.

26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

See question 25.
20 Is there a special substantive test for joint ventures?

Joint ventures may be subject to scrutiny in certain regulated industries to determine if they will result in anti-competitive or predatory
practices.

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

21 What are the ‘theories of harm’ that the authorities will investigate?

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

At present, there is very little regulatory development and the ground
has been largely untested before the Bolivian Supreme Court, and as
a result there is no substantive case law to determine which theories
of harm would be acceptable.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

As described briefly above, certain regulated sectors have substantial
requirements regarding industry policy. For example, electricity generating companies may not be related to hydrocarbon transporting
companies that operate within Bolivia. Furthermore, such electricity
companies may not be vertically integrated, and as a result there is
a prohibition on generation companies participating in electricity
transportation or distribution companies.
Although no cases have yet been reviewed by the newly formed
regulators, it would seem from the direct involvement of the relevant
ministries in the newly formed regulators that public interest issues
may become more relevant and many proposed transactions will be
considered in a political light by the new supervision and control
authorities.
23 To what extent does the authority take into account economic
efficiencies in the review process?

As described above, there are very few guidelines in this regard, and
as a result it is unlikely that economic efficiency arguments will be
taken into account.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Within regulated sectors, the regulatory authority may prohibit a
transaction if it deems that the transaction will violate the regulatory
framework or jeopardise the normal provision of the service.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The divestments would have to occur before the closing of the transaction, otherwise regulatory authorisation will be withheld.
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There is virtually no experience in this regard.

There is virtually no experience in this regard.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Customers and competitors are not involved in the review process. Complainants may, however, initiate administrative proceedings against the application of a decision of the regulatory agency
that approves a merger or joint venture that the complainant feels
infringes the regulatory framework.
In the merger of Bolivian companies, any creditor may oppose
the merger under the pretext that there are insufficient guarantees
that the new company will be able to honour its obligations. A civil
court judge will then intervene and decide if sufficient guarantees
are in place.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

All regulatory decisions must be published by the regulatory agency
and notified to direct competitors and operators within the regulated
system. Confidential information should not typically be disclosed to
the regulatory agencies as such information will become public once
it forms part of the review process.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

There is no experience regarding the relationship with antitrust
authorities in other jurisdictions or formal agreements between
authorities.
Judicial review
32 What are the opportunities for appeal or judicial review?

The resolution of the regulatory agency may be resubmitted for
consideration before the same authority; if the authority maintains
its decision the resolution may be appealed before a higher-ranking
administrative institution. If the appeal is unsuccessful the claimant
may appeal before the Bolivian Supreme Court, which will determine
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in a final and binding resolution the validity of the administrative
resolution.
33 What is the usual time frame for appeal or judicial review?

The appeal is typically resolved within three or four months of being
raised. The request for judicial review before the Supreme Court
may take between one to two years, unless there is substantial public
interest in the result.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Most related sectors have been lenient with foreign-to-foreign mergers. Two exceptions to this rule are financial institutions, where there
is a great deal of scrutiny of the ultimate parent, and hydrocarbons,
where additional disclosure has been requested.

Guevara & Gutierrez SC – Servicios Legales
35 What are the current enforcement concerns of the authorities?

The focus of the regulatory agencies is currently changing from an
interest in maintaining a competitive growing sector and avoiding
market dominance to a focus on the consumers and a raised interest
in expanding services in rural communities.
36 Are there current proposals to change the legislation?

The entire regulatory framework is currently under scrutiny and will
most likely be substantially revised, if not modified completely. This
comes as a result of the approval of the new Bolivian constitution
that sets forth new obligations and contractual obligations for companies involved in many sectors in the Bolivian economy. In addition,
there is proposed legislation to protect consumers that may affect the
general control of mergers and acquisitions as a whole.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

In Bosnia and Herzegovina, merger control, as well as other aspects
of competition law, is substantially governed by the Competition Act
of Bosnia and Herzegovina (the Act). The Act became effective as of
27 July 2005. It was enacted at the state level and applies throughout
the entire territory of Bosnia and Herzegovina, that is, in both entities (the Federation of Bosnia and Herzegovina and the Republic of
Srpska) and in the Brčko District. The Act was amended twice, in
2007 and 2009.
In addition to the Act, numerous regulations were adopted by
the Bosnia and Herzegovina Competition Council (the Council), the
authority responsible for enforcement of the Act and for monitoring
competition in the market. These regulations set out the procedural
framework and define the standards for application of the Act. The
most relevant regulations for merger control are the Regulation on
the Notification of Concentrations and the Criteria for the Assessment of Concentrations, and the Regulation on the Definition of
Relevant Markets.
The competition legislation of Bosnia and Herzegovina is generally in line with the rules and principles of the EU competition law
regime. Moreover, in practice, the Council often uses the EU competition law standards as a guide to deciding the cases brought before it.
The Council is an independent authority established by the Act.
It has exclusive competence to decide on the existence of activities
prohibited by competition law in the market of Bosnia and Herzegovina. The Council has six members. Three members are appointed
by the Council of Ministers of Bosnia and Herzegovina, with one
representative from each of the constituent nations. Two members
are appointed by the government of the Federation of Bosnia and
Herzegovina, and one member is appointed by the government of
the Republic of Srpska. The mandate of all members of the Council
lasts for six years with an option to be extended for an additional
six years. A new president of the Council is appointed every year.
The Council submits its annual reports to the Council of Ministers
of Bosnia and Herzegovina.
More information about the Council and its activities can be
found at www.bihkonk.gov.ba.
2

What kinds of mergers are caught?

The Act defines a concentration as:
• a merger by absorption or a merger by the formation of a new
entity;
• the acquisition of control or a controlling interest by one or more
undertakings over another undertaking or a part thereof, or a
group of undertakings or a part thereof through the acquisition
of a majority shareholding, or the acquisition of a majority of
voting rights, or in any other way under the company laws of
Bosnia and Herzegovina; or
• the creation of a full-function joint venture.
www.gettingthedealthrough.com

Any concentration that results in a significant restriction of competition in the market of Bosnia and Herzegovina may be prohibited,
especially if such concentration results in the creation or strengthening of a dominant position in the market.
3

What types of joint ventures are caught?

Joint ventures performing on a lasting basis all the functions of an
autonomous economic entity (full-function joint ventures) are caught
by the Act.
Joint ventures that aim at coordinating the market behaviour
of two or more undertakings, whereby each of them maintains its
legal and economic autonomy, are not subject to the merger control regime, but may be covered by the provisions on restrictive
agreements.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Act provides a rather general and broad definition of ‘control’
without specifying any details that may lead to the existence of control within the meaning of the Act.
Following the wording of the Act, ‘control’ exists when one or
more undertakings jointly have a dominant influence over another
undertaking or group of undertakings, on the basis of the law, an
agreement or any other means, and considering all legal circumstances and facts. ‘Control’ is deemed to exist when one or more
undertakings jointly:
• have a majority shareholding in an undertaking;
• have a majority of the voting rights; or
• have the right to appoint more than half of the management
board members, the supervisory board members, or the appropriate body that manages or controls operations, or otherwise
has the right to manage the operations of the undertaking.
Given this broad definition of ‘control’, the acquisition of a minority
interest that enables the holder to exercise a dominant influence over
an undertaking or group of undertakings is subject to the merger
control regime.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

According to the Act, the Council has to be notified of an intended
concentration if, in the preceding business year, the following thresholds were met:
(i)	the combined worldwide turnover of the undertakings concerned
exceeds 100 million convertible marks; and
(ii) (a)	individual turnover of each of at least two undertakings
concerned in Bosnia and Herzegovina amounts to at least 8
million convertible marks; or
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(b)	the undertakings concerned together have a market share
of more than 40 per cent on the relevant market in Bosnia
and Herzegovina (according to the interpretation applied by
the Council, this threshold can be met by one undertaking
alone).
The Council has adopted a Regulation on the Notification of Concentrations and the Criteria for the Assessment of Concentrations
(Regulation) which became effective on 4 May 2010. It stipulates,
inter alia, that if the undertakings concerned have their seats in Bosnia and Herzegovina the concentration shall be notified to the Council if the local threshold (ii) (a) or (b) is satisfied, regardless of whether
the worldwide threshold (i) is also met. The Council intended to
clarify the wording of the Act with this provision. However, its interpretation has led to confusion. In particular, it was unclear whether
the Council is at all competent to interpret the Act in such way in
a legally binding manner and whether or not this provision may
also have an impact on foreign-to-foreign mergers. Therefore, we
filed a request for clarification to the Council. In its rather general
reply, the Council stated that if some of the undertakings concerned
have their seat outside Bosnia and Herzegovina or some undertakings concerned have their seat abroad but have subsidiaries in Bosnia and Herzegovina, both the local threshold (ii) (a) or (b) and the
worldwide threshold (i) have to be met in order to trigger a filing
obligation. Therefore, one may conclude that the ‘clarification’ provided by the Council in the Regulation (i.e. notification required if
only the local threshold (ii) (a) or (b) is satisfied) applies only to cases
where all undertakings concerned are purely domestic undertakings
(ie, undertakings which have local shareholders and are not subsidiaries of foreign legal entities).
The aggregate turnover of the undertakings concerned is to be
calculated on a worldwide consolidated basis. Turnover generated by
sales between the undertakings concerned is not taken into account.
In the case of an acquisition of one or more parts of an undertaking or of a group of undertakings, irrespective of whether such parts
constitute independent legal entities, only the turnover pertaining to
the parts subject to the concentration is taken into account. Should
there be more than one concentration of the undertakings concerned
within a two-year period, they will be considered as one single transaction and it shall be deemed that the transaction occurred on the
date of the occurrence of the last transaction.
If the undertaking concerned is a bank or financial institution,
the turnover shall consist of the following: income from interest and
similar income sources; income from securities; commissions; net
profit from financial operations; and other operating income.
For insurance and reinsurance companies, the turnover shall consist of gross premiums, which include all received and expected premiums, as well as reinsurance premiums, but after the deduction of
taxes and fees charged by reference to the amounts of the individual
premiums or the aggregate amount of premiums.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

As a general rule, the Council shall be notified of all concentrations
that exceed the thresholds set forth in the Act.
An exemption from the filing obligation exists in cases in which
banks or other financial institutions or insurance companies acquire
shares in the ordinary course of business with the intention of reselling them within the following 12 months, provided that in the meantime the shares are not used to influence the market behaviour of the
undertaking concerned. Furthermore, the acquisition of control by a
bankruptcy administrator or liquidation administrator in the course
of bankruptcy or liquidation proceedings does not require that the
Council be notified.
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign concentrations are covered by the Act if the turnover thresholds are exceeded.
We are not aware of any cases or discussions in which the Council would have indicated that an effects-based exemption from the
filing obligation (where the turnover thresholds were met) would be
accepted. To date, the Council appeared to be unwilling to consider
arguments in that respect.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no special rules related to foreign investments, special sectors or other relevant approvals in the competition law of Bosnia
and Herzegovina. However, in certain business sectors (eg, banking
or telecommunications) additional regulatory provisions exist which
need to be observed. For example, certain changes in the shareholding structure of a telecommunication provider require a notification to or approval by the competent telecommunications agency.
This notification or approval from the telecommunications agency
is required in addition to the merger approval by the competition
authority, if any.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

According to the Act, the Council has to be notified of an intended
concentration within 15 days after the signing of the respective agreement, the announcement of a public offer of shares, or an acquisition of control, whichever (of the three) occurs first. However, the
undertakings concerned already have the option to notify the Council of the concentration once they can demonstrate their intention to
undertake the concentration based on, for example, the conclusion
of an agreement in principle, a memorandum of understanding, a
letter of intent signed by all parties to the concentration or a public
announcement of the intention to submit a purchase offer.
Failure to notify the Council of the concentration within due
time may result in a fine of up to 1 per cent of the total turnover
of the undertakings concerned, realised in the business year preceding the concentration. In addition, a fine between 5,000 and 15,000
convertible marks may be imposed on the responsible persons within
the undertakings concerned. Such fines may be imposed regardless
of whether the concentration was or was not implemented at the
moment when the Council learned of the concentration. Therefore,
fines for a failure to notify the Council of a concentration in due
time may be substantial (depending on the undertaking’s turnover).
In practice, the Council has to date not yet imposed fines exceeding
400,000 convertible marks.
The Council may also impose fines for the implementation of
concentration prior or without clearance (for details see question 12).
10 Who is responsible for filing and are filing fees required?

Responsibility for notifying the Council of the acquisition of a majority shareholding or a majority of voting rights or other controlling
interests rests with the acquirer. In the case of an acquisition of control based on a public offering of shares, the responsibility for filing
lies with the offeror. In the case of joint ventures and in all other
cases, responsibility to notify the Council of the transaction lies with
all undertakings concerned.
An initial filing fee of 2,000 convertible marks is payable prior to
the submission of the notification, and a proof of payment must be
submitted to the Council together with the notification. In addition,
a fee of 2,500 convertible marks is payable after the Council issues
a clearance decision without performing an in-depth investigation
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(a second-phase investigation). A fee of 25,000 convertible marks is
payable if the Council adopts its decision after an in-depth investigation. In practice, the Council will not issue its decision unless the
fees are paid.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Following the submission of the notification, the authority first
assesses the completeness of the filing; the law does not provide a
specific time frame for that stage. In practice, it is recommended to
be in contact with the authority during this stage to ensure that this
period is short. Once the filing is accepted as complete, the Council
issues a certificate of completeness. If the Council, upon review of the
submitted notification, takes the view that the notified concentration
does not raise any competition law concerns in Bosnia and Herzegovina, a clearance decision for the concentration is issued within 30
days as of the date of issuance of the certificate. If the Council does
not take any decision within such 30-day period, the concentration
shall be deemed to be approved.
If the Council takes the view that the intended concentration is
likely to have a negative effect on competition in the market, it can
initiate a second-phase investigation. Such investigation may take
up to three months, meaning that the Competition Council is obligated to issue a final decision within three months following the day
when the resolution authorising the institution of the proceedings
is adopted.
An extension of an additional three months is possible if the
intended concentration involves a sensitive business sector and in
cases in which it is necessary to carry out additional analysis defining
the state of facts or an examination of evidence. If the Council initiates a second-phase investigation but fails to issue a decision within
the above-mentioned deadline, the concentration shall be deemed to
be approved.
The Act provides that the transaction has to be suspended prior
to obtaining the approval of the Council (suspension obligation).
We are not aware that the Council’s approach to the suspension
obligation has changed as a consequence of the current economic
crisis.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Closing a concentration without obtaining prior clearance by the
Council may result in a fine of up to 10 per cent of the parties’
total turnover in the year preceding the closing of the concentration.
Individuals responsible within the undertakings may in that case be
subject to fines ranging from 15,000 to 50,000 convertible marks.
These fines are a novelty introduced with the amendments to the
Act adopted in October 2009. Until that date, there were no sanctions prescribed by the law in the event that the parties implemented
the transaction before obtaining clearance, although the suspension
obligation did exist. The statute of limitations for infringing the suspension obligation is five years from the date of the infringement (ie,
the day of closing the transaction without clearance).
In addition, if the Council was not notified of a concentration
and it later finds that such concentration had negative effects on
competition in the market of Bosnia and Herzegovina, the Council
may order that the acquired shares and assets be sold. The Council
may also restrict the voting rights of the acquiring undertaking or
order the cessation of the joint venture or any other form of acquired
control that the Council believes restricts competition in the market
of Bosnia and Herzegovina.
In March 2010, for the first time after the 2009 amendments to
the Act, the Council imposed a fine on an undertaking for closing
the concentration before obtaining prior clearance from the Council.
The fine amounted to 200,000 convertible marks and was imposed
on a local company engaged in the trade of petroleum and petroleum
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products for failure to notify the Council of the acquisition of ten
patrol stations from another local company, as well as for closing
the concentration before obtaining prior clearance from the Council.
For procedural reasons, this fine was re-imposed by the Council in
2011. Apart from that, the Council imposed in three more cases fines
for failure to notify a concentration and breach of the suspension
obligation in 2011, although of lower amounts (40,000, 50,000 and
70,000 convertible marks). In 2012, the Council did not impose any
sanctions for closing before clearance.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The sanctions for closing before clearance are also applicable in cases
involving foreign-to-foreign mergers. We are not aware of any sanctions having been applied in practice to such mergers in 2012.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Foreign-to-foreign mergers are assessed the same way as local concentrations. The Act and the applicable regulations do not provide
for ‘hold-separate’ (carve-out) solutions. Although discussed in practice, such solutions have not yet been tested with the authorities in
Bosnia and Herzegovina.
15 Are there any special merger control rules applicable to public
takeover bids?

A public offering of shares in joint-stock companies does not have to
be suspended before obtaining clearance from the Council.
16 What is the level of detail required in the preparation of a filing?

The information and documentation required for the notification of
an intended concentration is set out in the Regulation on the Notification of Concentrations and the Criteria for the Assessment of Concentrations. The following information, inter alia, is to be provided
to the Council when filing a notification:
• names, seats and business activities of the undertakings
concerned;
• names and contact details of persons authorised to represent the
undertakings concerned before the Council;
• description of the intended concentration;
• legal basis of the concentration;
• information regarding the financial status and total turnover of
the undertakings concerned (on both a worldwide and national
level) for the business year preceding the concentration;
• information about the relevant market and the market shares of
the undertakings concerned;
• list of the main competitors and estimates of their market shares;
• information on the ownership structure of the undertakings
concerned;
• information about related parties;
• description of distribution and retail networks used by the undertakings concerned;
• description of planned research projects and investments regarding the undertakings concerned; and
• reasons for the intended concentration and detailed description
of the expected benefits for customers.
Documents that, inter alia, have to be enclosed in a notification are:
• excerpts from the commercial registry or other equivalent documents showing the relevant details regarding the undertakings
concerned;
• powers of attorney for the persons authorised to represent the
undertakings concerned before the Council;
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•
•
•

an original or a certified copy of the legal basis of the intended
concentration;
financial statements of the undertakings concerned for the business year preceding the concentration; and
an organisational chart of the undertakings concerned.
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21 What are the ‘theories of harm’ that the authorities will investigate?

The Council investigates whether the intended concentration leads
to the creation or strengthening of single or collective market dominance and will also look into vertical foreclosure aspects.

The Council may request additional information and documentation
that it deems necessary or useful when considering a concentration.
The notification and all enclosures thereto have to be provided in one
of the official languages of Bosnia and Herzegovina. Furthermore,
all documents submitted to the Council have to be in the form of an
original or a certified copy and apostilled (depending on the jurisdiction of origin of a particular document).

22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

17 What is the timetable for clearance and can it be speeded up?

The Council takes economic efficiencies into consideration to the
extent that it can be established by the parties that such economic
efficiencies benefit customers.

Once the Council issues a certificate of completeness, it has to decide
within 30 days whether the proposed concentration raises competition law concerns in Bosnia and Herzegovina. If the Council believes
that the proposed concentration will not have any negative effect on
competition, it will issue a clearance decision. If the Council does not
issue a decision within the 30-day period, the concentration shall be
deemed to be approved.
If the Council takes the view that the intended concentration
could have a negative effect on competition, it may initiate a secondphase investigation. A second-phase investigation may take up to
three months, meaning that the Competition Council is obligated
to issue a final decision within three months following the date on
which the resolution authorising the institution to conduct secondphase proceedings is adopted. The second-phase investigation may
be extended for an additional three months if the intended concentration involves a sensitive business sector and in cases in which it is
necessary to carry out additional analysis defining the state of facts
and examination of evidence. If the Council initiates a second-phase
investigation but does not issue a decision within the defined deadline, the concentration shall be deemed to be approved.
In practice, after submission of the filing, it usually takes a rather
long period of time until the Council considers the filing complete
and issues the certificate of completeness. Therefore, the start of
the review period is usually delayed. Against that background and
according to our experience it takes about three months from initial
submission of the filing until clearance in cases in which the Council does not initiate a second-phase investigation. If a second-phase
investigation is launched, the overall proceedings until clearance may
take up to eight months (and even longer).
The law does not provide for a formal way of speeding up the
procedure.
We are not aware that the Council’s approach in this regard has
changed as a consequence of the economic crisis.
18 What are the typical steps and different phases of the investigation?

See question 11.
Substantive assessment
19 What is the substantive test for clearance?

The Council assesses whether the intended concentration results in
the creation or strengthening of a dominant position of one or more
undertakings that may restrict competition in the market. Despite
the difference in the wording of article 2, paragraph 2 of Regulation
(EC) No. 139/2004, the criteria applied by the Council in making
such an assessment are usually similar to the ones applied by the
European Commission.
20 Is there a special substantive test for joint ventures?

No. The same substantive test is applied to joint ventures.
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Non-competition issues are generally not supposed to be relevant in
the review process.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Council may, in addition to monetary penalties, order the parties to sell the acquired shares or restrict the voting rights of the
undertakings concerned, or order the cessation of the joint venture
or any other form of acquired control that restricts competition in
the market.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The Act does recognise structural or behavioural remedies as a way
to remedy competition concerns.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The Act does not regulate the basic conditions and timing issues
applicable to a divestment or other remedies.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

To date, the Council has not required any remedies to be offered.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The competition law of Bosnia and Herzegovina does not regulate
that aspect. Also, the Council has not yet developed a practice in this
respect. However, as the Council often refers to the European Commission’s practice for guidance, it is not unlikely that the principles
with regard to ancillary restraints adopted by the European Commission would be taken into account by the Council when dealing
with such matters.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The Council is competent to gather information ex officio and
require from the parties, as well as from third parties, additional
information and documentation that the Council considers necessary
or useful for an assessment of the concentration. Moreover, third parties that have a legal or economic interest in the concentration (eg,
competitors) are invited to submit their observations and concerns
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Update and trends
Bosnia and Herzegovina has evidently been affected by the
economic crisis. This is visible also in the number of merger
control cases that the Council dealt with in 2012 – only 13. Out
of these 13 cases, only four have been closed by a clearance
decision, eight have been rejected given that the relevant
jurisdictional thresholds were not met or the transaction did not
qualify as a concentration, and in one case the notification was
withdrawn. In 2012 the Council did not issue any negative merger
control decisions and did not impose any sanctions (eg, for late
filing or closing before clearance). A general trend is that the
Council has recently appeared to focus more on other fields of
competition law, such as cases concerning abuses of dominant
positions and especially anti-competitive agreements.
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actively promotes cooperation with antitrust authorities from the
region. To this end, the Council has concluded memoranda of understanding with the Croatian Agency for the Protection of Competition, the Serbian Commission for the Protection of Competition,
as well as with the competition authorities of Turkey, Bulgaria and
Macedonia.
Judicial review
32 What are the opportunities for appeal or judicial review?

Decisions of the Council can be challenged in an administrative court
procedure before the Court of Bosnia and Herzegovina. The claim
must be brought within 30 days after publication of the decision.
33 What is the usual time frame for appeal or judicial review?

regarding the intended concentration. This invitation is published on
the Council’s website and in daily newspapers.
Access to the Council’s file is only granted to the parties to the
proceedings. The Act is not clear as to whether and under what circumstances third parties can be admitted as parties to merger control
proceedings. According to the general administrative rules of Bosnia
and Herzegovina, a party can, inter alia, be a person that has a right
to be such party in order to protect its legal interests. In general, only
undertakings concerned are admitted and regarded as parties in the
proceedings before the Council.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Final decisions of the Council are published in official gazettes and
on the web page of the Council. Also, the Council publishes information on submitted notifications with an invitation to all interested
parties to submit their comments (see question 29) on its website and
in daily newspapers. All other communication between the Council
and parties in the course of the concentration assessment procedure
is not publicly available.
All information that is deemed to contain business secrets is to be
kept confidential by the Council. Such information is not disclosed
and is removed from any decision published by the Council.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

As of 2005 the Council is a member of the International Competition
Network, which enables cooperation with other antitrust authorities
from countries that are members of the network. Also, the Council

Administrative court proceedings before the Court of Bosnia and
Herzegovina usually last up to six months, but can take longer
depending on the complexity of the case.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

As far as we are aware, all foreign-to-foreign mergers of which the
Council has been notified have been cleared in the end. However,
there are many cases in practice where the parties have failed to
meet the deadline for notification, as well as provided the Council
with incorrect information, and have thus faced monetary penalties. When imposing penalties on foreign undertakings, the Council
recently stated that where the penalty is not be paid by the relevant
foreign entity, it will be enforced against their subsidiaries in Bosnia
and Herzegovina. We are not aware of any such case in practice.
35 What are the current enforcement concerns of the authorities?

In 2012 the Council did not issue any negative merger control decisions and did not impose any sanctions (eg, for late filing or closing
before clearance). A general trend is that the Council has recently
appeared to focus more on other fields of competition law, such as
cases concerning abuses of dominant positions and especially anticompetitive agreements.
36 Are there current proposals to change the legislation?

There are currently no proposals for legislative changes.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The main legislation is Law No. 12,529 of 2011 (which entered into
force on May 2012) and a series of resolutions issued by the Administrative Council of Economic Defense (CADE), the antitrust agency.
CADE includes three distinct bodies: an Administrative Tribunal; the
General Superintendence, in charge of merger analysis and antitrust
investigations; and a Department of Economic Studies.
2

What kinds of mergers are caught?

Mergers, acquisitions, joint ventures and associations are caught,
provided they produce effects in Brazil and meet the double turnover
jurisdictional threshold. Effects, for the purposes of Brazilian merger
notification, are defined very broadly to include deals in which the
target of an acquisition or any of the parties in a merger or joint
venture has either assets or legal entities in Brazil or revenues originating in Brazil, even if through exports only and regardless of their
amounts. A few decisions under the former statute have suggested
that in deals in which the amount of sales in Brazil is minute and
irregular, there would be no obligation of submission to the Brazilian
Competition Policy System. However, there has not been any precise
definition by CADE as to what level of sales in Brazil could be considered irrelevant for the purpose of defining effects.
3

What types of joint ventures are caught?

All types of joint ventures are subject to merger review in Brazil
provided they produce effects in Brazil and meet the double turnover
jurisdictional threshold. The only exception envisaged in the Brazilian Competition Law concerns joint ventures, consortiums or association agreements formed with the specific purpose of participating
in public bids.
4

•

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Brazilian competition legislation does not provide any definition
of ‘control’. CADE states broadly that control involves the ability to
interfere with the activities of a company or undertaking. The acquisition of minority and other interests less than control are also caught
by merger control rules under certain circumstances. These are:
• when said acquisition grants to the purchaser the status of main
individual investor of the target;
• provided that the activities of the purchaser and target do not
overlap or are vertically related:
•	when it grants to the purchaser direct or indirect participation of 20 per cent or higher in the target; or

5

•	when the purchaser already had a participation of at least 20
per cent in the target, and at least one of the sellers individually had a participation of at least 20 per cent; or
provided that the activities of the purchaser and target overlap
or are vertically related:
•	when it grants to the purchaser direct or indirect participation of 5 per cent or higher in the target;
•	when it results in an increase of at least 5 per cent of the
participation of the purchaser in the target; or
•	when it is carried out by the controlling party when the participation acquired from at least one of the sellers individually equals or exceeds 20 per cent.
What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The new law introduced a double turnover system. The legal thresholds for mandatory notification are turnover by one of the parties
equal to or in excess of 750 million reais, and by another party equal
to or in excess of 75 million reais (parties considered as the Brazilian
consolidated economic groups to which they belong).
CADE may demand the submission of any transaction within a
period of one year as of the closing date of the transaction, even if
it did not satisfy the double turnover threshold mentioned above.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory whenever the transaction produces any effects
in Brazil and satisfies the double Brazilian turnover jurisdictional
threshold. The only exception contained in the Brazilian Competition Law concerns joint ventures, consortiums or association agreements formed with the specific purpose of participating in public
bids.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Yes, foreign-to-foreign mergers must be notified whenever they produce effects in Brazil and the double Brazilian turnover jurisdictional
threshold is met. As previously mentioned, effects, for the purposes
of Brazilian merger notification, are defined very broadly to include
the presence of assets or legal entities in Brazil or revenues originating
in Brazil, even if through exports only.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Merger review provisions apply similarly across the board. One grey
area has been the banking sector, the object of a long jurisdictional
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dispute between CADE and the Central Bank. In 2012, the Central Bank issued a new regulation on merger control, and now it is
clearer that the Central Bank will perform its regulatory role also
with respect to antitrust aspects. Financial institutions are therefore
not only obliged to submit antitrust filings before CADE, but also
before the Central Bank.
Certain regulated sectors require not only the standard merger
review clearance by CADE, but also special clearance by their respective sector regulators or agencies. This is the case, for example, of the
telecommunications industry (ANATEL), insurance (SUSEP), oil and
gas (ANP), electricity (ANEEL), aviation (ANAC), health insurance
(ANS), securities (CVM) and hydro transportation (ANTAQ).
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no deadline for filing in Brazil but transactions of mandatory notification cannot be closed or implemented before clearance.
Any failure to notify or gun jumping renders the deal null and void.
In addition, CADE may impose a pecuniary penalty ranging from
60,000 reais to 60 million reais, and also launch an administrative
proceeding if the deal is considered harmful to competition.
Notification should be submitted to CADE preferably jointly by
the parties and after the execution of the first binding document by
the parties.
Even though not yet applied to any case under the new Brazilian
Competition Law, pecuniary sanctions can be collected from any of
the parties (seller or buyer), whichever is easier for CADE. Failure
to pay the fine will lead CADE to start proceedings for collection in
a federal court.
10 Who is responsible for filing and are filing fees required?

The law makes no distinction between different parties to a deal,
so that all parties (including the seller) are responsible for filing
(one filing per deal only), and any party can be punished for noncompliance. In practical terms, the authorities normally select a party
to apply monetary sanctions based on their belief that enforcement
against such party will be more effective and readily available. There
is a flat filing fee of 45,000 reais per filing to be paid to CADE.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Under the Brazilian Competition Law there is a maximum waiting
period of up to 240 days that can be extended by 60 additional
days at the initiative of the parties or by 90 additional days if CADE
considers it necessary to conclude the analysis. There is no minimum
waiting period, but the authority is actually clearing simple transactions incapable of raising competition issues in an average period of
three weeks (plus 15 waiting days during which the clearance can
be challenged at CADE). Transactions cannot be closed nor implemented before clearance by CADE.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

As mentioned in question 9, the gun jumping penalties are:
• to make the deal null and void;
• the payment of a penalty ranging from 60,000 reais to 60 million
reais; and
• the launching of an administrative proceeding if the deal is considered harmful to competition.
There are no examples yet of actual imposition of penalties for gun
jumping under the new law.
www.gettingthedealthrough.com
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13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

There are no examples of sanctions applied in cases involving closing
before clearance under the new Brazilian Competition Law. There
was no bar on closing in the previous merger review regime. Nevertheless, the authorities are clearly stating that they are not willing to
accept carve-out of the Brazilian assets, implying that there will be
no distinction for the application of the gun jumping sanctions on
foreign-to-foreign mergers.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

CADE may – upon request of the parties – agree with the parties to
authorise them to implement some preliminary acts envisaged in the
agreement, so that some measures can be anticipated by the parties
before a final clearance is issued. This involves a lengthy and uncertain negotiation with the authorities.
15 Are there any special merger control rules applicable to public
takeover bids?

The main difference on the merger control rules applicable to public
takeover bids is that CADE does not demand their clearance before
the offer is consummated. However, CADE still prohibits that any
voting rights be put in place by the new owner before clearance.
16 What is the level of detail required in the preparation of a filing?

Filing requires the preparation of a notification form (either a simpler
form for transactions that are eligible for the ‘fast-track proceeding’,
or a complete form for ordinary and complex transactions). Both
forms require corporate information on the parties and the economic
groups to which they belong, and on the transaction itself. The complete form requires additional info on the parties, similar to a second
request of other jurisdictions. Different from some other jurisdictions, Brazil requires the parties to present a relevant market definition up front. Estimates of market shares for the parties and their
main competitors, clients and suppliers are also required, as well as
some elaboration on barriers to entry and other market conditions.
The information is requested in a substantially more detailed way in
the complete filing form, which usually demands a considerable time
for the parties to prepare.
17 What is the timetable for clearance and can it be speeded up?

Simple transactions incapable of causing any anti-competitive impact
may be subject to a ‘fast-track proceeding’. This fast-track treatment
is granted at the authorities’ discretion whenever the transaction
involves a horizontal overlap inferior to 20 per cent or a vertical
relationship in which none of the parties has more than 20 per cent in
any of the vertically related markets. Simple cases benefiting from the
fast-track procedure are likely to be reviewed in an average period
of three weeks (plus 15 waiting days in which the clearance can be
challenged at CADE). Complex cases will take longer, up to the 330day legal limit. Besides trying to provide the relevant information
as completely and clearly as possible and arranging pre-notification
meetings with the authorities to try to anticipate discussions with
the case handlers, there is not much the parties can do to speed up
clearance.
18 What are the typical steps and different phases of the investigation?

The review starts at CADE’s General-Superintendence (SG), which
is in charge of the merger investigation. The SG can approve the
merger outright as they normally do for fast-track proceeding cases.
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Complex cases will certainly take longer, and may be challenged
before CADE’s Administrative Tribunal. If the merger review
becomes subject to the Administrative Tribunal, a commissioner will
be assigned to the case by draw. He will prepare a report and his decision vote, which is then submitted to the full commission during a
public session. Final decision at the tribunal is taken by majority vote.
Substantive assessment
19 What is the substantive test for clearance?

The Brazilian Competition Law contains both a dominant position
test and a lessening or restriction of competition test. Although not
much elaboration has been done regarding either one, in practice
most decisions tend (usually implicitly) to focus more on the dominant position test, meaning that a deal will normally be cleared if not
deemed to create or strengthen a dominant position, even without a
deeper analysis of the possible lessening of competition effects.
20 Is there a special substantive test for joint ventures?

No, it is the same test applicable to mergers, with the already mentioned exemption of joint ventures aiming at taking part in public
bids, which are not subject to merger review by CADE.
21 What are the ‘theories of harm’ that the authorities will investigate?

As mentioned above, in accordance with the Brazilian Competition
Law the authority will investigate transactions that lead either to
market dominance or to a lessening of competition. For these purposes, the authority will analyse both unilateral effects and coordinated effects, though the latter are much more frequently used in
practice. Vertical issues are becoming more important in the review
and several remedies have already been imposed based on foreclosure
or essential facility-like theories. One new feature in the filing form
for complex cases is that the Brazilian authority tends to pay attention to conglomerate effects of the transaction.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Traditionally, non-competition issues such as industrial policy or
public interest are not factored into the review process by the competition authorities. Other governmental bodies, by their turn, cannot intervene in merger control analysis but merely participate on
whatever grounds they deem appropriate.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The economic efficiency defence is expressly accepted by the Brazilian Competition Law within certain conditions, which include evidence that the gains will also benefit consumers. Although they are
regularly analysed and taken into account in substantially complex
transactions, it is fairly uncommon for CADE to authorise a deal
based on efficiencies.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

CADE has very broad enforcement powers, with the law expressly
allowing it to take whatever measures are deemed necessary to remedy damages caused by a transaction, including up to dissolution or
break-up of a company. As an administrative authority, CADE can
request judicial backing to forcibly carry out decisions such as the
collection of fines or the performance of a specific obligation.
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In addition, as mentioned above, Law No. 12,529/2011 brought
a provision that allows CADE to request the submission of mergers
that do not fall under the jurisdictional thresholds up to one year
after the closing date of the transaction.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. CADE has a tradition of attempting, whenever possible, to
remedy specific competition problems rather than barring a whole
deal. Divestment and behavioural commitments have been adopted,
tailored to the characteristics of the markets affected, targeting, for
instance, brands, production facilities and distribution networks. If
in the post-merger notification regime such undertakings were unilaterally imposed by CADE, in the pre-merger notification regime it
is expected that discussing and negotiating the commitments with
CADE will be routine for more complex cases and within the new
(and shorter) time frames envisaged in the new Brazilian Competition Law.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The remedies have to be specific, in that they address the competition problems raised by the deal, and they have to be adequate to the
market. CADE usually favours structural remedies over behavioural
ones and it is concerned with the effects of the remedies on consumers rather than on competitors. Timing will depend on the specific
remedy being adopted by the authorities.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There has never been a foreign-to-foreign case involving foreign
companies without any assets in Brazil (parties exclusively active in
Brazil through export sales) in which remedies were required by the
authorities. Foreign-to-foreign mergers involving assets in Brazil have
been subject to the same remedies mentioned above.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Clearance decisions routinely include non-compete provisions. In
2009 CADE released two internal rulings (Súmulas 4 and 5) based on
its case law and consolidating the understanding about such ancillary
agreements. In Súmula 4, CADE consolidated the understanding that
it will accept non-compete agreements in joint ventures, provided
that they have a close relationship with their corporate purposes and
their relevant markets. In Súmula 5, CADE consolidated its prevailing understanding that a reasonable period for such non-compete
agreements is five years as of the acquisition of the company or business, provided that it is related only to the affected business sold.
CADE has frequently ordered the parties, even in foreign-to-foreign
mergers, to change the original agreement if a non-compete clause
provides for a longer period or comprises a broader territory. Ancillary exclusivity agreements can also be covered by the decision, and
CADE has in the past ordered the elimination of exclusivity clauses
it did not deem reasonably justified.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Clients, suppliers and competitors are often involved in high-profile
cases, voluntarily or upon a calling by the authorities. Third parties
can present submissions, request meetings with officials or even challenge the clearance made by the General Superintendence. Often,
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Update and trends
CADE is announcing in the near future the issuance of new
resolutions to determine the types of ‘association agreements’
that should be subject to merger review as well as another with
the new Guidelines for Merger Review analysis. CADE is also
envisaging the implementation in 2014 of the digital filing form
and full internet access to the files by the parties.

the authorities also bring clients and competitors into the process
by sending them official requests for opinions and additional information. Their input is traditionally taken into consideration by the
authorities. Third parties that act in bad faith may receive penalties
that vary from 5,000 reais to 5 million reais.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The process is given full publicity. After notification, CADE publishes
in the Official Gazette a summary of the notification, including the
names of the parties and inviting comments from anyone. The parties
can require confidential treatment for certain information, but third
parties can request access to the remainder of the files. If relevant
business information such as business secrets are requested during
the review, the parties may request restrict access to that information or confidential treatment. The decision is also published in the
Official Gazette and the merger review reaches CADE’s Administrative Tribunal, the decision will be taken in an open public session.
The entire content of merger review cases, except for its confidential
appendices, is made publicly available after the final clearance.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Brazilian Competition Policy System (BCPS) has cooperation
agreements with Canada, Chile, the European Union, Mercosur
(Argentina, Paraguay, Uruguay and Venezuela), Portugal, Russia, the
United States, France and Peru. CADE also recently signed a memorandum of understanding with the State Administration for Industry
and Commerce of China. Contacts and discussion between Brazilian
authorities and those of other jurisdictions are steadily increasing,
especially with respect to the investigation of international cartels,
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and stimulated by repeated contacts in international organisations
such as the OECD and the ICN.
Judicial review
32 What are the opportunities for appeal or judicial review?

Administrative appeals against CADE’s decisions are submitted to
the same panel of commissioners, since it is a one-tier agency within
the Brazilian public administration. This means that decisions are
rarely changed in the administrative sphere, unless there is evidence
of a new fact or document that could result in a more favourable
decision. However, the parties always have the right to go to court
to challenge a CADE decision. The Brazilian Constitution provides
for the judicial review of administrative acts. If the capacity of the
courts to go over procedural aspects is unlimited, the extent to which
they can review the merits of CADE decisions remains unclear and
will only be decided by the judiciary itself as more appeals reach the
higher courts in the next few years. In any case, the trend seems to
be that most CADE decisions that are substantively adverse to the
parties will be challenged in the courts.
33 What is the usual time frame for appeal or judicial review?

As judicial review in Brazil begins with a court of first instance and
may ascend on successive appeals up to the Supreme Court, a final
judicial decision on an administrative act may take several years.
However, an injunction suspending the effects of CADE’s decision
may be obtained in a few weeks. This will tend to be the crucial
judicial battle, in that if the appealing parties do not get an injunction suspending a CADE order immediately, they will have to comply
with it first and then wait for years until a final judicial decision is
issued. The number of court challenges to CADE decisions is still
quite small, but at least in some high-profile cases, parties were able
to secure an injunction suspending a divestment order until the end
of the judicial review.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Enforcement of the notification rules was quite rigorous under the
former law, and lead to a large number of penalties imposed for
non-compliance including foreign-to-foreign mergers. Unfiled deals,
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which were subsequently discovered, were almost always fined. As
mentioned before, the imposition of sanctions remains untested in
the new Brazilian Competition Law that entered into force in May
2012.
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36 Are there current proposals to change the legislation?

No, as mentioned above, a new Brazilian Competition Law entered
into force in May 2012. However, it is expected that additional resolutions and guidelines on the new law will be issued by CADE in the
next few months.

35 What are the current enforcement concerns of the authorities?

In the merger control area, there are no specific concerns of the
authorities within any particular industry sector.
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Legislation and jurisdiction

3

1

The LPC treats as a concentration the creation of a joint venture
performing on a lasting basis all the functions of an autonomous
economic entity. Accordingly, a concentration will be found if the
establishment of a joint venture leads to long-lasting changes in the
structure of the controlling undertakings – that is, the parent companies should transfer to the joint venture the whole activity related
to, or respectively retain only a minimal presence on, the relevant
market.
A joint venture is not full-function where it does not operate
independently from its parent companies and/or it is established to
carry out a particular function supporting the business of its parent companies without independent access to the market. Generally, the creation of such joint venture does not involve long-lasting
changes in the structure of the parent companies or in their respective
activities on the relevant market and therefore is not treated as a
concentration.

What is the relevant legislation and who enforces it?

The statutory act setting out the legal framework for merger control
is the Law on the Protection of Competition (LPC) (promulgated on
28 November 2008 and effective as of 2 December 2008). The LPC
aims to harmonise the domestic regulatory framework with Council
Regulation No. 1/2003 and Council Regulation No. 139/2004.
Primary responsibility for enforcement of the LPC rests with
the Commission for Protection of Competition (the Commission)
an independent state body consisting of seven members, elected by
Parliament for a term of five years. The Commission has decisionmaking powers with regard to the investigation, grant of approval
or blocking of concentrations. The LPC grants to the CPC broader
investigative powers to impose structural and behavioural remedies
required to restore effective competition or to impose commitments
on undertakings or both.
Further information about the Commission and its activities can
be found on its website, www.cpc.bg.
The regulatory framework is supplemented by secondary legislation issued by the Commission, including: the Methodology on
Investigation and Assessment of the Market Position of Undertakings in the Relevant Markets (the Methodology); the Methodology
for Setting of Fines under the LPC; the Merger Notification and
Procedures Guidelines (Notification Guidelines) and the concentrations notification form; the Rules on Imposition of Remedies for
Preservation of Effective Competition in Merger Cases and remedies
proposing form, etc.
2

What kinds of mergers are caught?

The LPC applies to the following types of transactions:
• mergers of two or more independent companies;
• acquisitions of control over a company by persons who already
control one or more other companies; and
• the creation of a full-function joint venture company.
The following are not considered notifiable concentrations:
• portfolio investments made by banks, non-banking financial
institutions and insurance companies, provided that those institutions do not exercise their voting rights to influence the competitive behaviour of the company, and only if the investment has
been made with a view of preparing the disposal of the equity
interest within one year of the date of acquisition;
• exercise of control by a trustee or liquidator of a company; and
• exercise of control by a financial holding company with the sole
purpose of maintaining the full value of the investment in the
subsidiary.
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What types of joint ventures are caught?

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Control, within the meaning of the LPC, may be acquired by way of
obtaining legal rights, entering into contracts, or in any other way
that, either separately or jointly, and having in mind considerations
of fact or law, provides for the exercise of decisive influence over an
undertaking, in particular by:
• the acquisition of the title of, or right to use, all or part of the
assets of an undertaking; or
• the acquisition of the rights or the conclusion of contracts that
confer a decisive influence with regard to the composition,
exercise of voting rights and the decisions of the organs of an
undertaking.
The Commission has further specified that a shareholder would exercise control where such shareholder:
• owns more than half of the share capital or assets of an
undertaking;
• has the right to exercise more than half of the votes of an
undertaking;
• has the power to appoint more than half of the members of the
management bodies of an undertaking;
• has the power to appoint the legal representative of an undertaking; or
• has the right to otherwise manage an undertaking.
The Commission has explicitly stated that a minority shareholder
can exercise control, provided that such shareholder’s equity interest
entitles it to exercise decisive influence over the competitive behaviour of an undertaking. To establish whether the decisive influence
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test is met, the Commission would look at considerations of fact
and law, such as rights provided by the charter or other corporate
documents, shareholders’ or other agreements. The Guidelines and
the case law of the Commission have adopted the test provided by
the EC Jurisdictional Notice to determine which veto rights of a
minority shareholder should be considered to confer joint control
over an undertaking and which are normally accorded to minority
shareholders to protect their financial interests and do not relate to
strategic decisions on the business policy of the joint venture.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Concentrations between undertakings are subject to mandatory premerger notification where:
• the joint turnover of all undertakings concerned in Bulgaria for
the year preceding the year of the concentration exceeds 25 million levs; and
• the turnover of each one of at least two of the undertakings concerned in Bulgaria for the year preceding the year of the concentration exceeds 3 million levs or the turnover of the target
in Bulgaria for the year preceding the year of the concentration
exceeds 3 million levs.
Transactions falling below these thresholds are not subject to merger
control assessment and do not need to be notified. The Commission
may investigate such transactions only if it finds other legal grounds
to do so (eg, prohibited agreements).
For the purpose of turnover calculation the Commission would
take into account the entire turnover of the undertakings concerned
in Bulgaria. When an undertaking belongs to a group of companies,
the Bulgarian turnover of the group as a whole must be taken into
account. In this respect, the Commission applies criteria analogous
to the ones provided by article 5(4) of Council Regulation (EC) No.
139/2004 on the control of concentrations between undertakings
(ECMR).
Turnover figures are calculated on the basis of revenues from
sales of products and services derived during the financial year preceding the concentration. When the concentration involves acquisition of control over part of one or more undertakings, regardless of
whether or not such part constitutes an independent legal entity, only
the turnover of the respective part that is subject to acquisition shall
be taken into account.
Similar to the rule of article 5(3) of the ECMR, in concentrations
of banks and non-banking financial institutions, turnover figures
shall be calculated on the basis of income according to the financial
statements for the last financial year after deducting all taxes. The
turnover of insurance companies is calculated on the basis of insurance premiums, less all taxes, statutory contributions and fees.
So far the Commission has not referred any case below the above
thresholds to the European Commission.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory, provided that the jurisdictional threshold has
been met. There are neither exemptions from filing nor simplified
notifications or fast-track proceedings.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The LPC applies to all undertakings engaging in business activities
in Bulgaria, or outside its territory, if such undertakings explicitly or
tacitly impede, restrain, limit or are in a position to impede, restrain,
or limit competition within the territory of Bulgaria. Foreign-to-
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foreign mergers are therefore caught, provided that they realise
turnover in Bulgaria and meet the jurisdictional threshold discussed
in question 5.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no special rules for merger control that apply to foreign
investment. However, as noted above, the Commission may view the
fact that a certain transaction attracts foreign investment as a positive
result to be weighed against the potential negative impact associated
with the establishment or strengthening of a dominant position.
In some sectors there are special regulations that would apply to
mergers and acquisitions in addition to the merger control rules of
the LPC. The Law on Credit Institutions and the Insurance Code, for
example, require approval by the respective regulatory authority for
acquisitions of stakes in banks and insurance companies exceeding
certain statutory levels. The Law on Public Offering of Securities
requires the disclosure of interests in listed companies. Further sector-specific regimes regulate telecommunications and energy, where
operators act under licence. In the energy sector in particular the
respective regulatory authority is vested with the power to authorise
any transfer assets with which the licensed activity is being carried.
Similarly, as a matter of practice, state and municipal authorities
that privatise public assets impose an obligation on the buyer that
the subsequent transfer of shares of privatised enterprises executed
within a certain period of time may take place only with the prior
approval of the respective privatisation authority.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The LPC establishes a pre-merger notification system. Undertakings must notify following the execution of an agreement, public
announcement of the tender offer or acquisition but prior to the
implementation of the transaction. In certain cases, and upon the
request of the notifying party, the Commission may initiate an investigation prior to the execution of an agreement or public announcement of the tender offer, provided that the notifying undertakings
present sufficient evidence demonstrating their intent to execute the
respective agreement or where they have made public their intent to
accept a tender offer.
The Commission may impose on undertakings acquiring control
fines of up to 10 per cent of their total turnover for failure to notify a
notifiable concentration. Together with the decision imposing a fine
for filing violations, the Commission may also order adequate measures to preserve effective competition. This may include an order for
divestment of the combined capital, shares or assets, and an order
for termination of joint control.
The Commission has a record of imposing pecuniary penalties
for filing violations. The constant practice of the Commission is to
impose sanctions on the undertakings concerned for failure to notify
a notifiable concentration, even where the transaction is cleared in
the same proceedings. The enforcement record of the Commission so
far shows that sanctions are imposed in the context of both domestic
and foreign-to-foreign concentrations.
10 Who is responsible for filing and are filing fees required?

In cases of acquisition of control, the obligation to notify rests with
the entity acquiring control. In mergers and cases involving the
establishment of joint ventures, the filing must be made by all the
undertakings concerned – direct participants in the merger and shareholders in the joint venture.
A two-tier fee system in merger control proceedings, consisting
of a flat filing fee of 2,000 levs, payable at the time of filing, and a
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clearance fee, payable in the event that the concentration is approved.
The clearance fee is equal to the amount equivalent to 0.1 per cent
of the combined turnover of the undertakings concerned in Bulgaria,
with a cap of 60,000 levs. No clearance fee is due where the Commission finds that the notified transaction does not constitute a concentration within the meaning of the LPC, or where the Commission
blocks the concentration.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The undertakings concerned are under an obligation to suspend
implementation until receipt of clearance by the Commission. The
suspension obligation applies to both Phase I and Phase II investigations. Exceptions are provided for certain transactions that take place
on a regulated stock exchange.
The LPC does not explicitly address the question of whether in
the context of foreign-to-foreign concentrations, foreign closing prior
to Bulgarian merger control clearance would constitute a breach of
the LPC. To date, the Commission has not objected to undertakings by parties that early closing outside Bulgaria is made subject to
local suspension until Bulgarian merger control approval has been
obtained.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

See question 9. Parties that implement a transaction prior to clearance run the risk of the Commission subsequently blocking the concentration, or attaching conditions or obligations to the approval.
Failure of the parties to comply with such a decision of the Commission carries a penalty in the amount of up to 10 per cent of the total
turnover of the undertakings acquiring control. Apart from monetary sanctions, closing prior to merger control clearance may result
in an order by the Commission for the restitution of the pre-merger
status, including restitution by way of divestment of the combined
capital, shares and assets or termination of joint control.
We are not aware of any recent measures undertaken or sanctions imposed by the Commission to undertakings for violation of
the suspension obligation.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As mentioned in the answer to question 9, the Commission does
impose sanctions on the undertakings concerned for failure to notify
a notifiable transaction both for domestic and foreign-to-foreign
concentrations.
For example, the CPC has on one occasion imposed a penalty for
failure to notify a foreign-to-foreign transaction (the penalty under
the revoked LPC was in the amount of €36,000). However, there are
no penalties imposed by the CPC on companies for failure to notify
a notifiable transaction in cases where the target had no operations
in Bulgaria.
In another foreign-to-foreign transaction the CPC demanded a
notification from undertakings, which did not intend to notify the
CPC with regard to their proposed concentration. Since the notification was filed by the parties before closing of the transaction the CPC
gave an unconditional clearance to the transaction without imposition of penalties for filing violations.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

So far the Commission has never blocked a foreign-to-foreign merger,
however, it has ordered measures to remedy local issues in foreignto-foreign mergers.
www.gettingthedealthrough.com
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Divestiture or hold-separate undertakings could possibly be
applied where the participants have a local corporate presence and
the transaction entails a local transfer of shares or assets. In cases
where the participants do not have a local corporate presence, the
Commission may seek to remedy the negative effects associated with
post-concentration integration of distribution or supply networks,
or both, by requiring arm’s-length dealing or the provision of access
to competitors.
15 Are there any special merger control rules applicable to public
takeover bids?

The LPC does not envisage any special merger control rules applicable to public takeover bids, save for the exception concerning suspension obligation. As discussed in question 11, the obligation to
suspend the implementation of the transaction until a clearance is
granted shall not apply in cases of acquisition of control by means of
a public tender offer or series of transactions with securities admitted
for trade on regulated markets in financial instruments, where the
acquiring control person or entity acquires the securities from different sellers, provided that the Commission has been notified without
delay for the transaction and the acquirer does not exercise its voting
rights save for preserving the value of the initial investment.
16 What is the level of detail required in the preparation of a filing?

The LPC and the Notification Guidelines require that a pre-merger
notification contains detailed information about the undertakings
concerned; the legal and economic structure of the concentration;
the relevant markets; the companies over which the undertakings
concerned exercise control; the joint market share and joint turnover
of the undertakings concerned; market entry barriers; the principal
competitors, suppliers and customers of the undertakings concerned;
and written explanations as to whether the proposed concentration
raises serious concerns that it will create or strengthen a dominant
position on the relevant markets.
In addition to the submission of a notification containing all the
necessary information listed above, the Commission requires the
submission of a number of supporting documents, including documents relating to the personal and corporate status of the undertakings concerned, financial statements from the year preceding the
concentration, business plans and other documents pertaining to the
contemplated transaction. Where the documents are in a language
other than Bulgarian, such documents have to be supplied with a
certified Bulgarian translation. Official documents issued by nonBulgarian authorities need to be legalised in accordance with the
applicable rules.
The Commission will not declare a notification complete and
initiate review proceedings until it is satisfied that all relevant supporting documents have been submitted.
17 What is the timetable for clearance and can it be speeded up?

The Commission should register a notification within three days of
submission, provided that the notification is complete. Upon registration of the notification, the Commission has 25 business days to
complete an accelerated (Phase I) investigation. The review period
will be suspended where additional information is needed until it is
furnished. Notifying undertakings may request for an extension of
up to 10 business days in order to contemplate proposals for change
in the structure of the concentration, propose remedies, or both.
Where the notifying undertakings have made such proposals, the
deadline for review will automatically be extended by an additional
10 business days to allow assessment of the proposed changes by the
Commission, regardless of whether the deadline has already been
extended upon the request of the notifying undertakings.

61

BULGARIA
Upon the completion of the investigation the Commission in a
closed session may issue any of the following decisions:
• declare that the proposed concentration does not fall within the
scope of the merger control rules of the LPC;
• approve the concentration;
• approve the concentration subject to structural changes offered
by the notifying undertakings; or
• initiate a full scope (Phase II) investigation.
A Phase II investigation would be initiated where the proposed concentration raises serious concerns that it will create or strengthen a
dominant position, and that the effective competition on the relevant
markets will be impeded, restricted or otherwise limited. The Commission has a four-month period to complete the investigation and
issue a decision. The term may be extended by 25 business days in
cases of factual and legal complexity, and by an additional 15 business days where approval by the Commission is made subject to
commitments and remedies.
Upon the collection of sufficient information for the assessment
of the proposed concentration the Commission holds a closed session
where it may either grant an approval to the concentration or adopt
a statement of objections. If a statement of objections is adopted the
notifying undertakings and third parties, which may be constituted
as parties in a Phase II investigation, would be given not less than
14 days to review the collected materials and evidence by the Commission and to submit a written statement. The Commission would
then hold a public hearing with the participation of the notifying
undertakings and other parties to the proceedings. By such decision
the Commission may:
• approve the concentration;
• approve the concentration subject to remedies and conditions; or
• block the concentration.
The Commission usually makes use of the whole review period to
complete Phase I investigations.
18 What are the typical steps and different phases of the investigation?

Following the submission of the notification to the Commission, the
chairperson appoints a member of the Commission as a supervising
member, who is primarily responsible for the respective case. The
supervising member is assisted by a case handler and a case team
from the Commission administration. In conducting the investigation the primary sources of information used by the Commission are
state agencies, such as the National Statistics Institute, customs and
administrative authorities, public registries, and so on. The Commission would also contact and collect information from third parties
such as customers, suppliers, competitors, distributors, and professional and trade associations.
The Commission has broad investigative powers to order the
submission of documents, agreements and information. It may
request written and oral explanations and documents from the
participants on the market. Individuals and legal entities, including
undertakings, associations of undertakings, governmental and local
authorities are under obligation to cooperate with the Commission.
In merger control investigations the Commission has the authority
to conduct dawn raids pursuant to an authorisation from the Sofia
Administrative Court. In the context of ECMR, the Commission
may request information and cooperation from the European Commission and from the other national competition authorities.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test for assessment under the LPC is whether the
concentration will result in the establishment or strengthening of
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dominant position, which would significantly impede competition
on the relevant markets. The LPC does not provide for specific market share thresholds regarding the existence of dominant position.
Pursuant to the LPC an undertaking shall be considered dominant if such undertaking, in view of its market share, financial
resources, access to the market, technological level and business relations with other undertakings, may hinder competition within the
relevant market due to being independent of its competitors, suppliers or customers. However, the methodology seems to establish a presumption that combined market share of less than 15 per cent on the
relevant market where the undertakings concerned are competitors
and market share of less than 25 per cent on the respective relevant
markets where the undertakings concerned are not competitors may
not impede or restrict competition. The Methodology further suggests that market share of less than 40 per cent is unlikely to impede
or restrict competition.
The Commission, however, has the discretion to approve a concentration that leads to the establishment or strengthening of a dominant position, if it is expected to result in positive effects that would
outweigh on balance the negative impact. Such positive effects should
relate to the modernisation of a business, the structural improvement
of the market and better satisfaction of the interests of consumers.
20 Is there a special substantive test for joint ventures?

No, the LPC has not established, and the Commission has not developed, a special test for joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

The LPC defines a dominant position as the position of an undertaking which, with view of its market share, financial resources,
access to the market, technological level of development and business relations with other enterprises, can hinder the competition on
the respective market, because such enterprise is independent from
its competitors, suppliers or customers. Nevertheless, the Commission has authorised concentrations where one of the undertakings
concerned has already enjoyed a dominant position in the relevant
market prior to the transaction and the other undertaking has no, or
an insignificant, market share, thus the concentration would not lead
to a de facto change in the market structure.
The Commission would also investigate the possibility for coordinated or conglomerate effects, or both, even where the relevant
market itself is not characterised by an oligopoly structure. Particular attention is paid to the number of competitors on the market
and their market power, from which the Commission usually draws
inferences as to potential disciplinary effects on the undertakings
concerned.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The LPC provides an opportunity, and the Commission does occasionally consider, broader policy considerations, in particular when
it weighs the positive effects of a concentration against the negative
impact associated with the establishment or strengthening of a dominant position (see question 19).
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Commission considers all possible effects (positive and negative)
when assessing a concentration. It may approve a concentration if the
benefits (as a whole) of such concentration on balance outweigh the
negative impact associated with the establishment or strengthening
of a dominant position. In a number of cases, the Commission has
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taken into account the economic efficiencies of the proposed concentration and has based its decisions on such considerations, despite the
relatively high market shares of the undertakings concerned.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Commission may block the concentration, approve the concentration subject to remedies and conditions or impose pecuniary
sanctions. The Commission may impose on undertakings acquiring
control fines in the amount of up to 10 per cent of their total turnover
for, inter alia, the following violations of the LPC:
• failure to notify a notifiable concentration, or non-compliance
with remedies imposed with a decision of the Commission;
• implementation of a concentration that has been blocked by the
Commission;
• early implementation of a concentration in violation of the suspension obligation; or
• non-compliance with a decision of the Commission.
Together with a decision imposing a fine for merger control violations, the Commission may also order adequate measures to preserve
effective competition.
Periodic penalty payments

The Commission may impose on undertakings periodic penalty payments of up to 5 per cent of their average daily turnover for each
day of delay to comply with or implement an order or decision of
the Commission:
• for termination of an infringement, including where behavioural
or structural remedies are imposed; or
• for approval of commitments and remedies.
The Commission may impose on undertakings periodic penalty payments of up to 1 per cent of their average daily turnover for each
day of delay following the expiry of the deadline provided by the
Commission, where undertakings fail to provide assistance to the
Commission, or where undertakings fail to provide information or
provide incomplete or misleading information to the Commission,
or where undertakings obstruct a dawn raid.
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remedies before the end of 2008 under the abolished Law on Protection of Competition (abolished LPC) were rare.
The Commission has applied behavioural remedies, including,
inter alia, conditions that the undertakings concerned would:
• preserve certain lines of supply over a specific period of time
upon implementation of the concentration;
• discontinue manufacturing of certain products by the target;
• preserve certain assets for a specified period of time and ensure
the arm’s-length access of competitors or customers to an essential facility;
• ensure that clients will have continuing non-discriminatory
access to services, which are not tied in service packages;
• make certain investments in the target; or
• not apply certain types of rebates in dealing with customers.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

In contrast to the ECMR, the LPC does not envisage a final deadline
for the parties to propose commitments modifying the concentration.
However, having in mind the specified deadlines for Phase II investigation, as well as the time period required by the Commission to
assess the proposed commitments it could be reasonably concluded
that the parties shall submit such commitments before the public
hearing with the participation of the notifying undertakings.
Whenever remedies are imposed, the Commission retains continuous jurisdiction, determines the deadlines for their implementation and monitors their implementation. The Commission decisions
ordering discontinuation of an infringement, including through
imposition of structural and behavioural remedies, are subject to
prompt implementation.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

So far the Commission has required specific undertakings in only
one foreign-to-foreign merger in 2005. As the concentration in that
case was related to a possibility for market foreclosure due to control over a package of intellectual property rights, the Commission
authorised the transaction on the condition that the undertakings
concerned should transfer several of the intellectual property rights
to third parties.

Penalties for individuals

The Commission does not provide for criminal sanctions. However,
individuals who assisted the commitment of a violation of the Commission’s orders, where such behaviour does not qualify as a crime,
may receive a penalty of up to 50,000 levs. Individuals who fail to
assist an investigation of the Commission may receive a fine of up
to 25,000 levs.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The Commission may attach conditions or obligations to its clearance decision, provided that such remedies are directly related to
the implementation of the concentration, and that they are strictly
aimed at guaranteeing the preservation of competition in the affected
market. Unlike EU competition law, where only the participants in
the concentration may offer undertakings, the LPC provides that
the Commission may also unilaterally impose remedies for elimination of the competition concerns on the respective relevant markets.
During a Phase I investigation the Commission may approve commitments offered by the notifying undertakings. During a Phase II
investigation the Commission may approve proposed remedies and
may devise and impose remedies on its own initiative.
The Commission has not yet accepted or devised remedies under
the currently effective LPC. Examples of the imposition of structural
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28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

No specific rules are envisaged in the LPC or the Guidelines in this
regard and the practice of the Commission is limited. Where ancillary restraints are present the Commission applies the rules of the
European Commission Notice on restrictions directly related to and
necessary for concentrations.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Customers and competitors may petition the Commission where a
concentration has been implemented in breach of merger regulations;
however, the Commission would open an investigation on its initiative. However, in the context of pending investigations, third parties
may request to be constituted as parties to the proceedings at the
Phase II investigation. In their capacity as parties they enjoy similar rights to those granted to the undertakings concerned – right of
access to the materials of the investigation, submission of comments
on a statement of objections and participation in public hearings held
by the Commission during Phase II investigations.
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Update and trends
Decrease in the number of notified and reviewed transactions
Both the number of notified concentrations and the number of
reviewed concentrations in 2012 reached their lowest levels for the
last eight years. As there have been no significant legislative changes
in the merger control legislative framework since 2008 the reasons for
the decrease in the number of notified and reviewed concentrations
in 2012 should be sought elsewhere. One factor contributing to the
decrease (among others) seems to be the continuing sense of market
insecurity affecting the number of mergers and acquisitions on both
international and local level.
Greater emphasis on pre-merger consultations
In its 2012 Annual Report the Commission specifically pointed out
that it has been conducting pre-merger consultations initiated by the
participants in contemplated concentrations. Pre-merger consultations

Even if they are not constituted as parties to the proceedings,
third parties have the right to submit written comments with regard
to the proposed concentration. In a Phase I investigation written
comments are accepted within seven days of publication of a notice
on the website of the Commission for opening of an investigation. In
Phase II investigations the term for submission of written comments
by third parties is 30 days upon the publication of a notice on the
Commission’s website. Also, as noted in question 18 as part of the
review procedure the Commission will always approach competitors
and customers to get their views, including with regard to the effects
that the implementation of a concentration will have on competition
in the relevant market.
The LPC provides a fairly broad definition of the term ‘interested party’, which includes any person, undertaking or association
of undertakings whose interests may potentially be affected by a violation of the LPC. Furthermore, as noted in question 32, decisions
of the Commission can be appealed to the Supreme Administrative
Court (the SAC) by any ‘interested party’. In its interpretation of the
LPC, the SAC has also confirmed that a competitor in the relevant
market as well as a customer or a consumer of the products or services affected by the concentration would have standing to appeal a
decision of the Commission.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The LPC explicitly provides that all merger control decisions that
close an investigation and decisions for the initiation of Phase II
investigation shall be published in the Public Registry of the Commission available on its official website. Moreover, the Commission shall announce in the Public Registry the notices for opening
of investigations and for issuance of clearance decisions. However,
upon the request of the notifying party and only in well-justified
cases (eg, when publicly traded companies are merging), the Commission might refrain from publishing a notice for the opening of an
investigation on its website.
Commercially sensitive information is subject to full disclosure
to the Commission. Addressees of a request for information from
the Commission cannot call upon protection of business secrets to
refuse to provide to the Commission a particular piece of confidential information. The LPC requires competition officials to protect
any information identified by the undertakings concerned as business
secrets. Moreover, documents and information may only be used
by the Commission for the purposes of the LPC. Any information
identified as a business secret is erased from the official version of
the decision that is published in the Public Registry of the Commission. The notifying parties shall comply with the special Rules on
the Access, Use and Storage of Documents Constituting Production,
Trade or Other Protected Secret adopted by the Commission.
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on the information that should be included in a merger notification are
optional and have been available in previous years as well. However,
it seems that the Commission aims at placing a greater emphasis on
the availability of such procedure.
Acceptance of definition of geographic market wider than national
So far the Commission has been reluctant to accept geographic
market definitions wider than national. In its Decision 1509 of 18
December 2012 the Commission adopted the widest possible
definition accepting that the market of production and sale of lead and
zinc concentrate (respectively the vertically connected market of lead
and zinc) are worldwide as these commodities can be traded on the
world market and their prices are based on international quotes. As
a result the Commission cleared a concentration involving the main
Bulgarian manufacturers of lead and zinc concentrate.

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Commission is a member of the International Competition
Network, the European Competition Network and the European
Competition Authorities, and has access to information regarding
multi-jurisdictional notifications. It has developed close working
relations with the European Commission and a number of national
competition authorities, including on the basis of cooperation agreements. In some cases involving foreign-to-foreign mergers, the Commission has requested information about the status of proceedings
from other national competition authorities. In addition, in 2010 the
Commission took measures for improving the exchange of information between competition authorities of the EU member states in
cases of mergers notified in more than one member state by adopting
a sample of a declaration of consent for disclosing other confidential
information to competition authorities in EU member states. This
information can be disclosed and used only if the affected undertakings have voluntarily expressed their explicit consent for disclosing
and using their production, trade or other secret protected by law.
Judicial review
32 What are the opportunities for appeal or judicial review?

All merger control decisions of the Commission, except for decisions for opening of an investigation ex officio and opening of a
Phase II investigation, are subject to judicial review. Jurisdiction is
vested in the Bulgarian Supreme Administrative Court (SAC). Standing to appeal is granted to the parties to the proceedings and to any
third party with legitimate interest (see question 29). Appeals must
be lodged within 14 days, which for the parties to the proceeding
begin as of the date of announcement of the clearance decision under
the provisions of the Administrative Procedure Code, and for any
interested third parties, as of the date of publication of the clearance
decision on the electronic Public Registry of the Commission.
33 What is the usual time frame for appeal or judicial review?

The appeal process of decisions of the Commission follows the
standard judicial review procedure for administrative acts. Bulgarian
law does not provide for any specific time frame and timing largely
depends on the workload of the SAC. The SAC hears competition
cases as a first instance and at cassation. A three-member panel of
supreme judges hears appeals against decisions and orders of the
Commission. The panel acts as a first instance in actions against
Commission decisions and as a first and final instance in actions
against orders. The review concerns points of both fact and law. A
panel of five supreme judges hears appeals against judgments of the
three-member panel (first instance) of the SAC in actions against
decisions of the Commission. The five-member panel reviews the
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case on points of law only. Generally, a full-blown review process on
two instances may take up to two years.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In 2012, there was a decrease in merger filings compared with 2011.
As a result, the Commission initiated 24 proceedings of which 23
followed a submission of notifications for concentration; in only one
case were proceedings started on the initiative of the authority. The
Commission adopted a total of 28 merger control decisions of which
25 were clearance decisions. The Commission imposed sanctions in
one case of a total amount of 45,679 levs relating to a local merger.
In one case the Commission initiated a Phase II investigation and in
one case the proceedings were suspended as the Commission established that the concentration had a Community dimension and is
therefore was within the competence of the European Commission.
In 2012 the Commission did not block any concentrations nor did it
impose any conditions or obligations related to the implementation
of the concentrations.
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35 What are the current enforcement concerns of the authorities?

The Commission’s priorities for 2013 laid down in its 2012 Annual
Report are to improve the efficiency of control over concentrations,
where the Commission’s efforts will be focused on:
• encouraging pre-merger contacts between notifying parties and
the Commission with regard to concentrations with local dimension as well with regard to concentrations with multinational significance by way of consultations, opinions and giving broader
publicity to the competition rules and its practice (including to
the Rules on Imposition of Remedies for Preservation of Effective Competition in Merger Cases adopted by the Commission
in December 2011);
• carrying out ex-post control over the fulfilment of the conditions
under which the Commission has authorised a concentration;
and
• improving the procedure applied by the Commission for assessment and referral of concentrations from or to the European
Commission.
36 Are there current proposals to change the legislation?

Currently there are no proposals for changes in the merger control
legislation.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

In Canada, all mergers are governed by the federal Competition Act
(the Act), which establishes jurisdiction for the review of mergers
affecting the Canadian market. The Act is enforced by the Commissioner of Competition (the Commissioner), a federal appointee,
who generally is appointed to a five-year renewable term. The Commissioner is supported by the Competition Bureau (the Bureau), an
independent law enforcement agency within the federal Department
of Industry. The Commissioner and, by extension, the Bureau, has
broad powers to investigate and evaluate a merger. Should the parties
to a merger not be prepared to cure competitive concerns identified
by the Bureau, the Commissioner can apply to the Competition Tribunal (the Tribunal) for a remedial order.
The Tribunal, created by the Competition Tribunal Act (the Tribunal Act), is a specialised adjudicative body composed of judicial
members and business and economic experts. The Tribunal generally
has the powers of a regular court and is the forum of first instance
for any merger challenged by the Commissioner. While the Tribunal
Act requires that the Tribunal conduct its hearings ‘as informally
and expeditiously as the circumstances and considerations of fairness
permit’, the Tribunal operates with many of the procedural trappings
of an ordinary court and, consequently, hearings routinely take many
months to complete.
For mergers subject to foreign investment or other specific regulatory approvals, see question 8.
2

What kinds of mergers are caught?

Subject only to industry-specific statutes of concurrent or pre-emptive
jurisdiction, all mergers (and the term is defined very broadly) that
have a sufficient Canadian nexus (ie, a real and substantial connection to Canada), regardless of size, are subject to the substantive
jurisdiction of the Act, and therefore to investigation and evaluation
by the Commissioner and possible referral to the Tribunal. However,
the Act’s pre-merger notification regime is of more limited scope. Part
IX of the Act creates five broad categories of transactions that might
be subject to pre-merger notification. These are asset acquisitions,
share acquisitions, acquisitions of an interest in an unincorporated
combination, amalgamations and the formation of unincorporated
combinations (if they meet certain party and transaction size thresholds, discussed in question 5).
3

What types of joint ventures are caught?

Generally, joint ventures with a sufficient Canadian nexus are caught
by the Act’s broad definition of ‘merger’ and are subject to the Act’s
substantive jurisdiction. Depending on how it is structured, a joint
venture could be caught under the mandatory pre-merger notification
regime as an unincorporated combination (usually a partnership), a
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share acquisition or a corporate amalgamation. However, there are
exemptions for joint ventures that meet certain conditions. (There
are also separate provisions in the Act dealing with competitor agreements that may apply to joint ventures – see question 20.)
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Act contains a bright-line definition of ‘control’: the holding or
acquisition of more than 50 per cent of the voting securities of the
corporation or, in the case of a partnership, the holding or acquisition
of an interest in the partnership entitling the holder or acquirer to
more than 50 per cent of the profits of the partnership or of its assets
on dissolution. However, the Act’s pre-merger notification regime
does not require that control be acquired to trigger a filing obligation. The acquisition of ‘any of the assets in Canada of an operating
business’ (other than in the ordinary course) or of shares yielding
cumulative ownership of more than 20 per cent of the shares of a
public company (more than 50 per cent if the acquirer already owned
20 per cent or more before the proposed transaction) or more than
35 per cent of the shares of a private company or interests in a combination (more than 50 per cent if 35 per cent or more was owned
before the proposed transaction) will be sufficient to trigger a notification obligation (provided that other financial criteria discussed in
question 5 are met).
Additionally, minority interests less than outright control may be
caught by the substantive provisions of the Act because it defines a
merger to include any transaction by which a party acquires a ‘significant interest’ in the business of another person. What constitutes
a ‘significant interest’ is not defined by the Act. However, the Commissioner’s Merger Enforcement Guidelines (MEGs) contemplate
that the acquisition of a ‘significant interest’ could occur at as low as
a 10 per cent ownership interest or indeed without an equity interest
if contractual or other circumstances allow material influence to be
exercised over the business of another person.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The Act’s substantive jurisdiction extends to all mergers that have
a real and substantial effect on the Canadian marketplace regardless of size. However, the Act’s pre-merger notification requirements
are triggered by bright-line thresholds designed to give certainty to
merging parties regarding filing obligations. The transaction must
involve an ‘operating business’ in Canada (in the sense that employees regularly report for work within Canada as opposed to merely a
passive investment – but, in the Commissioner’s view, such employees may be those of an agent or contractor). The obligation to notify
is contingent upon satisfaction of both a party-size threshold and a
transaction-size threshold.
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Party-size threshold

The parties to the transaction, together with their worldwide ‘affiliates’ (defined generally as those entities in a relationship of control
to one another or under common control), collectively have assets
in Canada or gross revenues from sales in, from or into Canada
(domestic sales plus exports and imports) in excess of C$400 million
in the most recently completed fiscal year.
Transaction-size threshold

Generally, the assets in Canada that are the subject of the transaction or the gross revenues generated from those assets (domestic
plus export sales) are in excess of C$80 million (this is the 2013
threshold; the threshold is subject to an annual inflation adjustment
by regulation).
As noted in question 4, if the underlying party-size and transactionsize thresholds are met, the acquisition of more than 20 per cent of
the shares of a public company (more than 50 per cent if the acquirer
already owned 20 per cent or more before the proposed transaction) or more than 35 per cent of the shares of a private company
(more than 50 per cent if 35 per cent or more was owned before
the proposed transaction) will be sufficient to trigger a notification
obligation in the case of share transactions. Similarly, a proposed
acquisition of an interest in a combination of two or more persons
to carry on business otherwise than through a corporation (eg, a
partnership) is also notifiable, if the party-size and transaction-size
thresholds are met, and if it will result in the acquiring party and its
affiliates being entitled to more than 35 per cent (or more than 50
per cent if the entitlement was already 35 per cent) of the profits or
of the assets on dissolution. Similar, but more complex, thresholds
apply to amalgamations and combinations.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Notification is mandatory for transactions that exceed the thresholds
set out in question 5. A narrow exemption exists for asset securitisations meeting certain criteria. There are also other exceptions of very
limited scope (eg, transactions involving affiliated entities).
Parties occasionally notify voluntarily (eg, by requesting an
Advance Ruling Certificate), where a transaction falls below the
notification thresholds, if there is significant concern about the competitive impact of a transaction. Doing so allows the parties to seek
confirmation from the Commissioner that he will not challenge the
merger. However, the significant filing fees required on notification
(see question 10) make formal voluntary filings relatively rare.
If a non-notifiable merger comes to the Bureau’s attention from
other sources (eg, marketplace complaints), a notification is not
required but the Bureau may request or compel production of relevant information to carry out an assessment under the substantive
merger provisions of the Act.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Canada asserts an ‘effects’ test for jurisdiction. Thus, foreign-to-foreign mergers may be subject to substantive review under the Competition Act even though they occur outside of Canada, if competitive
effects from the transaction would occur within Canada. The competitive effects of primary interest are impacts on customers located
in Canada.
Foreign-to-foreign transactions are notifiable under the Act if the
entities involved have Canadian activities (directly or through affiliates) that exceed the notification thresholds set out in question 5. For
example, the acquisition of more than 20 per cent of the shares of
a foreign public corporation that has a subsidiary that carries on an
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operating business in Canada would trigger a notification obligation
if the financial thresholds are met.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The Investment Canada Act applies whenever a non-Canadian,
directly or indirectly, acquires control of a Canadian business regardless of whether it is owned by Canadians or other non-Canadians.
All non-Canadians must either file an application for review or a
post-closing notification of the investment unless a specific exemption applies.
To determine whether an investment is reviewable under the
Investment Canada Act it is necessary to consider whether the investor (or the vendor) is a ‘WTO investor’ (ie, controlled by persons
who are citizens of countries that are members of the World Trade
Organization); the book value of the assets of the Canadian business
being acquired; and whether the Canadian business being acquired
engages in cultural activities (such as books, magazines, film, television, audio or video recordings and radio or television broadcasting).
Where a WTO investor is involved, and if the Canadian business
is being acquired directly and is not engaged in cultural activities, an
investment will be reviewable only if the Canadian operating business being acquired has assets with a book value in excess of C$344
million. (This is the 2013 threshold amount; however, amendments
to the Investment Canada Act will increase this threshold to an enterprise value of C$600 million, then C$800 million and ultimately
C$1 billion. The new threshold will come into force on a date to be
determined by regulation once the definition of enterprise value has
been finalised.) If the acquisition is indirect (ie, the acquisition of
shares of a foreign corporation that controls a Canadian business)
the transaction is not reviewable.
Where the Canadian business engages in any of the activities of a
‘cultural business’, or if neither the investor nor the vendor are WTO
investors, the applicable thresholds for direct and indirect investments are assets with a book value of C$5 million or C$50 million,
respectively.
An application for review is made to the Investment Review Division of the federal Department of Industry (or the Department of
Heritage, where the merger involves any cultural businesses). There is
an initial review period of 45 calendar days, which may be extended
by 30 calendar days at the discretion of the agency and further upon
consent of the investor.
On an application for review, the substantive test applied is
whether the proposed transaction is likely to be of net benefit to Canada. Any economic impact on Canada may be considered, including employment, investment, productivity, R&D, exports, Canadian
management participation in the business and other factors. If the
acquirer is a state-owned enterprise, the review will also examine
whether it is likely to operate the acquired Canadian business in an
ordinary commercial manner. The Investment Canada Act approval
is parallel to but separate from Competition Act reviews, and the
Bureau provides input into this process with respect to a transaction’s
effects on competition in addition to completing its own review. Very
few transactions are rejected under the Investment Canada Act, but it
is common for investors to provide undertakings to the government
to confirm that the net benefit test will be fulfilled.
An acquisition of control of a Canadian business by a non-Canadian that falls below the thresholds for review under the Investment
Canada Act will not oblige an acquirer to make an application for
review. However, even where the transaction falls below the thresholds, it must still be notified by way of a two-page form to the
Investment Review Division of the Department of Industry (or the
Department of Heritage for cultural cases). Notification may be submitted by the acquirer any time before or up to 30 days after consummation of the transaction. If the transaction is in the cultural sector, a
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review may then be ordered (regardless of the level of assets) within
21 days of receipt of the notification by the Department of Heritage.
The Investment Canada Act also establishes a national security
review regime. Where the minister of industry in consultation with
the minister of public safety and emergency preparedness determines
that a transaction may be injurious to national security, the minister may initiate a review of the transaction regardless of the size of
the business or transaction, the nationality of the acquirer, whether
the transaction involves an acquisition of control or of a minority
interest and whether or not the transaction has closed. To date, no
guidance has been provided as to the types of transactions that may
be injurious to national security.
In addition to the general reviews under the Competition Act
and, if applicable, the Investment Canada Act, there are sector-specific review regimes in areas such as financial services, transportation,
broadcasting and telecommunications.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The Act does not set out deadlines for filing. When to submit a notification is a decision of the parties. However, a transaction that is
notifiable may not be consummated until the applicable statutory
waiting period has expired (see question 11).
Failure to comply with the pre-merger notification requirements
in the Act constitutes a criminal offence with possible fines of up
to C$50,000 as well as the possibility of civil penalties of up to
C$10,000 per day. Parties with a notification obligation that fail to
file do so at their peril as the Bureau is vigilant in monitoring financial
press accounts of transactions and is also made aware of transactions
through competitor, customer or supplier complaints. While to date
there have been no convictions or penalties imposed for failure to
notify, parties should expect this provision of the Act to be enforced
zealously unless the failure to notify was inadvertent, in which case
a decision not to prosecute or other resolution might be negotiable
with the Commissioner and the director of public prosecutions.
10 Who is responsible for filing and are filing fees required?

Generally, both parties to the transaction have the obligation to file.
In the case of a share acquisition, the Act deems the target entity, not
the vendor, to be a party to the transaction. In hostile or unsolicited
takeover bids, the bidder makes an initial filing (which commences
the waiting period) and the Commissioner then requisitions the counterpart filing from the target (which must be filed within 10 days).
The filing fee for a notification is C$50,000. The same filing fee
applies to a voluntary notification and seeking an Advance Ruling
Certificate (ARC). It is usually paid by the acquirer, but this is a matter of negotiation between the parties.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

There is a 30-day no-close waiting period from the day the filing is
certified complete (usually the same day as the filing by the last of
the parties occurs).
The Commissioner may, within the initial 30-day waiting period,
issue a supplementary information request (SIR) (somewhat similar
to a US ‘second request’, but usually less onerous) requiring the parties to submit additional information that is relevant to the Commissioner’s assessment of the proposed transaction. If the Commissioner
issues an SIR, a second no-close waiting period continues until 30
days after the day that the required information has been received
by the Commissioner and certified complete by the parties. While
the issuance of an SIR is a formal process established by the Act,
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requests by the Commissioner during the initial waiting period for
the voluntary disclosure of additional information are common and
do not affect the statutory waiting period.
The Act provides for early termination of the waiting periods by
the Commissioner. This can be expected to occur if the review has
been completed but is unlikely when the review is ongoing.
Implementation of the transaction is suspended during the waiting periods. In more complex cases, reviews may extend beyond the
waiting periods. If the parties proceed by way of an application for
an Advance Ruling Certificate, the no-close period runs until the
Commissioner has either issued a certificate or closed the file and
provided a waiver of the filing requirements. However, in such cases,
the Commissioner often simply requests that the parties refrain from
closing their transaction until the review is complete. There is no
obligation to accommodate such a request, but merging parties often
do so. Formal timing agreements between the parties and the Bureau
are another possible option by which parties may agree not to close
the transaction for a period of time after the expiry of the statutory
waiting period and to respond voluntarily to information requests
in an effort to avoid an SIR (see question 16 in respect of the SIR
process) or an application for an injunction. The Commissioner can
seek a temporary injunction to prevent the transaction from closing for a further 30 (extendable to 60) days to allow the Bureau to
complete its review.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Closing prior to expiry of the applicable waiting period, or without
filing, is a criminal offence, which can attach a fine of C$50,000, and
is also subject to a civil penalty of up to C$10,000 for each day of
non-compliance. While there have been no reported cases of prosecutions, and while some leniency has been shown in cases of inadvertence, the Commissioner is likely to enforce this provision rigorously,
particularly if it appears that the non-compliance was intentional.
Regardless of whether the waiting period has expired, closing
before clearance carries the risk that the Commissioner will challenge
the merger after completion of the review and will seek a divestiture
or dissolution order. The applicable limitation period for doing so is
one year after the date of closing.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Closing a foreign-to-foreign merger that is subject to the Act’s premerger notification requirements prior to the expiry of the applicable
waiting period, or without a filing, risks attracting the same sanctions
described in the response to question 12, above.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

As noted in question 11, the parties may proceed with closing if the
no-close waiting periods have expired but the review process is ongoing and the Commissioner has not obtained an injunction.
The Commissioner will focus primarily on Canadian issues
in all cases. In a foreign-to-foreign merger, the Bureau and Tribunal will typically be receptive to local divestiture (or, occasionally,
behavioural) remedies as long as they are sufficient to address the
domestic anti-competitive effects. Local hold-separate arrangements
pending resolution of a Bureau review or Tribunal proceeding have
been employed in the past. However, the Bureau’s Remedies Bulletin
indicates that the circumstances in which the Bureau will consider
agreeing to the use of such hold-separate agreements are narrow.
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15 Are there any special merger control rules applicable to public
takeover bids?

As noted in question 10, rules exist to ensure that targets of hostile or
unsolicited takeover bids supply their initial notification in a timely
manner.
16 What is the level of detail required in the preparation of a filing?

The information required for a pre-merger notification filing is set
out in the Act and regulations promulgated pursuant to the Act. The
main requirements of the pre-merger notification filing are:
• an overview of the transaction structure;
• an executed or draft copy of the legal documents used to implement the proposed transaction;
• a description of the business objectives of the transaction;
• a list of the foreign antitrust authorities that have been notified;
• a summary description of the principal businesses carried on by
each party and of the principal categories of products within such
businesses, including contact information for the top 20 customers and suppliers for each such product category;
• basic financial information;
• an indication of the geographic scope of sales of each of the
party’s principal businesses;
• similar information related to each affiliate of the notifying party
with significant Canadian assets or sales; and
• all studies, surveys, analyses and reports prepared or received by
an officer or director for the purpose of evaluating or analysing
the proposed transaction (similar to the ‘4(c)’ documents under
the US Hart-Scott-Rodino Antitrust Improvement Act of 1976
(HSR Act)).
If the Bureau concludes during the initial 30-day review period that
more detailed review is warranted, it may issue an SIR requiring the
production of whatever additional documents and data are considered relevant to the review. The Bureau’s (non-binding) guidelines
on the merger review process state that, in all but exceptional cases,
the Bureau will limit the number of custodians to be searched in
preparing a response to an SIR to a maximum of 30 individuals. The
guidelines also state that the default search period for hard copy and
electronic records in the possession, custody or control of a party
will generally be the year-to-date period immediately preceding the
date of issuance of the SIR and the previous two full calendar years.
The Bureau will also generally limit the relevant time period for data
requests to the year-to-date period immediately preceding the date
of issuance of the SIR and the previous three full calendar years.
Finally, the Bureau has suggested that, where parties operate on a
North American basis, and where the transaction does not raise
Canada-specific concerns, the Bureau will work with the parties to
try to limit the list of custodians to any list of custodians that the
US authorities have agreed to in connection with a second request
under the HSR Act.
17 What is the timetable for clearance and can it be speeded up?

In most straightforward cases the Commissioner’s review is typically
concluded within two to three weeks from the date of application or
filing. However, in more complex cases the Bureau’s review process
may be substantially longer.
Although it is non-binding, the Bureau’s Fee and Service Standards Handbook sets out the following ‘service-standard’ periods to
which the Bureau will attempt to adhere in its review process:
• 14 days for non-complex mergers;
• 45 days for complex mergers, except where an SIR is issued; and
• 30 days after compliance with an SIR, for complex mergers
where an SIR is issued (this corresponds with the statutory noclose waiting period following compliance with an SIR).
www.gettingthedealthrough.com
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The Bureau commences its ‘service standards’ when it has received
sufficient information to assign complexity, as outlined in the Fees
and Service Handbook. However, they are intended to be maximums
and the Bureau often completes cases in less than the full servicestandard period.
It is possible to speed up the timetable for clearance if the
Bureau’s substantive inquiries can be satisfied before the statutory
waiting or the ‘service-standard’ periods (or both) expire. (The Commissioner’s power to terminate a waiting period early is discussed in
question 11.) Parties and their counsel will usually provide additional
information as requested by the Bureau on a voluntary basis and
often submit detailed ‘competitive impact’ analyses to the Bureau to
expedite completion of the review process.
18 What are the typical steps and different phases of the investigation?

After notifications have been filed, the Bureau will typically have
follow-up questions and conduct its own independent investigations.
Bureau staff will usually contact some or all of the customers set out
in the parties’ filings to solicit information from them regarding the
proposed transaction. Suppliers and competitors may also be contacted. In addition, the Bureau may request that the parties to the
merger provide additional information, documents and data such as
estimates of market shares.
If the Commissioner plans to issue an SIR, the scope of this
request will be discussed during the initial 30-day waiting period and
these discussions may continue after the request is issued. Pursuant
to the SIR provisions, more complex mergers will typically involve
compulsory production of large volumes of documents and data.
The provision of compulsory testimony through depositions before
a reviewing officer is possible but rarely used in practice.
Most complex mergers will involve face-to-face meetings with
Bureau staff, and possibly federal Department of Justice lawyers as
well as experts retained by the parties and/or the Bureau. Regardless
of complexity, regular communication between the Bureau staff and
the parties’ counsel is the norm.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test for the Commissioner to challenge and the Tribunal to issue a remedial order is whether the merger or proposed
merger is ‘likely to prevent or lessen competition substantially’ in
any relevant market. The Act sets out a number of evaluative factors
that the Tribunal (and, by implication, the Commissioner during his
investigation) is to consider in applying this substantive test:
• the availability of acceptable substitute products;
• the effectiveness of remaining competition;
• foreign competition
• whether the merger will remove a vigorous competitor from the
market;
• whether the target entity has failed or is about to fail;
• barriers to entry;
• the nature and extent of change and innovation in the market;
and
• any other relevant factors (which will often include the possible
existence of countervailing buyer power).
The Act also requires that the Tribunal not make a determination on
the basis of market shares or concentration ratios alone and the Act.
Uniquely among mature competition regimes, the Act provides a
statutory efficiency defence that allows an otherwise anti-competitive
merger to be ‘saved’ if there are offsetting efficiencies (see question
23 with respect to economic efficiencies).
The MEGs elaborate on the Bureau’s views of each of the evaluative factors set out in the Act. They also establish ‘safe harbours’
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within which the Commissioner generally will not challenge a merger
with respect to ‘unilateral effects’ and ‘coordinated effects’ theories of
competitive harm (see further discussion in the response to question
20). In respect of unilateral effects, the Commissioner generally will
not challenge a merger if the combined post-merger market share of
the merged entity is less than 35 per cent. For coordinated effects
theories of harm, the Commissioner generally will not challenge a
merger where the post-merger four-firm concentration ratio (combined market shares of the largest four firms) is below 65 per cent
or the merged entity’s market share would be less than 10 per cent.
20 Is there a special substantive test for joint ventures?

Joint ventures often fall within the definition of mergers (see question 3) and are thus subject to the same substantive test (see question
18). However, the Act specifically exempts from substantive review
certain unincorporated ‘combinations’ in connection with one-off
projects or programmes, provided a number of specified criteria are
met. These relate to control of the joint venture parties, the business
rationale for the formation of the joint venture, the scope and duration of the joint venture’s activities, and the extent of the adverse
effect of the joint venture on competition. Part IX of the Act contains
an imperfectly analogous notification exemption for ‘combinations’
that meet specified criteria.
In March 2010, two new provisions came into force dealing with
agreements between competitors. Such agreement may be subject
either to criminal prosecution under the conspiracy offence or to
challenge as a reviewable practice by way of an application to the
Tribunal for a prohibition order. The framework for the reviewable
practice is very similar to the merger provisions. Once the Bureau
has decided which track to pursue (merger, civil agreement among
competitors or criminal conspiracy), there are double jeopardy protections that preclude it from using the other tracks.
The Bureau has indicated in its Competitor Collaboration Guidelines that the conspiracy offence will be used for ‘naked restraints’
(cartel-like conduct) and that those bona fide joint ventures that do
not constitute mergers will normally be reviewed under the competitor agreements reviewable practice.
21 What are the ‘theories of harm’ that the authorities will investigate?

In general, the Bureau will consider whether a proposed horizontal
transaction (ie, a merger involving current competitors) is likely to
lead to a substantial prevention or lessening of competition on either
a unilateral effects basis or a coordinated effects basis. Under the first
theory of harm, the Bureau will consider whether the merged entity
will likely be able to profitably raise prices (or lessen competition
in other non-price dimensions) than would exist in the absence of
the merger without relying on an accommodating response from its
competitors (see question 19). Under the second theory of harm, the
Bureau considers whether the proposed merger is likely to reduce
the level of competition in a market by, for example, removing a
particularly aggressive competitor, or enabling the merged entity to
coordinate its behaviour with that of its competitors, so that higher
post-merger prices are profitable and sustainable because other competitors in the market have accommodating responses. Vertical mergers may raise concerns when they increase barriers to entry, raise
rivals costs or facilitate coordinated behaviour. Mergers may also
give rise to concerns about the prevention of competition in a market
when, in the absence of the proposed merger, one of the merging
parties is likely to have entered the market de novo and erode the
existing market power of the other party.
As noted, in addition to price, the Bureau also assesses the effects
of a merger on other dimensions of competition, including quality,
product choice, service, innovation and advertising.
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22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The MEGs, Tribunal jurisprudence and media statements by senior
Bureau staff indicate that merger review is informed in limited part
by the Act’s purpose clause, including its concern with ensuring that
‘small and medium-sized enterprises have an equitable opportunity
limited to participate in the Canadian economy’. However, as a practical matter, non-competition issues such as industrial policy considerations are generally not relevant to the Commissioner’s review
process.
Bureau reviews of proposed mergers in the federal financial
services and transportation sectors on competition grounds operate
in parallel with systems of ministerial approval that are based on
broader public interest considerations. In both systems, the Commissioner’s views on the competitive ramifications of proposed mergers
inform but do not bind the relevant minister in making a decision
on public interest grounds. Thus, the Act specifically provides that
the Tribunal shall not make an order in respect of a merger involving financial institutions or transportation undertakings in respect of
which the federal minister of finance or transport, as the case may
be, has certified to the Commissioner that the merger would be in
the public interest.
Acquisitions of Canadian companies by foreign acquirors are
subject to broader review under Canada’s foreign investment review
legislation (see question 8).
23 To what extent does the authority take into account economic
efficiencies in the review process?

As stated above (see question 19), the Act provides an efficiency
defence that allows an otherwise anti-competitive merger to be
‘saved’ by likely efficiencies that will be greater than and offset any
prevention or lessening of competition. The scope of the efficiencies defence was examined in the Superior Propane case, and more
recently in the CCS case. The Superior Propane decision marked
the only time a party has argued successfully to the Tribunal that an
otherwise anti-competitive merger should be saved by its overriding
efficiencies. The main issue in the case was whether a ‘total surplus’
or ‘consumer welfare’ standard should be used to evaluate the trade
off between efficiencies and anti-competitive effects. The Tribunal
adopted the ‘total surplus’ standard but the Federal Court of Appeal
rejected this approach and remanded the case back to the Tribunal
for reconsideration of the proper standard to apply. At the rehearing, the Tribunal again rejected the consumer welfare standard but
adopted a ‘balancing weights’ approach, which gives some consideration to the redistributive effects of a merger (eg, negative impacts
on low-income consumers) in addition to the overall magnitude of
efficiency gains. This decision was upheld by the Federal Court of
Appeal. The decision remains controversial and the Bureau continues to scrutinise efficiency defence claims rigorously. Its approach is
detailed in the MEGs.
In the more recent CCS case decided by the Tribunal and upheld
by the Federal Court of Appeal, the Tribunal rejected the efficiency
defence, determining that the cognisable efficiencies created by the
transaction were minimal.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Tribunal, on application by the Commissioner, may order the
parties to a proposed merger to refrain from implementing their
merger or doing anything the prohibition of which the Tribunal
determines is necessary to ensure the merger (or a part of it) does not
prevent or lessen competition substantially. If a merger has already
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Update and trends
The revised two-stage merger process, with a Supplementary
Information Request (SIR) as the possible second stage, has now
been in effect for more than four years, and both merging parties
and the Competition Bureau are becoming more familiar with the
new system and its demands. SIRs are being issued, on average, in
about 5 per cent of merger cases, which is an increase from the first
couple of years of the new system, and is higher than was generally
anticipated when it was introduced. On the other hand, both the
volume of records produced in response to the typical SIR, and the

been completed, the Tribunal may order the dissolution of the merger
or the divestiture of assets or shares. In addition, with the consent of
the Commissioner and the merging parties, the Tribunal may order
any other action to be taken as part of the remedy for a proposed or
completed merger.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Divestitures are the primary remedy used in merger cases. In the CCS
case, the Bureau sought dissolution as the preferred remedy but the
Tribunal concluded that a divestiture order would be appropriate.
While it is possible (and frequently of interest to merging parties) to
resolve issues through the use of behavioural remedies such as firewalls or agreements to supply, these tend to be viewed by the Bureau
as less desirable than structural remedies such as divestiture. Parties
should expect that, in most cases, the Commissioner will seek to have
any negotiated remedies recorded in a consent agreement that is filed
with the Tribunal, whereupon it has the force of a Tribunal order.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Any divestiture or other remedy ordered by the Tribunal must restore
competition to the point at which it can no longer be said to be substantially less than it was before the merger. The Tribunal has broad
jurisdiction to attach detailed terms and conditions to divestiture
orders, including deadlines for completion and provisions appointing
and empowering trustees to effect such divestitures if the merging
parties fail to do so in a timely manner. The Bureau also has broad
discretion to negotiate the terms of divestiture or dissolution orders
or behavioural remedies to be embodied in a consent agreement.
The Bureau’s 2006 Remedies Bulletin indicates that it prefers
‘fix-it-first’ remedies whereby an approved upfront buyer is identified
and, ideally, consummates its acquisition of the stand-alone business
to be divested at the same time as the merger parties consummate
their own transaction. When it is not possible to fix it first – which,
in practice, is frequently – the Bureau will expect that divestures be
effected by the merging parties within three to six months. If they fail
to do so, a trustee will be appointed to complete the sale in a similar
time frame without any guaranteed minimum price to the seller.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

As noted in question 7, foreign-to-foreign mergers with competitive
effects within Canada are subject to the Act, including its remedial
provisions. Consequently, remedies up to and including divestitures
of Canadian assets have been required in foreign-to-foreign mergers.
However, in some cases, the Bureau may rely on remedies required
by foreign competition authorities and not take separate remedial
steps in Canada if the foreign remedies are sufficient to address anticompetitive concerns in Canada. Examples include BASF/Ciba,
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time to complete such production, has decreased significantly from
the early years. The lesson seems to be that, while the Bureau has
been more willing to issue SIRs than had been expected, it has also
become more targeted in the records it seeks.
The other recent lesson, arising in particular out of the CCS case,
is that small mergers that do not exceed the notification thresholds
will not get a pass just because of their size. If the Bureau believes
there to be serious competition problems, it is likely to review and
challenge whatever the volume of commerce involved.

Dow/Rohm & Haas, GE/Instrumentarium, Procter & Gamble/
Gillette, UTC/Goodrich and Thomson/Reuters. where the remedies
required by the US and European authorities were seen as sufficient
to address Canadian concerns. See question 34 for additional discussion of cases in which remedies have been required for foreign-toforeign mergers in Canada.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The Bureau will consider ancillary restrictions as part of its consideration of the transaction as a whole. Thus, the Bureau’s clearance of
a transaction will normally also cover any ancillary restrictions that
are known at the time of the review.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The Bureau will routinely contact customers, and often also suppliers and competitors, for factual information and their views about
a merger. However, the Act authorises the Commissioner alone to
bring an application to the Tribunal. Consequently, a complainant
has no direct ability to challenge a merger.
The Bureau is attentive to complaints from all types of private
parties. The Act also provides that any six residents of Canada can
compel the Commissioner to conduct an inquiry into a merger, but
the Commissioner remains the sole ‘gatekeeper’ who can commence
a challenge before the Tribunal.
The Competition Tribunal Rules provide that, if the Commissioner brings an application to the Tribunal, any party affected by the
merger may seek leave to intervene. Thus complainants may obtain
a formal voice in the proceedings at this stage.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

All documents (including pre-merger notifications) and information
provided to the Bureau are treated confidentially. However, the Act
does permit the Commissioner to share information and documents
received with a Canadian law enforcement agency (which would be
rare in merger cases); the Bureau also asserts that this includes foreign
antitrust agencies. In addition, the Commissioner may disclose information if the information is communicated for the purposes of the
administration of the Act. This includes the Bureau’s ‘field contacts’
with customers, suppliers and competitors, although such interviews
are conducted in a manner that attempts to minimise disclosure of
any confidential information. The Commissioner’s interpretation of
the confidentiality safeguards in the Act is articulated in the Bureau’s
2007 Communication of Confidential Information under the Competition Act bulletin. This interpretation is perceived by some as controversial and has not been tested before the courts.
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The Bureau does not announce the receipt of filings or commencement of investigations in the merger context. It has, with
increasing frequency, published press releases or ‘backgrounders’
regarding decisions in high-profile cases and, in respect of completed
merger reviews, publishes a monthly registry containing the names
of merger parties, the industry in which they operate and the outcome of the Bureau’s review.
Where a challenge occurs or a remedy is embodied in a consent
agreement, most of the relevant materials will be filed on the public
record at the Tribunal. However, commercial or competitively sensitive material may be placed on a confidential record.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Bureau routinely cooperates with other antitrust authorities
on mergers that have multi-jurisdictional aspects. Specific antitrust
cooperation agreements exist between Canada and three jurisdictions that give rise to a significant number of cross-border reviews:
the United States, the European Union and the United Kingdom, as
well as between Canada and each of Australia, Brazil, Chile, Japan,
Korea, Mexico and New Zealand. Unlike many of its sister agencies,
the Bureau asserts that it does not require a waiver to share confidential information with foreign agencies, as long as such sharing of
information is likely to result in assistance to the Bureau in its review
of a transaction (see question 29).
Judicial review
32 What are the opportunities for appeal or judicial review?

The Competition Tribunal Act provides for an appeal from the Tribunal on questions of law and of mixed fact and law to the Federal
Court of Appeal as of right, and on questions of fact alone by leave of
the court. An appeal from a decision of the Federal Court of Appeal
lies, with leave, to the Supreme Court of Canada. The courts have
held that, as an expert tribunal, the Tribunal is entitled to a considerable amount of deference within its sphere of operation.
Although it is theoretically possible to obtain judicial review of
the Commissioner’s decisions or actions as well, in practice he is
accorded a very high amount of deference because he is responsible
for investigative rather than adjudicative functions.
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33 What is the usual time frame for appeal or judicial review?

An appeal from a decision of the Tribunal can be a relatively long
process. For example, in the Superior Propane case, the Federal
Court of Appeal took eight months to render its decision on the
Commissioner’s initial appeal of the Tribunal’s decision, from the
date of the Tribunal’s judgment. Similarly, in the more recent appeal
of the Tribunal’s order in the CCS case, the Federal Court of Appeal
released its decision nine months from the date of the Tribunal order.
An appeal from the Federal Court of Appeal to the Supreme
Court of Canada would be expected to take a few months before
leave is granted, and if granted many more months before a hearing
is held and the court renders its decision.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Because the Commissioner effectively acts as the Tribunal’s gatekeeper in the merger context, merging parties (both domestic and
foreign) will typically work with the Commissioner to address any
concerns he might have with their transaction, rather than face a
lengthy and expensive process of defending their merger through
litigation before the Tribunal. The Commissioner has a mixed record
in the few contested proceedings before the Tribunal. For example,
the Commissioner was successful in obtaining a Tribunal divestiture
order in the CCS case, and met with mixed success in the Southam
newspaper case. However, the Commissioner failed to obtain a remedy in the Hillsdown or Superior Propane cases and the Commissioner was also unsuccessful in attempting to obtain a temporary
injunction against the Labatt/Lakeport merger in the brewing sector. In many other cases, the Bureau has been successful in negotiating consent divestitures or behavioural remedies. This has occurred
in numerous foreign-to-foreign mergers including, most recently,
Novartis/Alcon, The Coca-Cola Company/Coca-Cola Enterprises,
Teva/Ratiopharm and Live Nation/Ticketmaster.
35 What are the current enforcement concerns of the authorities?

The current merger review process was adopted in March 2009.
During the first four years under the new regime, SIRs were issued
in connection with 28 transactions. Responding to these requests
has required a significantly greater investment of time and resources
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than preparing the former ‘long-form’ notification or responding to
a voluntary information request under the prior regime. The Bureau
has not received additional resources to support the enforcement of
the new regime. The time frame for the completion of the Bureau’s
review of a transaction subject to an SIR has ranged from three
months to seven-and-a-half months.
The substantive merger enforcement framework is set out in
the 2011 Merger Enforcement Guidelines discussed above and has
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not changed at the time of writing. The Bureau remains focused
primarily on horizontal cases that could substantially lessen or prevent competition through unilateral or coordinated effects.
36 Are there current proposals to change the legislation?

No.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Decree Law 211 of 1973 (DL 211 or the Antitrust Law) establishes
the legal framework for antitrust matters in Chile.
DL 211 provides that the Tribunal de Defensa de la Libre Competencia (the Antitrust Court) and the National Economic Prosecutor’s office (FNE) are responsible for enforcing competition law in
Chile.
The FNE is an independent administrative entity in charge of
investigating conduct that may constitute violations to the Antitrust
Law, representing the public interest before the Antitrust Court and
seeking enforcement of resolutions, decisions and instructions issued
and passed by the Antitrust Court.
In turn, the Antitrust Court is a special, independent court of law,
subject to the supervision of the Supreme Court. Its role is to prevent,
correct and sanction anti-competitive conduct, to decide all cases
that the FNE or private persons may submit to its considerations. It
is also in charge of issuing general guidelines for the enforcement of
competition law.
2

What kinds of mergers are caught?

Any concentration transaction, including horizontal, vertical and
conglomerate transactions are subject to DL 211 to the extent they
could prevent, restrict or hinder free competition or tend to produce
such effects.
3

What types of joint ventures are caught?

As mentioned above, DL 211 states that every act or conduct that
prevents, restricts or hinders free competition or that tends to produce such effects are caught by the Antitrust Law, regardless of the
legal nature of the act or conduct that produces such effect.
Therefore, joint ventures are caught by DL 211 in the same manner as mergers, acquisitions or any other act or conduct as long as
they produce or are conducive to such effects.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Antitrust Law does not define ‘control’. However, Law No.
18,045 (the Securities Market Law), article 99 defines control as
‘any person or group of persons acting together, which, directly or
through other persons or companies, controls at least 25 per cent of
the shares of a company’, providing also for certain exceptions to
this rule. The Antitrust Court, when analysing this matter (Ruling
No. 117/2011), has referred to the definition and exceptions contained in article 99 of Securities Market Law, but has also considered
a broader definition of control – focused on competition – stating
that control means ‘the ability of a natural person or corporation to
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exercise a decisive influence in the adoption of competitive decisions
by other natural persons or corporations’.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

There are no mandatory jurisdictional thresholds in Chile.
Nevertheless, in October 2012, the FNE issued a new version of
its ‘Internal Concentration Operation Guidelines’ (the Guidelines)
establishing certain thresholds for its own internal review. According to the Guidelines, the FNE will use the Herfindahl-Hirschman
Index (HHI) and will presume that a transaction that does not exceed
the following thresholds will have no potential antitrust effect and,
therefore, the FNE will rule out a further investigation:
• if the post-merger index is lower than 1,500 points;
• if the post-merger index is between 1,500 and 2,500 points
(which indicates a moderately concentrated market), and the
change in the HHI is below 200 points; and
• if the post-merger index above 2,500 points (which indicates a
highly concentrated market) and the change in the HHI is below
100 points.
However, neither the Antitrust Court nor the FNE are obliged to follow these thresholds when analysing a specific transaction.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The filing in Chile is voluntary, there being no legal obligation to
previously notify a horizontal integration or concentration transaction to the antitrust authorities or to make any mandatory filing
seeking its approval.
Parties to such transactions may voluntarily request its approval
to the Antitrust Court, by initiating a voluntary consultation
proceeding.
However, there are some exceptions regarding specific markets
that do require mandatory pre-merger notifications, as mentioned in
question 8 (below). In addition, certain companies, regardless of the
market in which they participate, can be compelled to notify according to a judicial order issued by the Antitrust Court as a remedy
imposed in specific cases.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

According to DL 211, the Antitrust Court may review any act or
contract that prevents, restricts or hinders free competition or is conducive to such effects in Chile, irrespective of the place of execution
of any such act or contract.
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DL 211 does not limit the Antitrust Court power to review a
merger depending on the nationality or place of incorporation or
business of the undertakings concerned. Any possible impact on
the Chilean relevant market of a future merger would be sufficient
to give jurisdiction to the Chilean antitrust authorities. Therefore,
foreign-to-foreign mergers may be notified and there will be a local
effects test, as if the merger were made by two national entities, as
long as the transaction is deemed to be against DL 211.
However, the fact that the transaction is an international merger
affecting several jurisdictions may be an element that the antitrust
authorities will consider when analysing it. As a practical matter,
it will not be considered a straightforward ‘exemption’, but it may
reduce the likelihood of being blocked.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Foreign investment is regulated by Decree Law No. 600 and chapter
XIV of the International Exchange Regulation of the Chilean Central
Bank. Nonetheless, these regulations do not regulate concentration
transactions but the entrance of foreign capital to Chile.
In addition, there are special regulations and relevant approvals
for the following matters.
Securities market

See question 15.
Banks and financial institutions

Decree with force of Law 3 of 1997 (the Banking Law), regulates
banks and financial institutions and created the Superintendencia de
Bancos e Instituciones Financieras (SBIF). The Banking Law provides
that no one may acquire, directly, through third parties or indirectly,
shares of a bank which, by themselves or added to those previously
held by the same person, amount to more than 10 per cent of bank
capital, without the prior consent of the SBIF.
Insurance

Decree with force of Law 251 of 1931 (the Insurance Companies
Law) regulates the insurance market. According to article 38 of the
Insurance Companies Law, insurance companies must report to the
Superintendencia de Valores y Seguros (SVS) on any change to their
shareholding structure entailing the acquisition of a 10 per cent or
greater share of their capital by a shareholder. In turn, the shareholder who acquires this interest must report to the SVS on the identity of its controlling partners and provide evidence that they have
not been declared guilty of certain crimes, or declared bankruptcy or
been penalised by the SVS.
Mass media

Law No. 19,733 on Freedom of Opinion and Information and Journalism requires that any relevant event or act in connection with the
modification or change of ownership or control in a media company
must be reported to the FNE within 30 days from its consummation.
However, in the case of media companies subject to the state-sponsored licensing system, this relevant event or act must be the subject
of a previous report prepared by the FNE assessing its impact on
the media market. This report must be issued within 30 days from
the filing of this application, otherwise to be deemed as not meriting
any objection.
Water utilities

Decree with Force of Law 382 of 1989, Ley General de Servicios
Sanitarios (the Water Utilities Law) establishes certain restrictions
to entry into the water utilities sector for controlling shareholders
of electric distribution utilities, local telephone companies and pipe
gas utilities that are natural monopolies, with customers in excess of
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50 per cent of all users of one or more of these utilities in the areas
under concession to any given water utility in those same geographical areas.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

As mentioned before, filing is not mandatory and as a result there is
no deadline for it. As there is no mandatory merger review a failure
to make a consultation will not itself trigger a sanction.
However, under the general rules, any horizontal integration or
concentration transaction that has not been consulted before the
Antitrust Court may be challenged by any individual or the FNE
before the Antitrust Court, initiating an adversarial proceeding if
such transaction is deemed to violate the Antitrust Law. The claim
may be filed prior to or after completion of the relevant transaction.
So far, there has been only one case in which the FNE has challenged
a transaction already completed and requested the imposition of fines
against the merged companies. All legal actions (except for collusion)
arising from the Antitrust Law have a three-year statute of limitations from the execution of the relevant agreement.
10 Who is responsible for filing and are filing fees required?

Since there is no mandatory filing required there is no one responsible
for it.
Nevertheless, as mentioned before, the Antitrust Law states that
‘whoever’ carries out or enters into any act or contract that hampers,
restricts or hinders free competition or that tends to produce such
effects may be penalised by the Antitrust Court. In the case of fines, it
may be applied to both the infringing entity and its directors, managers or any person taking part in the relevant act. In the case of fines
against entities, their directors, managers and persons who derived
benefit from the relevant act will be jointly and severally liable, provided they took part in the penalised act.
Therefore, every party involved in a transaction may be considered responsible for initiating a voluntary proceeding if the act or
contract is deemed to be against DL 211. As explained before, there
has been only one case in which the FNE has challenged a transaction
already completed and requested the imposition of fines against the
merged companies.
No fees are required if the parties initiate a voluntary proceeding
at the Antitrust Court.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

If the parties involved in the transaction file a voluntary consultation
requesting its approval before the Antitrust Court, the procedure
may last between eight and 12 months, depending on the complexity
of the transaction and of the information provided to the Antitrust
Court by the parties. The parties may also file an appeal remedy
(recurso de reclamación) before the Supreme Court against the resolution issued by the Antitrust Court. This procedure may take four
to eight additional months.
Once a consultation is filed the Antitrust Court has the power
to suspend the transaction. According to the Auto Acordado No.
5/2004 issued by the Antitrust Court, given that the non-litigious
proceeding has precisely the purpose of obtaining from the Antitrust
Court a pronouncement in order to grant or deny to the consultant
party the legal certainty established in DL 211, and because is inherent to the nature of the consultation proceeding to wait until the
pronouncement, from the date in which the consultation is filed the
facts, acts or contracts shall not be celebrated, executed or concluded
by the consultant party without prior court approval.

75

CHILE
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

In accordance with the information stated in question 11, once a
voluntary consultation proceeding has been filed parties may not
close the transaction without prior approval of the Antitrust Court.
If the parties closed the transaction before a final ruling has been
issued, the measures mentioned in question 24 could be applied by
the Antitrust Court.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

There are no particular sanctions applied in cases involving closing before clearance in foreign-to-foreign mergers and therefore the
general measures mentioned in question 24 could be applied by the
Antitrust Court.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

As there is no mandatory pre-merger review, no acceptable solutions
are needed in order to close before clearance in a foreign-to-foreign
merger.
By filing a voluntary pre-merger consultation the parties to the
transaction avoid the initiation of a litigious proceeding. Therefore,
the Antitrust Court may not impose fines at the end of the consultation proceeding but only impose conditions, restrictions, or block
the merger.
15 Are there any special merger control rules applicable to public
takeover bids?

Law No. 19,705 modified and added a new chapter to the Securities Market Law regarding public takeover bids and establishes
all the requirements for an operation of takeover of open-stock
corporations.
The general rule in Chile is that any takeover (entailing a change
of control) of a corporation that publicly trades its shares must be
conducted through a tender offer (an OPA). The OPA is a public
offer to acquire shares through the procedure detailed in the Securities Market Law, ensuring equal opportunity and fair dealing among
all shareholders of the OPA target company.
Consequently, if in a two-company business integration one of
them is a corporation that publicly offers it shares; such integration
must be subject to the OPA procedure. This is a general rule, however, so there are exceptions established by the Securities Market
Law.
16 What is the level of detail required in the preparation of a filing?

The Antitrust Court, within the scope of its authority, has issued a
court decree (Auto Acordado No. 12-2009) establishing its formal
criteria regarding preventive control in horizontal integration or concentration transactions (the Resolution).
The Resolution states that a voluntary consultation before the
Antitrust Court must include the following information:
• the parties to the transaction;
• the full description of the consulted transaction, including documents and the annexe containing the transaction, the structure
of property and control after the consulted transaction is completed, the countries in which it may produce effects, the schedule
and the existence of non-competitive clauses; and
• the relevant market; including a full description of the goods and
services commercialised by each party, the market size and the
market share of each of the parties, the structure and characteristics of the actual and potential offer and demand of the relevant
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goods and services, costs, description of the existent distribution
and commercialisation systems of the relevant goods and services, prices, existence of exclusivity and cooperation agreements
and joint ventures of each of the parties.
Once a consultation has been filed before the Antitrust Court, all this
information must be provided. Otherwise is very likely the Antitrust
Court will request all the aforementioned information ex officio.
17 What is the timetable for clearance and can it be speeded up?

See question 11.
18 What are the typical steps and different phases of the investigation?

According to DL 211, the FNE has authority to investigate acts that
could constitute violations of the Antitrust Law. For these purposes,
the FNE has issued the aforementioned Guidelines, which contain a
particular proceeding of investigation applicable when (i) the transaction has not been closed; and (ii) the transaction has been voluntarily notified by the parties to the FNE. Its principal steps are the
following:
Notification and opening the investigation

Parties should notify the transaction to the FNE by filing a form
available on the FNE’s website. Within a term of five business days,
the FNE should issue a resolution opening the investigation which
will be notified to the parties and will be available on the FNE’s
website. However, if parties notify the transaction under confidentiality, the investigation will not be opened until the transaction has
become public.
Proceeding

The proceeding should take no more than 60 business days from
the date of the resolution opening the investigation. This term can
be mutually extended by the FNE and the parties. However, if the
transaction is notified under confidentiality, the investigation will
not be opened, and therefore the 60-day term will not begin until the
transaction has become public.
During the proceeding, the FNE has all the investigative powers
granted by the DL 211 and is allowed to require information regarding any matter in connection with the transaction, including:
• the transaction itself;
• the transaction’s legal, economical, commercial and financial
aspects;
• the characterisation of the relevant market and the products and
geographical zones involved;
• the market shares;
• the conditions for entrance (market contestability);
• the evolution of prices; and
• the qualities and strategies of the participants of the affected
market.
Final decision

Before the 60-day term (or its extension) has expired, the FNE should
communicate to the parties its decision to:
• conclude the investigation;
• enter into a settlement with the parties; or
• consult the transaction before the Antitrust Court (given the parties the option to consult the transaction by themselves).
Where the FNE decides to enter into a settlement with the parties,
and if the parties are willing to do so, they will schedule a timetable
to conduct the negotiation of the general terms and conditions of
the settlement. If it is not possible to reach to an agreement within
such timetable, the FNE will consult the transaction before the
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Antitrust Court offering the parties the chance to consult the transaction by themselves. If the settlement agreement is reached, it must be
approved by the Antitrust Court within a term of 15 business days.
Alternative proceeding

If the parties close the transaction before notifying the FNE or if
they do not notify the transaction, the FNE can initiate an investigation following the general proceeding established to investigate any
antitrust infringement on the ‘Internal Guidelines of Investigation
Developed by the FNE’. Such proceeding may commence ex officio, or at the request of any third party. For such purpose, the FNE
will issue a resolution opening the investigation, and will notify the
affected parties of the opening of the investigation.
This general proceeding of investigation should be performed in
a reasonable term considering:
• the nature of the transaction;
• the proceeding merit;
• the complexity of the case; and
• the collaboration of the parties.
During the proceeding, the FNE has the investigative powers granted
by the DL 211. The investigation should finished either by:
• closing the investigation;
• filing a claim before the Antitrust Court; or
• reaching a settlement agreement with the parties that should be
approved by the Antitrust Court.
Substantive assessment

CHILE
Reasons for a merger

The financial or business reasons on which a merger is based are key
elements in assessing the probability of success should any dispute
arise with the competition authorities. Legitimate business reasons,
such as economies of scale or scope, or the need to tackle highly competitive markets, are considered reasonable justification to proceed
with a horizontal business combination.
Ultimately, the actual existence of merger-specific efficiencies or
synergies is an element that is especially held in regard by the Antitrust Court when approving or rejecting horizontal merger operations, particularly when such efficiencies have an impact in consumer
surplus.
Chilean competition case law shows that the authorities do not
consider market concentration as anti-competitive per se. Such a
determination would require evaluating the likelihood that the company that survives the merger will abuse its dominant position in the
applicable relevant market. Also, the Antitrust Court will analyse
whether the transaction could reduce the level of competition by
facilitating the coordination among the merged company and its
competitors.
20 Is there a special substantive test for joint ventures?

As mentioned in question 3, joint ventures are subject to the same
regulation as any other transaction that prevents, restricts or hinders
free competition or that tends to produce such effects. Therefore,
there is no special substantive test for joint ventures and, consequently, they are subject to the same test than mergers.

19 What is the substantive test for clearance?

The commissions under the old system issued case law in establishing the scope, content and implications of anti-competitive behaviour. Those commissions had considerable precedent-setting leeway
given the relative scope of their decisions and the fact that they were
authorised by statute to decide in equity. Consequently, the jurisprudence of those commissions has so far patterned, intermittently, the
regulations applicable in Chile to horizontal and vertical business
combinations.
From a detailed case-by-case analysis of the resolutions and decisions issued by the former commissions and the Antitrust Court, we
have gathered the following principles or criteria generally applicable
to market concentration cases:
Definitions

21 What are the ‘theories of harm’ that the authorities will investigate?

See question 19.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Non-competition issues have not been relevant in the review process,
considering that DL 211 is focused only competition matters and so
has been held by the Antitrust Court in its rulings.
23 To what extent does the authority take into account economic
efficiencies in the review process?

First of all, one must define the relevant markets involved, to determine the degree of market segmentation and applicable segmentation
criteria. Only then is it possible to predict the attitude competition
authorities are likely to take in dealing with a specific event, act or
contract referred to their attention.
Competition authorities are obviously entitled to determine at
their entire discretion which is the relevant market to be considered.
This discretion is subject, at any rate, to the rule of reason in justifying which perspective will be used.

From the analysis or recent resolutions issued by the Antitrust Court
and the investigations carried out by the FNE, we can conclude that
both antitrust authorities had given great importance to how efficiencies arising from an operation should compensate the potential
antitrust risks of a transaction, analysing how such efficiencies are
proved and how they will be effectively transferred to consumers.
The Antitrust Court has also analysed whether such efficiencies
could be obtained by the parties without generating potential antitrust risks (ie, greenfield entrance or organic growth versus merger
and acquisitions).

Barriers to entry and market growth

Remedies and ancillary restraints

The existence or absence of barriers to entry is an important factor
when attempting to determine the consequences of horizontal combinations from a competition law perspective.
Chilean antitrust authorities have usually held that the risks of
monopolistic abuses are considerably lower in markets without any
legal or natural barriers to the entry of potential competitors, that
is, with high market contestability. Likewise, a growing market is
probably better suited to withstand a horizontal combination given
the probable incursion of new competitors into the market.
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24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

According to articles 18 No. 2 and 31 of DL 211, the Antitrust Court
may set the terms and conditions for the consulted transaction. However, there are two precedents in which the Antitrust Court finally
blocked the consulted transaction. That was the case of the merger
between D&S and Falabella and the acquisition of Organización
Terpel Chile SA by Quiñenco SA. In this second case, the transaction
was blocked by the Antitrust Court but it was finally approved by

77

CHILE

Carey

the Supreme Court (imposing restrictions and conditions). Therefore,
the Antitrust Court has understood that the law entitles it to even
block a merger.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The parties to a merger may enter into a settlement agreement with
the FNE, which should be approved by the Antitrust Court. This
agreement may consider divestments and behavioural remedies by
the undertakings. So far, there are three precedents in this regard.
In the first one, the parties (LAN Airlines and TAM Linhas
Aereas) filed a settlement agreement entered into with the FNE in
January 2011 before the Antitrust Court. The agreement considered
several commitments by the merged company and also limitations to
its competitive position post-merger. However, the Antitrust Court
finally dismissed the settlement agreement, due to a prior voluntary
consultation proceeding filed by a third party regarding the same
merger. In its final ruling, members of the Antitrust Court expressly
stated that its dismissal of the settlement was grounded not only
because of the prior consultation filed by the third party, but because
the law does not allow the FNE to enter into settlement agreements
on non-adversarial issues, as would be the case in merger clearance
procedures.
In the second case, the parties (Iron Mountain Chile SA and
Storebox SA) filed a settlement agreement entered into with the FNE
in March 2013 before the Antitrust Court. The agreement imposed
behavioural remedies in order to reduce barriers to entry. In particular, a reduction on the costs charged to their customers for terminating services was agreed. The Antitrust Court approved the settlement
agreement in April 2013.
Finally, in the third case, Nestlé and Pfizer filed a settlement agreement entered into with the FNE in April 2013 before the Antitrust
Court. The transaction was part of a global transaction by which
Nestlé acquired Pfizer’s infant formula division. By this settlement
agreement, Nestlé was committed to sell all the assets corresponding
to Pfizer’s infant formula business developed in Chile. The Antitrust
Court approved the settlement agreement in May 2013.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

There are no specific rules for this matter. Therefore, basic conditions
and timing issues would be determined case by case by the Antitrust
Court.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

The only two precedents regarding foreign-to-foreign mergers in
Chile, under the actual regulation, are the following:
• Resolution No. 02/2005 of the Antitrust Court, regarding the
acquisition of BellSouth Chile Inc and BellSouth Chile Holdings
Inc (together ‘BellSouth’) by Telefónica Móviles SA. The Antitrust Court approved the transaction based on the efficiencies
that the integration would create, despite the existence of entry
barriers in a highly concentrated market. The post-merger scenario suggested a decrease in the number of market operators
from four to three, with the consequent increase in market concentration. The Antitrust Court approved the merger subject to
the following conditions:
(i)	Telefónica Chile must transfer part of its telecommunication
concessions in a public tender in which the conditions were
previously approved by the Antitrust Court;
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(ii)	the subsistent company after the merger, Telefónica Chile,
must be subject to the rules established by Law No. 18,046
for open-stock companies and be under the supervision of
the SVS; and
(iii)	Telefónica Chile is prohibited from on ‘on-net’ and ‘off-net’
discrimination pricing policies while the concessions mentioned in (i) are not transferred.
Resolution No. 7/2013 (AE) of the Antitrust Court, regarding
the acquisition of Pfizer’s infant formula division by Nestlé. As
explained, the FNE and the parties entered into a settlement
agreement in which Nestlé was committed to sell all the assets
corresponding to the Pfizer’s infant formula business developed
in Chile.

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

To the extent that the related agreements (ie, non-competition) prevents, restricts or hinders free competition, the Antitrust Court may
review such related agreements.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

According to the article 31 of the Competition Law, the review process is instituted by the Antitrust Court by a decree that is published
on its website as well as in the Official Gazette, notified by an official
letter to the FNE, to authorities directly involved and to the economic
players related to the matter at the Antitrust Court’s sole discretion.
Within not less than 15 business days, the notified parties and those
having a legitimate interest in the matter may provide information to
the Antitrust Court. Thus, customers and competitors are involved
in the review process as long as they have a legitimate interest in
the matter subject to review. As mentioned, the only right that third
parties at the review are entitled to is to provide information for use
in the process.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

As a general rule, Chilean legislation states that every act, resolution
and information that constitutes the process is public, and therefore
access to the information is granted to anyone who requests it at the
Antitrust Court.
In order to protect the parties from the disclosure of the sensitive
information, however, the Antitrust Court has issued a resolution
(Auto Acordado No. 11-2008 as amended by Auto Acordado No.
15-2012) regarding the reserve or confidentiality of the information provided to the process. The resolution states that the Antitrust
Court may rule that certain information will remain under ‘reservation’ or ‘confidentiality’. For this purpose ‘reservation’ shall mean
that access to the information will be granted only to the parties
present at the process, and ‘confidentiality’ shall mean that access
to the information will be restricted only to the providing party of
the information.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

In order to facilitate the investigative activities undertaken by the
head of the FNE, the FNE may enter into agreements with other civil
services and public entities, with national, foreign or international
entities or institutions, providing for the electronic transfer of data
not classified as either confidential or proprietary. Currently there are
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Update and trends
In December 2012 the Antitrust Court filed a resolution regarding the
acquisition of Supermercados del Sur SA (SDS) by SMU SA (SMU), two
large Chilean supermarket chains.
The proceeding was initiated by SMU, requiring the imposition of
certain remedies in order to eliminate its eventual antitrust effects.
The Antitrust Court found additional risks to those that were identified
by SMU, and consequently imposed stricter conditions than those
proposed by SMU. Among these conditions, the Antitrust Court forced
SMU to (i) sell as one ‘economic unit’ numerous supermarket stores
and the SDS’s distribution centre; and (ii) sell its share in a third
supermarket chain named ‘Montserrat’. The parties appealed the
referred resolution and the Supreme Court’s ruling is still pending.
A relevant innovation made by the Antitrust Court on the SMU
case, was the inclusion in the analysis of the ‘upward pressure
on price index’ (UPP) proposed by Joseph Farrell and Carl Shapiro,
leading economists at the Federal Trade Commission and Department
of Justice of the United States respectively. This index involves

seven cooperation agreements in force between the FNE and other
competition authorities regarding mutual technical assistance and the
application of their competition laws as a whole, and not specifically
focused on cartels (Canada, Costa Rica, Mexico, El Salvador, Spain,
Ecuador and Brazil).
Likewise, several free trade agreements currently in force (with
Canada, EFTA, the European Union, Korea and the United States)
are playing a very important role regarding cooperation between
competition authorities due to their antitrust sections, which are
real frameworks for mutual technical assistance, exchange of information, notifications and communications and the application of
competition law.
Also, on 31 March 2011, the FNE celebrated an agreement on
antitrust cooperation with the United States Department of Justice
and the United States Federal Trade Commission.

comparing two opposing forces: the loss of direct competition
between the merging parties, which creates upward pricing pressure,
and marginal-cost savings from the merger, which create (offsetting)
downward pricing pressure.
Further, on the SMU case, the Antitrust Court dedicate several
sections of its ruling to analyse efficiencies. In this regard, the
Antitrust Court established that to countervail anti-competitive effect,
efficiencies must fulfil the following requirements:
• parties should file sufficient evidence to prove the alleged
efficiencies;
• efficiencies cannot likely be obtained by other means (ie, organic
growth);
• efficiencies must be transferred to consumers (at least in part) by
lowering prices in a reasonable term;
• efficiencies cannot be obtained by simply reducing the output or
the quality of the products.

The Supreme Court approved the transaction imposing Quiñenco SA
the obligation of divesting its sale gas stations in all districts where
the variation of the HHI exceeds the threshold established in the
Guidelines of the FNE and the termination of all storage agreements
executed by Terpel.
33 What is the usual time frame for appeal or judicial review?

The appeal must be filed by any of the parties to the proceedings
within 10 business days from service of process, a term that may
be extended as applicable depending on the domicile of the affected
party if other than Santiago, according to the general rules of articles
258 and 259 of the Civil Procedure Code.
To follow up on the petition the parties must appear before the
Supreme Court, in a procedure that may take between four and eight
months.

Judicial review
32 What are the opportunities for appeal or judicial review?

The final resolution of the Antitrust Court is subject to Recurso de
Reclamación before the Supreme Court.
Other resolutions issued by the Antitrust Court may only be subject to motions for reconsideration before the same tribunal, which
may be heard as a collateral issue or resolved summarily.
In this regard, in January 2013, the Supreme Court handed
down an important Antitrust Court Resolution that had blocked
the acquisition of Organización Terpel Chile SA by Quiñenco SA.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The only recent record regarding foreign-to-foreign mergers is the
acquisition of Pfizer’s infant formula division by Nestlé (see question 25).
Regarding national mergers, the most important recent enforcement case is Resolution No. 39/2012 on the acquisition of Organización Terpel Chile SA by Quiñenco SA. The transaction was first
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blocked by the Antitrust Court but finally the Supreme Court
approved it imposing certain restrictions and conditions. See also
‘Update and trends’ for a discussion of the December 2012 ruling
by the Antitrust Court regarding the acquisition of Supermercados
del Sur by SMU.
35 What are the current enforcement concerns of the authorities?

In December 2011, the President of Chile called for a commission
of experts in antitrust matters. The commission issued a report in
July 2012 in which, regarding merger review matters, they suggested
a ‘mixed system’ in which concentration operations above certain
thresholds to be determined should be compelled to file a mandatory
consultation. The suggestions proposed by the commission have not
been yet materialised in a formal bill.
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36 Are there current proposals to change the legislation?

There is a bill at the Chilean Congress (Boletín No. 3718-2003) that
proposes to establish an obligatory filing procedure for any concentration transaction that, as a consequence, increases its market
share to 30 per cent or more of the market or where the sales of the
parties considered together, on a yearly basis, are over 20 billion
Chilean pesos.
However, for more than six years, this bill has not resulted in any
movement or discussion.
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Legislation and jurisdiction

2

1

Certain types of mergers and acquisitions that are characterised as
‘concentrations of undertakings’ are caught by the merger filing
requirement under the AML if they meet the relevant notification
financial thresholds.
A concentration of undertakings is defined in the AML as:
• a merger of undertakings;
• an undertaking acquiring control over one or more undertakings
by acquiring equity interests or assets; or
• an undertaking acquiring control or being able to exert decisive
influence over one or more other undertakings by contract or any
other means.

What is the relevant legislation and who enforces it?

The Chinese Anti-Monopoly Law (AML) (which entered into force
on 1 August 2008) contains a chapter entitled ‘Concentration of
undertakings’. This chapter deals with the merger control regime,
under which the Ministry of Commerce (MOFCOM) has sole jurisdiction among China’s three competition enforcement agencies for
merger control enforcement. The AML is supplemented by additional implementing regulations, including the Rules on Notification
Thresholds for Concentrations of Undertakings issued by the State
Council (the Notification Thresholds Rules) in August 2008.
Since the AML came into effect, a large number of draft and final
guidance notices dealing with various areas, including procedural,
documentary and substantive matters have been issued.
In 2009, MOFCOM issued several implementing measures (the
2009 Notification Measures) covering a range of issues such as the
information the notifying party is required to include in merger
filings submitted to MOFCOM; a number of key substantive and
procedural issues regarding merger control reviews; rules on the calculation of turnover for financial institutions; and voluntary filing of
non-reportable mergers. In addition to the implementing rules issued
by MOFCOM, the Anti-monopoly Commission of the State Council
(which is the authority under the AML that is generally responsible
for coordinating and guiding antitrust policy within China) issued
guidelines on the definition of the relevant market in 2009.
In 2010, MOFCOM issued procedural guidance for implementing structural remedies and has consulted on draft horizontal merger
guidelines and the definition of relevant undertakings.
In 2011, MOFCOM issued implementation rules for national
security review of mergers and acquisitions of domestic enterprises
by foreign investors; in the same year, it issued interim provisions to
assess the effect of concentrations on competition.
In 2012, MOFCOM issued interim rules to empower MOFCOM
to investigate concentrations that meet the jurisdictional thresholds
but where the relevant party or parties have failed to notify MOFCOM. Also in 2012, MOFCOM issued a new notification form (the
2012 Notification Form), which contains more burdensome detailed
information and document requirements.
In April 2013, MOFCOM issued draft rules on standards for
simple cases (the Draft Rules on Standards for Simple Cases). These
draft rules provide standards for defining ‘simple cases’, but do not
give any indications as to the benefits of being categorised as a simple
case. However, it appears that the adoption of these Rules is intended
by MOFCOM to shorten its lengthy review process in transactions
that do not raise substantive issues in China. Lengthy review has been
causing increasing concerns in the global competition law community and companies contemplating global transactions.
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What kinds of mergers are caught?

What types of joint ventures are caught?

The AML and the relevant implementing rules are silent on whether
joint ventures can be potentially subject to the merger notification
requirement. However, MOFCOM’s 2012 Notification Form has
made it clear that both greenfield joint ventures and joint ventures
formed by way of acquisition or change of control are reportable
transactions. It also clarified that ‘undertakings concerned’ in joint
venture transactions will vary depending on the nature and type of
the transaction structure. In practice MOFCOM has been taking
the view that joint ventures (whether they are full-function or not)
should be subject to merger control and has imposed remedies in several cases involving the establishment of joint ventures, most recently
the ARM/Giesecke & Devrient/Gemalto case in December 2012.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The AML does not provide for a definition of ‘control’.
Previous draft guidance provided some help in determining when
minority investments could give rise to control (broadly that in the
absence of an acquisition of over 50 per cent of the voting rights or
assets of another undertaking, if the acquirer obtains the ability to
decide the appointment of one or more board members and key management members, budgets, operations and sales, pricing, substantial
investment or other important management and operational strategies, the acquisition can be caught by the notification requirements).
However, these provisions were removed from the final version
of the guidance, so there is no longer any definition of ‘control’ in
minority stake acquisitions. Accordingly, the issue of whether a transaction leads to acquisition of control or decisive influence by one
undertaking over another undertaking needs to be determined on a
case-by-case basis, often through the pre-notification consultation
process with MOFCOM. In practice, we believe that MOFCOM
still tends to follow the EU approach, namely, transactions resulting
in ‘joint control’ or ‘negative control’ are often viewed as ‘concentrations of undertakings’.
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What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

For any merger or acquisition that is considered as a ‘concentration
of undertakings’, a pre-merger notification must be filed with MOFCOM if the relevant parties’ turnover exceeds any of the following
thresholds, as set out in the Notification Thresholds Rules:
• the total worldwide turnover of all parties to the transaction in
the previous financial year exceeded 10 billion renminbi and the
PRC turnover of each of at least two parties to the transaction
in the previous financial year exceeded 400 million renminbi; or
• the combined PRC turnover of all parties to the transaction in the
previous financial year exceeded 2 billion renminbi and the PRC
turnover of each of at least two of the parties to the transaction
in the previous financial year exceeded 400 million renminbi.
The 2009 Notification Measures also provide that, in cases where a
concentration does not meet the notification thresholds, the undertakings participating in the concentration may nevertheless voluntarily notify MOFCOM of such a concentration. Parties may choose to
file on a voluntary basis in circumstances where the transaction may
raise competition concerns.
Further, MOFCOM has the discretion under the Notification
Thresholds Rules to review non-reportable transactions that are not
voluntarily notified by the parties if MOFCOM considers that the
transaction is likely to result in the ‘elimination or restriction of competition’. Such a discretionary review may, for example, be initiated
in the event of complaints from customers or competitors.
See question 8 for details of the new national security review
regime that took effect in March 2011. This potentially applies to
transactions that do not trigger any antitrust filing requirement but
involve acquisition of control of a PRC domestic enterprise in certain
specified sensitive sectors.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing with MOFCOM is mandatory for any ‘concentration of
undertakings’ that meets any of the notification triggers specified in
the Notification Thresholds Rules.
The AML provides for an exemption from pre-merger filing for
concentrations where:
• among all undertakings involved in the concentration, one
undertaking possesses 50 per cent or more of the voting shares
or assets of every other undertaking; or
• one undertaking not involved in the concentration possesses 50
per cent or more of the voting shares or assets of every undertaking involved in the concentration.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Yes. Foreign-to-foreign mergers are subject to the merger notification requirement under the AML provided the turnover thresholds
are met. The Notification Thresholds Rules require two parties to
generate turnover in China (albeit low amounts – see question 5).
Otherwise, there is no additional ‘effects test’. However, there are
indications that MOFCOM is considering measures to streamline
the review process and to require different levels of information for
different cases. For example, under the Draft Rules on Standards for
Simple Cases, certain foreign-to-foreign joint ventures may be qualified as ‘simple cases’, which are expected to be subject to a streamlined review process and less burdensome information requirements.
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Are there also rules on foreign investment, special sectors or other
relevant approvals?

Yes. All foreign investment in China is subject to discretionary
approval by MOFCOM or one of its local branches. In some sectors,
special regulatory approvals may be required by other administrative
agencies as well. Foreign investment is also regulated on a sector-bysector basis by MOFCOM as outlined in the Foreign Investment
Industrial Guidance Catalogue, which has periodically been revised
in recent years (with the most recent revision promulgated on 24
December 2011). Under the Foreign Investment Industrial Guidance
Catalogue, some sectors are closed to foreign investment or subject
to foreign ownership restrictions, while foreign investment in certain
industries is encouraged through preferential policies.
Another relevant approval that needs to be considered is the
national security review regime, which applies to an acquisition of
Chinese domestic interests by foreign investors if the transaction
involves the military sector (including enterprises located near key
and sensitive military facilities and other enterprises active in connection with national defence), key agricultural products, as well
as sectors involving key energy infrastructure, transport, technology and equipment manufacturing, and such transaction is likely
to result in the acquisition of ‘actual control’ by the foreign investor over the Chinese domestic enterprise. If a transaction needs to
be reviewed on national security grounds, it will be conducted by
an inter-Ministerial Committee, which will be led by the National
Development and Reform Commission (NDRC) as well as MOFCOM (the Committee).
MOFCOM has a key role in the national security review regime,
as it is responsible for determining whether a transaction falls within
the regime. In August 2011, MOFCOM issued a further set of implementing rules in which it inserted an ‘anti-circumvention’ clause
which makes it clear that a national security review is concerned
with the substance and actual effect of a transaction rather than its
form. Foreign investors are prohibited from circumventing a national
security review by mechanisms such as trusts, multi-level reinvestments, leasing and loan arrangements, contractual control structures
or offshore transactions.
The national security review is to be conducted in two phases:
a ‘general review’ (Phase I), which lasts up to 30 working days and
a ‘special review’ (Phase II), which lasts up to 60 working days.
Where the Committee cannot reach consensus, the transaction may
be referred to the State Council for final determination, for which
there is no time limit for a decision.
Where the Committee determines that a transaction gives rise to
national security concerns, parties may be required to abandon or (in
cases where completion has already occurred) unwind the transaction, or to put in place remedial measures to address the concern.
In addition, the Rules on Mergers with and Acquisitions of
Domestic Enterprises by Foreign Investors (the M&A Rules) also
require a notification to MOFCOM where a transaction will result in
a foreign investor obtaining a controlling equity interest in a domestic Chinese enterprise under any of the following circumstances:
• where the domestic target operates in a ‘key industry’;
• where the transaction may impact on state ‘economic security’;
or
• the domestic target possesses a well-known trademark or established Chinese brand.
There is therefore potentially a degree of overlap between the
national security review and review under the M&A Rules, and
the inter-relationship between these potentially overlapping review
regimes is yet to be clarified.
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Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The AML does not provide for any deadlines for filing but notifiable
transactions cannot be closed without them being notified to and
cleared by MOFCOM.
Undertakings failing to notify MOFCOM where a pre-merger
notification is necessary may be subjected to various penalties. MOFCOM may order the undertakings to cease the implementation of
the concentration, dispose of shares or assets, or transfer businesses
within a given time limit and adopt other necessary measures to
restore the market situation to that before the implementation of the
concentration. MOFCOM may also impose a fine of a maximum of
500,000 renminbi. No sanctions have been applied in practice so far.
10 Who is responsible for filing and are filing fees required?

According to the 2009 Notification Measures and the 2012 Notification Form, the notification of a concentration effected by way
of merger shall be made by all undertakings involved in the merger.
For a concentration effected by other means, the notification shall
be made by the undertaking that will acquire control or will exert
decisive influence, with the assistance of other undertakings to the
concentration. Undertakings involved in the concentration that serve
merely as an acquisition or investment vehicle are not considered as
an appropriate notifying party.
It is not unusual in practice for the target to be involved as a joint
filing party. There are currently no filing fees.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The initial waiting period is up to 30 days (Phase I), commencing
from the acceptance of the filing by MOFCOM as complete. At
the end of the initial waiting period, MOFCOM must either issue a
written decision to clear the transaction or issue a written notice of
further review. Upon the expiration of this period, if the filing party
does not receive any written notice of further review, the transaction
is deemed to have been cleared and the parties are free to implement the concentration. If the filing party receives such a notice,
which, unlike in the EU for example, does not necessarily indicate
that MOFCOM has concerns about the concentration, the review
period can be extended for another 90 days (Phase II), commencing
from the date of the decision for further review of the transaction. In
certain circumstances, the 90-day waiting period in Phase II may be
extended by another 60 days.
However, some recent conditional clearance decisions show that
MOFCOM can in practice take a much longer time than the maximum statutory review period to finish the review by asking the parties to withdraw their notification and re-file it.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The completion of a concentration subject to notification prior to
clearance can lead to sanctions as described in response to question
9. In practice, no sanctions have been imposed against closing before
clearance.

CHINA
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

There is little track record to date on this question and there is no
formal ‘hold-separate’ arrangement that might be acceptable to remedy local issues in a foreign-to-foreign merger.
15 Are there any special merger control rules applicable to public
takeover bids?

No.
16 What is the level of detail required in the preparation of a filing?

Under the AML and, the 2009 Notification Measures, the filing
materials and documents to be submitted include the following:
• a notification form, containing the names of the parties, registered business addresses, scope of business, as well as the date on
which the concentration will take place;
• explanations on the influence of the concentration on the competition situation in the relevant market;
• the transaction agreement and other relevant documents;
• the financial and accounting reports for the previous accounting year of the participating undertakings, audited by public
accountants; and
• other documents and materials as may be required by the
authority.
While many sections of the 2012 Notification Form are similar to
the European Commission’s form CO, it imposes additional burdens on companies, such as details of the parties’ Chinese activities
and foreign entities active in the relevant sectors, details of the joint
venture (if applicable), general information on other undertakings
involved in the transaction (eg, the seller), internal documents and
materials prepared by third parties in relation to the transaction,
and additional detailed information about customers and suppliers.
While some of the information required is optional, MOFCOM will
ask for explanations if information is not provided. This may result
in more time and resources being required to prepare a filing.
17 What is the timetable for clearance and can it be speeded up?

See question 11 for the formal review periods. In practice the large
majority of reviews (including ‘no-issues’ cases with no competition concerns) extend well beyond the initial 30-day Phase I review
period. It is commonly understood that the delay is largely caused
by a combination of factors such as capacity constraints at MOFCOM, the complexity of the cases and the broad scope of involvement of other government agencies and third parties that MOFCOM
needs to consult with. As mentioned above, MOFCOM issued the
Draft Rules on Standards for Simple Cases in April 2013 and once
adopted, this is expected to shorten the review time for certain cases
that do not raise competition issues.
18 What are the typical steps and different phases of the investigation?

See question 11. The AML contemplates a two-phase review process.
The 2009 Notification Measures detail a number of key procedural
issues regarding the hearing and the issuance of statement of objections, etc.

13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

In principle the sanctions described in question 9 are applicable, but
so far no such sanctions have been imposed.
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Substantive assessment
19 What is the substantive test for clearance?

Under the AML, a concentration must be prohibited by MOFCOM
if it has or is likely to have ‘the effect of eliminating or restricting
competition’, unless the parties can show that the concentration may
improve conditions for competition and that its positive effects on
competition significantly outweigh its negative effects on competition, or that the concentration is in the public interest.
The AML provides that the following factors shall be taken into
consideration in reviewing a concentration:
• the market shares of the participating undertakings in the relevant market and their ability to control the market;
• the degree of concentration in the relevant market;
• the effect of the proposed concentration on market access and
technology development;
• the effect of the proposed concentration on consumers and other
relevant undertakings;
• the effect of the proposed concentration on the development of
the national economy; and
• other factors that affect market competition that are considered
relevant by MOFCOM.
Industrial policies and other non-competition factors also play a
prominent role, and can often cause delays in the review process.
See question 22.
20 Is there a special substantive test for joint ventures?

Joint ventures are not subject to any special standard of review distinct from other types of transactions.
21 What are the ‘theories of harm’ that the authorities will investigate?

Under the AML, a concentration may be challenged on the ground
that it has or is likely to have ‘the effect of eliminating or restricting
competition’. MOFCOM is familiar with concepts such as unilateral
and coordinated effects, having issued draft guidelines on them in
June 2011. MOFCOM’s June 2011 conditional clearance decision in
the Uralkali/Silvinit case also shows that MOFCOM is comfortable
in applying these concepts. In addition, MOFCOM will investigate
factors that may affect the development of the national economy, as
well as public interest (see also question 22).
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Non-competition issues are relevant to both domestic consolidation,
where industrial policy factors may be supportive, and to inbound
investment where industrial policy factors may create additional
challenges in securing merger clearance.
The AML provides that ‘undertakings may implement concentration through fair competition and voluntary coalition in accordance with law to expand their business scale and increase their
market competitiveness’. Such a provision is understood to reflect
the state’s policy of encouraging consolidation and concentration of
Chinese domestic companies and promoting successful national companies to compete with foreign multinational companies. In addition,
MOFCOM may decide not to prohibit a concentration that creates
serious competition issues where there is proof that the concentration
is in the public interest. The AML also provides that the state must
protect the legitimate operation of industries dominated by the stateowned economy that are vital to the national economy and national
security. Relevant guidance issued by MOFCOM also provides that
specific explanations should be given in the filing notification if the
concentration is related to national security, industry policy, stateowned assets, etc. National security review is also potentially appli-
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cable under the newly introduced national security review regime
– see question 8.
Investments by foreign companies in China and foreign-to-foreign transactions may also be reviewed in light of industrial policy
considerations where it is considered that broader interests in China
may be adversely affected by the concentration. Examples might
include the acquisition of well-known Chinese brands or R&D facilities located in China. This can create delays in the process and, at
worst, can derail the transaction.
As evidenced by MOFCOM’s two recent conditional clearances
(Glencore/Xstrata and Marubeni/Govilon), global transactions
involving commodities that are strategically important to China will
be subject to close scrutiny by MOFCOM. In both cases, although
the parties did not enjoy a significant combined market share, each
transaction was subject to a long review process and remedies. This
is possibly due to the Chinese competition authorities’ sensitivity
regarding transactions involving strategically important industrial
and agricultural raw materials, the import of which China relies
heavily on. In both decisions, MOFCOM referred to China’s dependence on the import of the relevant products. Although MOFCOM
did not explicitly present China’s reliance on imports as a concern, its
decisions are nonetheless indicative that transactions involving these
types of products may be subject to stricter scrutiny by MOFCOM.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The AML allows MOFCOM to clear an anti-competitive concentration if there is proof that the concentration may improve conditions for competition and that its positive effects on competition
significantly outweigh its negative effects on competition. This suggests economic efficiencies may be considered in the review process.
The Information Requirement Guidance requires information and
analysis to be provided if possible efficiencies may arise out of a
concentration, including how the efficiencies are to be achieved, the
time required, quantification, the level of the resulting benefit to
consumers and whether such efficiencies can be achieved without
the concentration. MOFCOM’s June 2011 draft interim rules on
substantive review of horizontal mergers also make reference to the
possibility of transactions giving rise to economic efficiency through
economies of scale, economies of scope and reduced product costs,
without specifying to what degree such considerations would be relevant in assessing transactions.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Under the AML, a concentration shall not be implemented until
clearance has been obtained from MOFCOM. MOFCOM can block
a concentration or impose remedies before clearing the concentration. As discussed in question 9, the AML also provides for various
legal sanctions for merger control non-compliance.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. MOFCOM may attach remedies to its clearance of a concentration. According to the 2009 Notification Measures, MOFCOM may
impose structural remedies, behavioural remedies or a combination
of both, and examples of both types of remedies exist in practice.
In March 2013, MOFCOM issued the revised draft remedy
measures (Revised Draft Remedy Measures) to replace the 2010
draft which only provides guidance on how structural remedies are
implemented. In contrast, the new Revised Draft Remedy Measures,
once adopted, will comprehensively govern the imposition of not
only structural remedies but also behavioural remedies.
Getting the Deal Through – Merger Control 2014
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26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

According to the 2009 Notification Measures, remedies proposed by
undertakings should be able to remove or reduce the eliminating or
restricting effects that such concentration has or may have and shall
be practically enforceable. Written versions of the remedies should
be clear and precise to allow their effectiveness and practicability to
be properly evaluated.
The Revised Draft Remedy Measures propose some detailed
measures on the procedure to implement remedies. For example,
they suggest that in the course of its review, MOFCOM may ask the
parties to submit a remedies proposal within a certain time frame;
following discussion of the remedies proposal with MOFCOM, notifying parties should submit a final remedies proposal no later than 20
days prior to the final deadline for MOFCOM’s decision; MOFCOM
may solicit opinions on the remedy proposal from a broad spectrum
of stakeholders, including government departments, industry associations, businesses and consumers, and can require the parties to complete a divestment prior to implementation of the main transaction.
Specifically with respect to structural remedies, the Revised Draft
Remedy Measures provide that companies are to divest on a timescale to be specified by MOFCOM in the review decision or, where
no specific time frame has been specified, within six months of the
review decision (MOFCOM has the discretion to extend this period
by a further three months). The Revised Draft Remedy Measures are
expected to be finalised later in 2013.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

MOFCOM can impose the same type of remedies in foreign-toforeign mergers as in domestic mergers. In fact, three of the four
conditional clearance decisions in 2011 involved foreign-to-foreign
mergers. In Uralkali/Silvinit, MOFCOM imposed behavioural remedies that aimed to maintain the status quo of the sale of products of
the parties in China. In Alpha/Savio, which concerned the acquisition by a private equity house of an electronic yarn clearer manufacturer, MOFCOM imposed structural conditions and required Savio
to divest its pre-exisiting 27.9 per cent interest in another business
that competed with the target. In the hotly watched Seagate/Samsung
transaction involving the global hard disc drive market, MOFCOM
departed from the approach taken by other regulators (including
in particular the US and the EU who both cleared the transaction
unconditionally), and required complex behavioural remedies which
essentially required Seagate to hold the Samsung hard disc drive business separate from its own HDD business for a period of at least a
year.
In 2012, the most notable case is probably Google/Motorola
Mobility, where MOFCOM imposed behavioural conditions to
ensure, amongst others, that Google would continue to offer its
‘Android’ platform on a free and open-source basis, and that it would
continue to comply with the fair, reasonable and non-discriminatory
licensing requirement in connection with the significant portfolio of
Motorola Mobility’s standard essential patents in the telecommunications sector. Another interesting foreign-to-foreign conditional
decision concerns the acquisition of the hard disc drive business of
Hitachi by Western Digital, which followed shortly after the Seagate/
Samsung decision. Similar to the regulators in the US and the EU,
MOFCOM required a divestment remedy. However, MOFCOM
went further and required additional extensive behavioural remedies
that required the appointment of a monitoring trustee, one of the
consequences of which was that Western Digital would not be able
to combine its operations with the Hitachi hard disc drive business
for a period of at least two years. The fact that MOFCOM imposed
structural remedies before its counterparts in the US and the EU
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have completed their review in the recent case of UTC/Goodrich
reinforces that MOFCOM is taking an increasingly proactive stance
in requiring remedies in foreign-to-foreign mergers. MOFCOM
imposed a structural remedy by requiring that Goodrich’s power system business be divested. It is interesting to note that the European
Commission which has opened an in-depth Phase II investigation
into the transaction has also identified the same competition concerns regarding the market of AC power generators.
In the first half of 2013, MOFCOM has continued to impose
remedies in foreign-to-foreign transactions. As discussed above,
MOFCOM’s two recent conditional decisions concerning commodities that are strategically important to China both involved
foreign-to-foreign transactions. In Glencore/Xstrata MOFCOM
imposed both divestiture and behavioural remedies (commitment
to supply the Chinese market) while in Marubeni/Gavilon MOFCOM imposed hold-separate remedies. It is also noteworthy that the
Marubeni/Gavilon deal was unconditionally cleared in every other
jurisdiction. The conditions imposed in the Marubeni/Gavilon deal
by MOFCOM indicate its confidence in taking a different approach
to remedies compared to that taken by other major jurisdictions.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

There is no track record to date on this question. Neither the AML
nor the regulations or guidelines make express provision for ancillary restrictions.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

It has increasingly been the case that customers and competitors are
routinely contacted for their views and are often invited to attend
meetings with MOFCOM.
As noted above in question 5, MOFCOM has the authority
to review a concentration that does not meet any of the relevant
notification thresholds. Such a discretionary review may be initiated
in the event of complaints from customers or competitors. Further
implementing regulations are expected to clarify third parties’ rights
to make representations, access documents or be heard.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The AML does not require MOFCOM to make public the pre-merger
notifications that it receives and nor does it require MOFCOM to
publish its decision where it decides to clear a concentration. MOFCOM only publishes its decisions when it blocks a concentration
or imposes remedies on the parties. Since 2012 MOFCOM has in
practice started to make public the concentrations it has cleared on
a quarterly basis, albeit the information it discloses is fairly limited
(mainly relating to the undertakings’ names).
With respect to the issue of confidentiality, filing parties are
required to mark content as being confidential if they do not wish
the information provided to be published or disclosed when submitting information to MOFCOM. A non-confidential version of the
filing materials must be provided to MOFCOM at the same time.
The AML provides that the competition authority and its staff shall
keep confidential commercial secrets obtained during an investigation. The 2009 Notification Measures also impose confidentiality
obligations on other organisations and individuals if they become
aware of business secrets and other confidential information during the review process. Detailed implementing rules on protection of
confidential information have yet to be issued.
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31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

While China is currently not a member of the International Competition Network, it has regular bilateral meetings with other antitrust
authorities, covering both general issues and also, on occasion, discussions relating to specific cases. MOFCOM entered into a memorandum of understanding with the US Department of Justice and
Federal Trade Commission on 27 July 2011 to enhance bilateral
cooperation between China and the US in the merger area. MOFCOM entered into similar arrangements with the UK Office of Fair
Trading in April 2012.
Judicial review
32 What are the opportunities for appeal or judicial review?

Under the AML, unsatisfied parties who wish to contest MOFCOM’s
merger review decisions must appeal to MOFCOM for ‘administrative reconsideration’ in the first instance. If the parties are still not
satisfied with the outcome of their case after administrative reconsideration by MOFCOM, they can then bring an administrative action
to challenge MOFCOM’s decision before a People’s Court.
33 What is the usual time frame for appeal or judicial review?

The respective time frame for administrative reconsideration and
judicial review are 60 days and three months.
Unsatisfied parties may appeal to MOFCOM for ‘administrative reconsideration’ within 60 days after they became aware of the
merger review decision. If they are still not satisfied with the outcome
of the ‘administrative reconsideration’, they must bring an administrative action within 15 days after the receipt of the decision of the
‘administrative reconsideration’ of MOFCOM.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

According to unofficial statistics of MOFCOM, between 2008 when
the AML came into effect and 22 April 2013, MOFCOM made
562 unconditional clearance decisions, one prohibition and 18 conditional clearances. Overall, purely foreign-to-foreign transactions
account for roughly 50 per cent of the cases reviewed by MOFCOM,
with deals involving foreign companies (either as acquirer or target) accounting for 40 per cent and purely domestic transactions for
approximately 10 per cent.
In 2012, MOFCOM was notified of 201 concentrations, of
which it accepted 186 for review. Of the cases it reviewed, 154 were
concluded in 2012, including 148 unconditional clearances and withdrawals and six conditional clearances. Of the six remedy cases in
2012, four involved purely foreign-to-foreign transactions and two
involved foreign direct investment in China. In 2013, both the conditional clearances discussed above involve foreign-to-foreign mergers.
35 What are the current enforcement concerns of the authorities?

In the last 18 months, MOFCOM has continued to vigorously
enforce merger control law and as a result 2012 saw the highest
number of conditional clearance cases yet. Following the Glencore/
Xstrata and Marubeni/Govilon decisions, it is expected that global
transactions involving commodities that are strategically important
to China may give rise to concerns and are likely to be subject to close
scrutiny by MOFCOM.
36 Are there current proposals to change the legislation?

No, there is no current indication that the AML will be replaced or
changed.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation is set forth primarily in Law 1340 issued on
24 July 2009 (Law 1340), which modified Law 155 of 1959. Also,
Resolution No. 12193 of 2013 issued by the Superintendency of
Industry and Commerce (SIC), states the set of rules applicable for
antitrust clearance proceedings.
In Colombia, the SIC has been the National Antitrust Authority
since Law 1340 came into effect; this entity has exclusive competence
regarding the review and antitrust clearance of mergers, acquisitions
and other types of business integrations. However, there are two
exceptions for antitrust clearance which are: mergers related to
banking or financial entities; and business integrations related to
aeronautical matters, since for each of these sectors the competent
authority is the Superintendence of Finance and the Aeronáutica
Civil respectively.
Whenever a merger or business integration is under the review
of the Superintendence of Finance or the Aeronáutica Civil, these
entities should request the SIC to release a technical report regarding
the potential effects that may result in the market from the proposed
business integration. The SIC can also provide recommendations to
ensure effective competition in the specific market if necessary. The
technical report and advice issued by the SIC is not binding to the
regulatory authorities.
SIC is the only competition authority in Colombia and is also
the main authority for merger control with the exceptions mentioned
above. Furthermore, it is worth noting that SIC also has other
functions and is the competent authority in other fields such as the
following:
• consumer protection authority in which it has jurisdictional and
administrative powers;
• the industrial property authority competent for trademarks and
patents registration;
• metrology competent authority in charge of the surveillance and
controlling the weights and measures required for goods; and
• personal data protection authority.
2

What kinds of mergers are caught?

Colombian law expressly imposes an obligation to companies
engaged in the same economic activity or acting within the same
economic value chain, to report to the SIC any business integration
that may consist of a merger, consolidation, acquisition or integration
of control. In this context, it is understood that integration is a
general term encompassing deals such as mergers, consolidations or
acquisitions of control.
From this perspective, the main element to be analysed in all
the different types of ‘business integration’ mentioned above is the
‘business control’ that may result after the execution or performance
of the transaction. Business control means the capability to directly
www.gettingthedealthrough.com

or indirectly influence the commercial policy of a company, the
initiation or termination of the business activity, the variation of the
activity, or the use of the essential assets of a company.
Hence, many kind of transactions may be caught and in some
cases parties are exposed to a grey zone where is not always easy to
determine whether or not the transaction needs to be cleared.
3

What types of joint ventures are caught?

Joint ventures could be reviewed or reported to the SIC if they
produce a transfer of control of a business or its assets as described
in question 2.
According to the most recent case law (Res. No. 553 of 2013
and Res. No. 4851 of 2013), joint ventures may adopt the form of
an agreement among competitors or business integration. In the first
case, the transaction does not imply the transfer of the business control from one party to the other and therefore, the operation does not
require to be cleared by the antitrust authority. Agreements among
competitors do not require prior approval by the SIC, but may be
subject to an ex-post control in order to verify its pro-competitive
or anticompetitive effects. In the contrary, should the joint venture
supposes the transfer of business control, the transaction would be
deemed as business integration and therefore, if the conditions for
notification are met, the transaction would be subject to the ex-ante
control by the SIC.
In a recent case ruling, the SIC set forth the elements to differentiate agreements among competitors from those that may be
considered as a business integration. According to the SIC, the joint
venture is caught under the merger clearance regime if the following
elements concur:
• Vocation for permanence and elimination of competition
between the parties to the transaction: The agreement is meant
to be in the long term and the competition between the intervening parties would not continue to exist.
• The operation must have the effect of creating a union of a business or market: Concentrative effects over the relevant market
should happen. In other words, as a result of the transaction, the
parties should merge its businesses and this must trigger changes
in the market structure of the relevant market. The sole transfer
of a business function would not be considered enough for concluding that the operation (joint venture) requires prior approval
by the SIC.
• The resulting business or entity must have full powers and independence in the market: The resulting entity of the joint venture,
(whether the joint venture supposes the merge of two competing
companies or the creation of a common company) must have
independent resources or at least have the potential to develop
it’s activity independently in the market, as a separate business.
If as a result of the operation, the aforementioned elements do not
concur, the joint venture would not be caught under the merger clear-
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ance regime, and therefore, the transaction would be deemed as an
agreement among competitors subject to the ex-post control of the
SIC.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Decree No. 2153 of 1992 defines control as the possibility of directly
or indirectly influencing the commercial policy of a company; the
initiation or termination of business activity; the variation of the
company; or the use of essential assets to the development of the
company’s activity.
It is important to highlight that the meaning of ‘control’ is not
limited to ‘corporate control’, which is just one type of control under
the Colombian Antitrust rules. Therefore, if the minority interest has
the potential of influencing the commercial policy of a business, or
the initiation or termination of the business activity or may through
veto rights influence any other aspect related to the business, then
should be considered.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

According to Law 1340, Resolution No. 12193 of 2013 and
Resolution No. 79228 of 2012 of the SIC, it is mandatory to inform
the authority of any merger or acquisition if the following conditions
are met:
(i)	the participating parties to the proposed operation engage in the
same activities or participate in the same vertical value chain;
(ii)	the aggregate or individual annual operations revenue or assets
of the participating parties in Colombia or abroad (this includes
all other companies belonging to the same corporate structure
of the intervening parties) exceeded 100,000 monthly minimum
Colombian legal wages; and
(iii)	the participating parties have an individual or joint participation
of at least 20 per cent in the relevant market.
The thresholds described in literal (ii) above are meant to be reviewed
at the end of each year by the SIC.
If conditions described in literals (i) and (ii) are met but the joint
market share in the relevant market is below 20 per cent, the transaction is deemed permitted and therefore, does not have to be cleared
by the SIC, however, the parties to the transaction have to give prior
notice of the operation to the SIC. Under this case, the SIC is entitled
to verify the veracity of the data provided by the parties and may
eventually open investigations against the parties if through its own
analysis concludes that the joint market share exceeds the threshold
of 20 per cent, and as a consequence, the transaction should had
been subject to prior approval. Taking all the aforementioned into
consideration, before closing, it is very important to have conducted
the correct market definition analysis in order to avoid future investigations and/or sanctions, and be certain of the accuracy of the joint
participation in the market.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Antitrust filing is mandatory whenever the conditions stated in
question 5 are met.
Nevertheless, and as stated in the response above, even if the
thresholds are met, if the joint participation in the relevant Colombian market is below 20 per cent, clearance is deemed to be granted
and no prior filing will need to be made. In this case, the integration will simply have to be notified to the SIC prior to the integration. Such notices are also mandatory and should be done before the
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transaction becomes effective. It is important to note that the burden
of proof for the definition of the relevant market definition relies on
the parties.
Mergers or other kinds of transaction between entities belonging
to the same corporate group or controlled by a common undertaking do not need to be submitted to the SIC for prior approval nor
require prior notice.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The theory of effects in the market is followed by the SIC.
Consequently, any corporation or individual engaged in economic
or commercial activities that have effects in the Colombian market,
must inform the SIC. Therefore, foreign-to-foreign transactions
where the companies are: incorporated in Colombia; are still foreign
but perform or execute agreements in Colombia; own goods or
assets in Colombia; have permanent investments in corporations
incorporated under Colombian law; or perform business operations
that have effects in the Colombian market, are subject to the SIC
review and approval.
The SIC shall analyse case by case whether the transaction will or
is likely to produce anti-competitive effects in the market.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

As mentioned before, while the SIC is the foremost authority for
merger control in Colombia, specific sectors are excluded from
the SIC’s exclusive jurisdiction as described in question 1. Hence,
the Superintendency of Finance reviews operations in the financial
sector and the Aeronáutica Civil reviews transactions relating
to aeronautical matters. However, as outlined in question 1, the
Superintendence of Finance and the Aeronáutica Civil must request
from the SIC a technical opinion on the potential effects that the
proposed transaction may produce in the market.
On the other hand, while all the other economic sectors are
under the SIC’s jurisdiction, there are some special sectors that could
require from their competent authority additional information or a
recommendation on the matter. For instance, Colombian legislation
considers the agricultural sector as an industry that requires special
attention and therefore the government may, in specific cases, regulate the internal market of agricultural products and the supply chain
of this sector. For these cases, the SIC is entitled to request from the
corresponding regulatory entities information to be considered for
its antitrust analysis.
Additionally, the law establishes that whenever the SIC has to
review transactions involving special sectors under surveillance or
regulated by other entities (public utilities), and the file is not a fasttrack filing (as will be further explained in question 18), the SIC
should inform the specific sector regulatory and control entity about
the facts of the filing so that the entity may issue a technical opinion
relating to the matter. However, the opinions issued by the other
entities are not binding on the SIC.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The effects theory is followed by the SIC. Therefore, the merger filing
has to be submitted for review before the transaction is performed
and executed. There is no explicit term in the regulation establishing
the deadline for the merger notification or filling. However, the
pertinent laws state that the SIC must clear the operation before it
becomes effective.
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The breach of the duty of filing the integration before it becomes
effective is a violation of the antitrust law. The violation of the integrations regime may trigger antitrust investigations against the participating parties as well as against individuals that may have their
responsibility involved. The sanctions are:
• fines against the participating parties (companies): up to 100,000
monthly minimum legal wages (US$31 million approximately),
or 150 per cent of the revenue or profit obtained from the infraction of the antitrust law; and
• against individuals involved: up to 2,000 monthly minimum
legal wages (US$620,000 approximately); and
• reversion of the operation: this proceeds when the SIC determines that the operation produces undue restrictions to competition and any of the following conditions are met:
• the operation failed to be informed;
• 	even if it was informed, the parties merged before the SIC
cleared the operation;
• 	regardless of the SIC’s denial for the transaction, the parties
were integrated; or
• 	having had the operation approved with remedies, the parties
did not follow the remedies.
It is important to note that the parties may be exposed to antitrust
investigations in those cases where notification had been based on a
supposed joint market share below 20 per cent of the relevant market, and the SIC subsequently found out that the party’s joint market
share was above 20 per cent.
10 Who is responsible for filing and are filing fees required?

All the companies or individuals who intervene or are a party to
the transaction are responsible for filing. There are no filing fees
required.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Pursuant to Law 1340, previous clearance of merger operations
is required before it becomes effective. The implementation of the
transaction has to be suspended until clearance from the SIC is
obtained.
The waiting period depends on whether the transaction follows
the fast track proceeding or whether it requires the full analysis by
the SIC. In the first case the waiting period would be 30 working
days as of the date of filing. If the SIC decides to conduct the full
analysis, the waiting period would be three months as of the date
the parties to the transaction submit all the information that the
SIC may request.
However, within the proceedings the SIC may, at any time,
request additional information from the participating parties, in
which case the three-month term is interrupted and, as a consequence, the three-month term will start once again after the parties
submit the requested information. Thus, the waiting period could
possibly be longer than three months. It is not possible therefore to
determine a specific waiting period, but under normal conditions the
waiting period could be from four to six months if the transaction
requires the full analysis by the SIC.
If the SIC fails to issue a decision within the three-month period,
without occurring in any cause for interruption (request of additional
information by the SIC) it is understood that the transaction has
been authorised.

www.gettingthedealthrough.com

COLOMBIA
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Closing transactions before clearance by the SIC is a breach of the
antitrust law. This may cause an investigation from the SIC and
potential sanctions may apply. Applicable sanctions may be fines
to the participating parties and individuals who may be considered
liable, and under some circumstances the reversion of the transaction
if the transaction is deemed to produce undue restrictions to
competition, as described in question 9.
There is no precedent in Colombia of reversion cases.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As stated before in questions 7 and 9, for all the merger cases
regardless of their origin, the breach of the duty of filing the
integration before it becomes effective is a violation of the antitrust
law. Therefore, yes, sanctions would apply in cases involving closing
before clearance in foreign-to-foreign mergers.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

It is not possible to obtain an authorisation from the SIC that allows
closing before clearance with regard to the Colombian market. With
respect to the effects that the foreign-to-foreign merger may produce
in markets other than Colombia, closing may become effective.
Nonetheless, it is important to take into account that, as
mentioned in question 6, there are transactions that meet the
conditions for a general authorisation and therefore the merging
parties are not obliged to request authorisation by the SIC but must
simply notify the SIC prior to closing.
15 Are there any special merger control rules applicable to public
takeover bids?

There are no specific rules for public takeover bids. If such
transactions have an effect on the Colombian market the merging
parties are obliged to submit the merger filing before the SIC, unless
they are undertaken in specific regulatory sectors as described in
question 1.
16 What is the level of detail required in the preparation of a filing?

The Merger Review Guidelines have been established by the SIC
by Resolution No. 12193 of 2013 (the Guidelines). The Guidelines
outline the necessary information and documentation that is required
to submit the merger filing before the SIC. The filling must include
detailed information related to the proposed transaction, the
participating parties, the relevant market that may be affected by
the transaction (product and geographic market), the competitors,
the customers, the distribution and trade channels, entry conditions
to the market, raw materials, inputs and imports and exports data.
All the information should be lodged in a written submission or
attached to the written submission (merger filing).
17 What is the timetable for clearance and can it be speeded up?

The timetable for clearance will vary depending on the circumstances
of each transaction. If the thresholds are met but the joint market
share of the participating parties in the relevant market is below 20
per cent, there is no obligation to request clearance from the SIC. In
this case, the integration will only have to be notified to the SIC and
once the notification is filed, the SIC will issue a notice of receipt
within a term of five business days as of the date of filing.
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On the other hand, should the joint market share of the parties
be above 20 per cent, it is mandatory to request clearance from the
SIC through a pre-evaluation process which has the following stages:
• Fast track: 30 working days after the submission. In the event the
transaction does not present a risk to competition, the SIC will
terminate its evaluation and the transaction will be cleared; and
if deemed necessary.
• Substantive review: three months as of the date the participating
parties provide all the requested information to the SIC for this
analysis.
Should the SIC fail to issue a decision within the period of three
months, the transaction will be considered approved.
18 What are the typical steps and different phases of the investigation?

As explained in question 17, the investigation has two main stages.
Stage 1 (fast track)

The interested parties should submit a request for the pre-evaluation
of the proposed transaction before the SIC. The mentioned request
should be accompanied by a brief in which the parties to the
transaction express the intention of performing the merger and its
basic conditions.
The Guidelines outline the information that the interested parties
must include in the written submission. Within the next three working
days after the filing, the SIC will request the parties to have an outline
and description of the proposed transaction published in a newspaper,
to make it public knowledge for interested third parties. The SIC will
also publish a notification of the proposed transaction on its website.
Within the next 10 working days after the publication in the
SIC’s website, interested third parties may provide to the SIC
further information to be considered in the analysis. Under some
circumstances, the SIC may not order the publication in case the
participating parties request to keep the transaction reserved and
confidential due to public policy reasons.
Within the 30 working days as of the date of the filing, the SIC
may decide to continue with the evaluation process or approve the
transaction due to the lack of substantive risks to competition.
Stage 2 (substantive review)

Should the SIC decide to continue with the review, the SIC will
inform the respective regulatory authorities and will request the
participating parties to provide further information within the next
15 working days. The SIC is entitled to request completion of the
data or clarification on the submitted information.
The participating parties may propose remedies or actions
addressed to prevent the transaction’s possible anti-competitive
effects. Within the same term, the participating parties may examine
the information provided by third parties and can also submit
counter arguments against the same.
As mentioned in question 17, the SIC has to make a decision
within three months as of the date the participating parties provide
all the requested information. If within that period of time the
transaction has not been denied it is understood that it has been
authorised.
Substantive assessment
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20 Is there a special substantive test for joint ventures?

As stated in question 3, there is no special substantive test for joint
ventures. However if the joint venture among competitors implies
a modification in the affected market structure and meets the three
conditions described in question 3, the joint venture will be caught
by the antitrust clearance process. Such conditions are:
• long or permanent standing basis and elimination of competition
in a specific business;
• the operation is not simply the transfer of a particular function
from the allied companies, but must be the union of a business
or market; and
• the resulting business must have full complete functions and
independence in the market.
21 What are the ‘theories of harm’ that the authorities will investigate?

In Colombia, the Law is silent in that respect. Nonetheless, and
according to recent case rulings, the Theory of Harm makes reference
to those transactions that has the potential of creating an undue
restriction to free competition. According to Colombian Law, a
merger may restrict free competition if it affects the free participation
of businesses in the market, or affects the consumer welfare or the
economic efficiency. The SIC analyses the transaction in relation to
the potential effects that it may cause regarding market dominance,
unilateral effects, coordinated effects, and vertical foreclosure,
among other aspects.
It is worth noting that there is no reasoning or analysis in the
law or guidelines that describe the analysis conducted by the SIC.
Nonetheless, the SIC has been following the analysis developed in
the European Union and in United States. Also, in recent years a
high economic component has been present in the SIC’s analysis.
Although the SIC’s merger analysis has become more sophisticated,
we are still uncertain as to what kind of analysis the SIC applies.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Non-competition issues are less relevant than market issues. In
fact, there are no recognised or well-known cases that have been
authorised under such arguments.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Economic efficiencies could be taken into account pursuant to article
12 of Law 1340. However, it is important to note that the burden
of proof regarding the economic efficiencies lies with the interested
parties. Therefore, participants can demonstrate within the process
using technical studies and recognised methodologies, that the
transaction has positive effects that benefit consumers; such benefits
exceed the possible anti-competitive impact that the transaction may
have on the market; and there is no alternative measure to generate
those positive effects.
Since Law 1340, 2009 was issued there are no recent records of
cases accepted due to the evidence of efficiencies. On the other hand,
the burden of proof is very high and costly. Therefore, in practice the
possibility for obtaining an approval based on the efficiency defence
would be remote.

19 What is the substantive test for clearance?

There is no specific substantive test in the regulations. The criteria for
clearance are determined by whether the effects of the transactions or
the potential effects may be a substantial lessening of competition in
the relevant market. During the last years, SIC has been working on
a project of guidelines for the analysis of business mergers, however,
it is not enforced.
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Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The SIC is entitled with full powers to prohibit or impose remedies
to a transaction. Nonetheless, all its decisions denying a transaction
must be motivated. The participating parties may file reconsideration
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petitions against a decision denying the transaction, which in any case
will be decided again by the SIC. Likewise, it is worth mentioning
that mergers carried out without previous clearance are considered a
breach of the merger control regime which may trigger investigations
and sanctions against the parties and their managers.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. Given that the proposed transaction may produce undue
restrictions to competition, both divestment undertakings and
behavioural remedies may be offered by the intervening parties and
accepted by the SIC as mechanisms to correct such distortions.
In this sense, whenever the SIC considers that a proposed merger
or acquisition will pose or is likely to pose a risk to competition, the
transaction can be authorised provided that the parties modify the
proposal, to address the likely anti-competitive consequences of the
transaction.
There is one precedent where the remedies imposed by the SIC
were a prior condition to make the transaction effective or be able
to proceed with the closing. In other words, the closing was subject
to fulfilling the conditions or remedies imposed by the SIC. In most
of the cases, the transactions have been approved and the conditions
or remedies could be fulfilled after the transaction became effective.
In those cases where the transaction is cleared, but subject to
conditions or remedies that should be fulfilled after the transaction
became effective, if the participating parties do not comply with
the terms of the clearance, applicants are exposed to potential
investigations and are subject to the sanctions discussed in question
9. Likewise, the breach of conditions may trigger the reversion of the
transaction. There is no precedent of this nature.
Finally, there has been some cases where the parties have decided
to withdraw their intention of being merged due to the strong and
heavy remedies imposed by the SIC.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

There are no specific basic conditions or timing issues by law. It
depends on the criteria of the SIC, considering the actual effects
that the transaction could have in the market. The analysis is made
on a case by case basis. Nonetheless, structural remedies as well as
behavioural could be required. It has been common that the SIC
requires that an external auditor certifies the compliance of the
remedies and that the parties provide a bank guarantee or insurance
bond addressing to grant compliance of the remedies.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

It is not possible to discuss the SIC’s track record of required remedies
in detail, since the authority does not make public such statistics.
However, in case of a decision in which remedies are imposed, the
SIC requires the parties to publish such remedies in newspapers or
on their websites. Also, the SIC may publish such decisions on its
website www.sic.gov.co. Nonetheless, it is worth mentioning that it
is common to see involved foreign companies.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?
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Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Yes, customers and competitors are involved in non-confidential
clearance reviews. Competitors and customers can intervene in the
process and it is common for the SIC to request information from
them in order to carry out its analysis. These enquiries may include
consultations with competitors, suppliers, customers, industry
associations, government agencies and consumer associations,
among others.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

As described in question 18, the SIC will order that details of the
proposed transaction are published in a newspaper so as to inform
third parties, and to obtain further information and evidence that
may contribute to the analysis of the operation.
Nevertheless, the participating parties may request the SIC to
refrain from ordering the publication in order to preserve public
policy. If the authority accepts the petition, the confidentiality of the
transaction and procedures will be maintained.
In general terms, the process and the filing will be public but
the parties may request to the SIC to keep reserved and confidential
specific information such as trade and business secrets and other
confidential information.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Antitrust law does not apply to actions with effects abroad, but only
to actions with effects in Colombia. Antitrust laws are only applied
to conducts that have effects in the national markets, regardless of
the economic activity or sector.
Colombia has signed several antitrust international cooperation
agreements. Most of these agreements were established through
free trade agreements (FTAs) signed by the country. These FTAs
established a competition chapter that foresees cooperation between
agencies in order to exchange information, perform consultations
and implement common competition policies for the compliance
of the competition provisions of the countries. Additionally, there
are many bilateral cooperation agreements with individual antitrust
authorities, including the authorities of Brazil, Chile, Ecuador,
Mexico, Panama, Peru, Spain, South Africa and the US, and, in
general, the authorities that are members of the ICN and the OECD.
Most of these cooperation agreements are technical assistance
programmes where officials from the SIC get training from other
antitrust agencies.
The SIC has had some kind of cooperation agreement relating
to different activities with each of these authorities, including
agreements relating to investigations of anti-competitive conduct,
and agreements to train investigating officers on investigation
techniques, among others.
Information exchange is limited. For instance, in a merger
with global scope the SIC is not entitled to exchange the parties’
information unless the parties have expressly provided waivers over
such information. Should the parties give waivers, cooperation
between the SIC and other agencies may occur.

The clearance decision covers all matters related to the merger,
therefore ancillary restrictions are under the purview of the SIC and
can be part of the decision.
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Update and trends
In recent years the SIC has continued building up an important and
significant doctrine regarding new aspects of the merger control
regime.
In this respect, it is important to note that in 2012, 168 cases
were filed before the SIC. This shows an increasing activity by the SIC
in relation to merger control review. Likewise, the SIC has been very
active in investigations regarding the breach of the merger control
regime. One of the main reasons for such investigations is the grey
zone imposed by the market share threshold of the 20 per cent that
defines the need for obtaining prior approval. This is a highly relevant
aspect of the Colombian merger review regime because it defines
whether the parties need to obtain a prior approval or, on the contrary,
may proceed with the transaction without such authorisation by the
SIC. The SIC in this respect has been very keen in monitoring the
conditions of the transactions, both those informed and those that do
not meet the conditions for being submitted to the SIC.
Transactions that are not supposed to be business integrations
that require merger clearance, but that my fall under the definition of
transaction of the same value chain (vertical transaction), may also
come under investigation. The concept is not very clear, and there
are many cases that are in a grey zone. In this respect, it is worth
mentioning the constructor’s case in which a group of construction
companies through a joint venture created a common company with
the main purpose of creating and publishing a magazine aiming at the
promotion of their housing projects. Such transaction was not reported
or submitted to the SIC’s review and therefore the SIC opened an
investigation. The charges against the construction companies were
that such joint venture was a vertical integration that required prior
approval by the SIC. In the end, the SIC closed the investigation
without penalties against the parties. According to the SIC decision,
although such transaction was a joint venture, the same did not reach
the conditions for being considered a vertical integration, due to the
fact that their housing projects did not modify the market structure
of the construction market and was not created with full powers. In
consequence, the operation was not subject to the notification regime
of business mergers. This precedent is very important because it
establishes in which cases joint ventures may be caught by the SIC as
business integrations.
Likewise it is important to make reference to the pharmaceutical
distributors case, in which a group of pharmaceutical distributors
made a sales and marketing joint venture with the purpose of creating

a marketing scheme to distribute and promote all the products of the
members of the joint venture. The joint venture was notified to the
SIC as business merger, but the authority after making the analysis
of the operation concluded that the joint venture was not subject to
notification as a business integration, because it was a collaboration
agreement among competitors. This decision establishes a precedent
in which the SIC differentiates between a merger and a collaboration
agreement among competitors. The SIC concluded that agreements
among competitors are not mergers and therefore do not require to be
subject to prior review by the SIC. However, such agreements could be
subject to an ex-post control if they create anticompetitive effects.
Another important case was the acquisition of the Carrefour
retail business in Colombia by the Chilean company Cencosud. This
was one of the biggest transactions of 2012, in which Carrefour
had presence in the Colombian hypermarket market and Cencosud,
through its subsidiary Easy, in the retail home improvement market.
This case created a great challenge for the definition of a relevant
market and the differentiation of retail formats.
Finally, it is worth mentioning the Pfizer/Nestlé case in which
Nestlé acquired Pfizer’s infant milk formula business.
This was a transaction with global effects that was approved with
heavy conditions and remedies. The conditions were:
• Nestlé must license to an independent party for a ten year period,
brands of infant milk formulas currently marketed in Colombia
by Pfizer. Likewise, the third party shall receive the licences,
industrial property, inventory, contracts, physical assets (among
others) that are needed to operate effectively in the market of
infant milk formulas.
• This condition will allow for 10 years an independent third
party to compete in the market with the brands and infant milk
formulations of Pfizer, while having the opportunity to develop their
own brands of infant milk formulas in that period.
• Once the licence expires, Nestlé could not use for a ten additional
year period the licensed brands, so as to ensure that the
independent third party may consolidate its own market during
this period. After 20 years of the imposition of the conditions by
the SIC, Pfizer brands may be used again by Nestlé.
It is important to note that if Nestlé breaches the conditions imposed
by the SIC the transaction would be understood as unauthorised and
the SIC may impose sanctions and fines.

Judicial review

Enforcement practice and future developments

32 What are the opportunities for appeal or judicial review?

34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The superintendent makes the final decision on the antitrust
clearance; therefore a measure to set aside final decisions of the
superintendent may only be brought before the superintendent
himself. Nevertheless, the parties can request the courts to annul
the administrative decision, but to do so the party seeking review
must first exhaust all possible administrative remedies before the
superintendent.
While an annulment decision is pending at the courts, the parties
are not entitled to pursue with the transaction.
Nonetheless, for cases of merger clearance there is no precedents
for judicial reviews.
33 What is the usual time frame for appeal or judicial review?

The parties have five days to file an appeal before the superintendent.
The term in which the superintendent is expected to reach a decision
is two months. A judicial review may take years; therefore parties are
not always keen to request a court review.
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It is common that mergers submitted in Colombia are related to
foreign companies; however, as explained in question 27 it is not
possible to access enforcement records of the SIC related to foreign
to foreign mergers.
35 What are the current enforcement concerns of the authorities?

The greatest current enforcement concerns of the authority are
those relating to the remedies proposed by the parties in order to get
the transaction authorised. The authority requires that the parties
comply with the structural and/or behavioural remedies set out as
conditions and undertaken by the intervening parties in order to have
the merger cleared. Pursuant to article 11 of Law 1340, the SIC is the
national authority in charge of the surveillance of such commitments.
Another important aspect of concern for the antitrust authority
are those transactions that do not follow the clearance process due
to fact that the joint market participation reported by the parties do
not reach the 20 per cent threshold. In this point, it is very important
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for the parties to have accurate market definition analysis. Due to
the lack of market studies or market data, in some cases the parties
assume risks when the figure reported is below but close to the 20 per
cent threshold. In this cases, the SIC can review the reported information and re-define the relevant market case in which the parties
may be exposed to investigations in case that the result of the market
participation is above the threshold.
36 Are there current proposals to change the legislation?

COLOMBIA
by SIC resolutions Nos. 35006-10 and 52778-11. Further to this
change, there is no other change or proposal to change the legislation. The substantive changes made in this new resolution, in comparison to the previous provisions, are:
• the thresholds referring to assets and operating income are calculated over the assets and incomes of intervening parties as well
as over those of the parent companies; and
• the Resolution sets forth the requirements for requesting the
modification, suspension and termination of conditions or
remedies.

Resolution No. 12193 of 2013, issued by the SIC, updated the procedure and guidelines for the authorisation of business integrations
(mergers) in Colombia, repealing the previous provisions set forth
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Legislation and authorities
COMESA’s competition legislation and authorities

The Common Market for Eastern and Southern Africa (COMESA)
has two competition institutions: the COMESA Competition Commission (CCC) and the Board of Commissioners (Board). The CCC
is responsible for reviewing merger notifications and investigating
anti-competitive behaviour. It is based in Lilongwe, Malawi. The
Board is an adjudicative body that reviews and hears appeals of decisions of the CCC.
The competition legislation comprises the COMESA Competition Regulations (the Regulations) and the COMESA Competition Rules (the Rules) of 2004. In April 2013, the CCC published
non-binding draft guidelines (the Draft Guidelines) for comment.
No revised or final guidelines have been published as at the time of
writing.
In terms of article 3(1), the Regulations apply to ‘all economic
activities whether conducted by private or public persons within,
or having an effect within, the Common Market’ subject to limited
exceptions. Article 3(1) provides further that the Regulations apply
to conduct that ‘ha[s] an appreciable effect on trade between Member States and which restrict[s] competition in the Common Market’.
The COMESA member states are Burundi, Comoros, the Democratic Republic of the Congo, Djibouti, Egypt, Eritrea, Ethiopia,
Kenya, Libya, Madagascar, Malawi, Mauritius, Rwanda, Seychelles,
Sudan, Swaziland, Uganda, Zambia and Zimbabwe.
Enforcement of the Regulations and the Rules commenced on
14 January 2013. As of the beginning of July 2013, the CCC reported
that it had received three merger notifications.
Are there any transitional arrangements?

The Rules and the Regulations do not provide for transitional
arrangements dealing with mergers that preceded the commencement
of the operations of the CCC. The CCC has suggested in the Draft
Guidelines that all notifiable mergers, where the ‘decision to merge’
(discussed under ‘Notification and clearance timetable’, ‘What are
the deadlines for filing? Are there sanctions for not filing?’) occurred
after the Regulations were officially gazetted, must immediately be
notified to the CCC, unless already approved by a national competition authority, even if the ‘decision to merge’ occurred before
14 January 2013.
Transactions caught by the merger control legislation
What kinds of mergers are caught?

A ‘merger’ is defined in the Regulations as the direct or indirect
acquisition or establishment of a controlling interest by one or more
persons in the whole or part of the business of a competitor, supplier,
customer or other person. ‘Controlling interest’ in relation to any
undertaking means: ‘any interest which enables the holder thereof to
exercise, directly or indirectly, any control whatsoever over the activities or assets of the undertaking’; and in relation to any asset means:
‘any interest which enables the holder thereof to exercise, directly or
indirectly, any control whatsoever over the asset’.
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‘Control’ is not defined in the Rules or the Regulations. The
Draft Guidelines provide that the CCC shall deem a person or undertaking to exercise control if the person or undertaking, inter alia:
• beneficially owns more than 50 per cent of the issued share capital of the undertaking;
• is entitled to cast a majority of the votes that may be cast at
a general meeting or has the ability to control the voting of a
majority of votes that may be cast (either directly or indirectly);
• is able to appoint, or veto the appointment, of a majority of the
directors of the undertaking;
• is a holding company, and the undertaking is a subsidiary of the
holding company; or
• has the ability to materially influence the policy of the undertaking in a manner comparable to a person who, in ordinary commercial practice can exercise an element of control referred to in
the points above.
A merger may be achieved as a result of, inter alia:
• the purchase or lease of the shares or assets of a competitor,
supplier, customer or other person; or
• the amalgamation or combination with a competitor, supplier,
customer or other person.
The jurisdictional thresholds
Only mergers with a ‘regional dimension’ are notifiable

A merger must be notified to the CCC if the merger has a regional
dimension, in other words if ‘both the acquiring firm and the target
firm or either the acquiring firm or target firm operate in two or more
COMESA Member States’.
While this wording in the Regulations is ambiguous, the Draft
Guidelines indicate that even if one of the parties has no operations
in a member state, the regional dimension test will be met, provided
that the other party operates in at least two member states. The Draft
Guidelines also suggest that when the parties operate in only one
member state each (even if these are two different member states) the
regional dimension test will not be met. The CCC has also indicated
that a party does not need to be domiciled in a member state in order
to be viewed as ‘operating’ in a member state for purposes of the
regional dimension test. Generating turnover in or from a member
state would appear to suffice.
It is unclear at this stage whether the CCC will interpret the
requirements of article 3(1), which provides that the Regulations are
applicable to conduct that has an appreciable effect on trade between
member states and that restricts competition within the Common
Market as a jurisdictional threshold for merger control.
Financial threshold for notifiability

The Regulations make provision for a financial threshold for notifiability, however, this is currently set at zero. This arguably means
that all mergers that meet the regional dimension test are notifiable.
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As the Regulations clearly provide that financial thresholds
applicable to mergers shall be prescribed (as well as a method for
calculating these), it may be argued that a clear legislative intent
existed for excluding certain transactions from merger control, based
on considered financial thresholds. Setting a zero threshold may
undermine this legislative intent and the determination of realistic
financial thresholds is arguably a legal requirement that cannot be
circumvented by setting the thresholds at zero.
Notification and clearance timetable
What are the deadlines for filing? Are there sanctions for not
filing?

In terms of the Regulations, a party to a notifiable merger must notify
the CCC in writing of the proposed merger, in the prescribed form
and manner within 30 days of the parties’ ‘decision to merge’. The
Draft Guidelines provide that a ‘decision to merge’ occurs when
‘there is established a convergence of wills between the merging parties in the pursuit of a merger objective’.
A notifiable merger that has not been notified within 30 days
of the ‘decision to merge’ will, in terms of the Regulations, have no
legal effect, and no rights or obligations imposed on the participating parties by any agreement in respect of the merger will be legally
enforceable in the Common Market. The CCC may also impose a
penalty of up to 10 per cent of either or both of the merging parties’
annual turnover in the Common Market, as reflected in the accounts
of any party concerned for the preceding financial year.
Who is responsible for making the notification?

The Regulations provide that a party to a notifiable merger must
notify the CCC in writing of the proposed merger (i.e., only one
party need notify). The merger notice, however, obliges ‘all parties
to the merger […] to individually submit a notification to the CCC
with the exception of a hostile bid where only the acquiring party is
required to submit a notification’. The CCC has in practice accepted
joint notifications and the Draft Guidelines indicate that the CCC
can accept a joint notification or a notification from either party.
Are filing fees required?

A filing fee of 0.5 per cent of the merging parties’ combined annual
turnover or combined value of assets in the Common Market (whichever is the higher) is payable. The fee is capped at US$500,000. In
other words, if 0.5 per cent of the combined assets or turnover
exceeds US$500,000, a fee of US$500,000 is payable.
What are the waiting periods and does implementation of the
transaction have to be suspended pending clearance?

The CCC has an initial period of 120 days after receiving a merger
notification within which to finalise its decision. The Draft Guidelines indicate that these are working days based on the Malawian
calendar. Rule 3(2) of the Rules, however, provides that ‘[w]here the
time prescribed by or allowed under these Rules for doing an act or
taking a proceeding expires on a Saturday or Sunday or on a day on
which the office of the Registrar is closed, the act may be done or
the proceeding may be taken on the first day following that is not a
Saturday, Sunday or day on which that office is closed’, which supports the view that the days specified in the Regulations are calendar
days rather than working days.
The review period starts once the CCC is satisfied that it has
been provided with a complete notification and may be extended by
the Board. The Regulations do not limit the extension period that
may be granted. The Draft Guidelines purport to introduce a Phase
I, Phase II procedure for identifying and disposing of mergers that do
not raise competition concerns.
The Regulations do not prohibit the implementation of a merger
prior to approval being obtained. The Draft Guidelines confirm that
the merger control regime is non-suspensive.
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What is the level of detail required in the preparation of a filing?

The merger notice requires the parties to provide detailed (turnover,
customer and competitor) information related to all of the markets
in which they sell products or services. The parties are also required
to provide, inter alia: annual reports and financial statements for the
last three years; lists of shareholders and directors; board resolutions;
the merger agreement; and ‘[a]ny other document which may assist
[…] in making a decision on the proposed merger’. One original and
three copies of the notice, as well as the original supporting documents (or certified copies of the original supporting documents) must
be submitted.
What provision is made for the protection of commercially
sensitive information?

The CCC request for confidentiality form states that:
The COMESA Competition Commission shall treat confidentially
any information identified in this Form but may take steps to verify
that the information qualifies as confidential in accordance with
the COMESA Competition Regulations (2004) and rules adopted
thereunder. If the Commission finds that some or all of the information identified in this Form is not confidential, the Commission
shall cease to treat such information confidentially and the person
submitting this Form shall be notified, where possible.

The Rules provide that:
Members of the staff of the Commission, the Commissioners and
the secretariat of the Board shall not disclose any information, documents or data presented to them in the course of investigations and/
or hearings […] unless the information has become public knowledge or disclosure is requested by a court order or by mutual consent
of the parties.

Substantive assessment, orders, enforcement and appeals
What is the substantive test for clearance?

A merger will be contrary to public interest if the CCC is satisfied
that the merger has:
• lessened substantially, or is likely to lessen substantially, the
degree of competition in the Common Market or any part
thereof; or
• resulted, or is likely to result in, or strengthen a position of dominance which is or will be contrary to the public interest.
The CCC must determine ‘whether or not the merger is likely to
substantially prevent or lessen competition’ by assessing:
• the actual and potential level of import competition in the
market;
• the ease of entry into the market, including tariff and regulatory
barriers;
• the level, trends of concentration and history of collusion in the
market;
• the degree of countervailing power in the market;
• the likelihood that the acquisition would result in the merged
parties having market power;
• the dynamic characteristics of the market including growth,
innovation and product differentiation;
• the nature and extent of vertical integration in the market;
• whether the business or part of the business of a party to the
merger or proposed merger has failed or is likely to fail; and
• whether the merger will result in the removal of efficient
competition.
If it appears that ‘the merger is likely to substantially prevent or
lessen competition’, the CCC must determine whether:
• the merger is likely to result in any technological, efficiency or
other pro-competitive gain, greater than the anti-competitive
effects, which would not likely be obtained if the merger is prevented; and
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the merger can be justified on ‘substantial public interest
grounds’.

In determining whether a merger is or will be contrary to the public
interest the CCC is required to ‘take into account all matters that
it considers relevant in the circumstances’ and have regard to the
desirability of:
• maintaining and promoting effective competition between persons producing or distributing commodities in the region;
• promoting the interests of consumers, purchasers and other users
in the region with regard to the prices, quality and variety of such
commodities and services; and
• promoting, through competition, the reduction of costs and the
development of new commodities, and facilitating the entry of
new competitors into existing markets.
What orders may be made?

If the CCC is satisfied that a merger will be contrary to the public
interest, the CCC may make any one or more of the following orders:
• declaring the merger unlawful, except to such extent and in such
circumstance as may be provided by or under the order;
• prohibiting or restricting the acquisition of the whole or part of
an undertaking or the assets of an undertaking;
• requiring the dissolution of any organisation, whether corporate
or unincorporated, or the termination of any association;
• imposing prohibitions or restrictions with regard to the manner
in which a merging party carries on business; and
• generally making such provisions as, in the opinion of the CCC,
are reasonably necessary to terminate or prevent the merger or
alleviate its effects.
An order made in respect of a merger may provide for any of the
following matters:
• the transfer or vesting of property, rights or obligations;
• the adjustment of contracts, whether by their discharge or the
reduction of any liability or obligation or otherwise;
• the creation, allotment, surrender or cancellation of any shares,
stocks or securities;
• the formation or winding up of any undertaking or the amendment of the memorandum or articles of association or any other
instrument regulating the business of any undertaking.
How can these orders be enforced?

It would appear that the CCC will have to attempt to enforce its
orders through the national courts of jurisdictions where the parties
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have a presence. The possibility exists that the national courts could
refuse to enforce CCC orders, particularly in jurisdictions where the
COMESA competition legislation has not been domesticated.
What are the opportunities for appeal or judicial review of a
merger decision?

Any ‘person aggrieved’ by the decision of the CCC may appeal to
the Board. The Board may hear appeals from, or review any decision of the CCC that may, in terms of the Regulations, be referred
to it and may make any ruling or order necessary or incidental to
the performance of its functions in terms of the Regulations. ‘Person
aggrieved’ is not defined in the Regulations or the Draft Guidelines.
Involvement of other parties or authorities
Are notifications to the COMESA member states still required?

The CCC considers that it has exclusive jurisdiction in respect of
mergers that fall within its jurisdiction and that it is a ‘one-stop shop’.
The Regulations do not, however, expressly exclude the jurisdiction
of the national competition authorities. Various member states have
confirmed that the jurisdiction of their national authorities is not
ousted by virtue of the fact that a transaction is notified to the CCC
and continue to require filings notwithstanding the fact that a merger
notification has been filed with the CCC. This stems primarily from
the fact that a number of member states have not domesticated the
COMESA competition legislation.
Involvement of national antitrust authorities of member states

The CCC may conduct an inquiry for the purposes of determining whether or not to approve any merger. Before embarking on an
inquiry, the CCC is required to take all reasonable steps to notify all
the relevant member states. The notice shall include:
• the nature of the proposed inquiry; and
• calling upon any interested persons who wish to submit written
submissions to the CCC with regard to the subject matter of the
inquiry.
Where a member state attains knowledge of a merger notification
submitted to the CCC, the member state may request the CCC to
refer the merger for consideration under the member states’ domestic competition law if the member state is satisfied that the merger,
if carried out, is likely to disproportionately reduce competition to
a material extent in the member state or in any part of the member
state. The CCC must then decide whether to deal with the merger
itself or to refer the merger (in whole or in part) to the competent
authority of the member state concerned.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Since 1 October 2010, merger control, as well as other aspects of
competition law, has been substantially governed by the Competition Act, which entered into force on 1 October 2010. In addition,
numerous regulations have been adopted that set out the procedural
framework and define the standards for its application. One of the
most relevant regulations is the Regulation on the Notification and
Assessment of Concentrations (Official Gazette 38/11), which provides information on the content and form of the notification and the
assessment criteria for concentrations. Further to Croatia’s accession
to the EU on 1 July 2013 the Competition Act has been amended in
order to comply with EU competition law. As of 1 July 2013, inter
alia, the EU Merger Regulation 139/2004 is directly applicable.
The relevant authority for merger control (and competition law
in general) is the Croatian Competition Agency (CCA). It is an independent authority. The decision-making body within the CCA is the
Competition Council (Council), which consists of five members, one
of whom is the president of the Council. The members of the Council
are appointed (upon the proposal of the Croatian government) by
the Croatian parliament for a term of five years. The Council adopts
its decisions in sessions by a majority of at least three votes. The
Council applies EU competition law standards when deciding on
individual cases.
More information about the CCA and its activities can be found
at www.aztn.hr.
2

What kinds of mergers are caught?

A concentration is constituted by:
• a merger of two or more independent undertakings or parts
thereof;
• the acquisition of control or decisive influence of one or more
undertakings over one or more other undertakings or a part of
an undertaking, in particular by:
• acquisition of the majority of shares or share capital;
• obtaining the majority of voting rights; or
• in any other way according to the provisions of the Croatian
company law and other regulations; or
• the creation of a joint venture by two or more independent
undertakings, performing on a lasting basis all the functions of
an autonomous economic entity.
A concentration does not arise if banks or other financial institutions,
investment funds or insurance companies, in their ordinary course of
business, which includes transactions and dealing with securities, for
their own account or for the account of third parties, hold shares on
a temporary basis with a view toward reselling them, provided that
they do not exercise their voting rights in respect of those shares for
the purpose of determining the competitive behaviour of that undertaking (ie, they exercise such voting rights solely with a view toward
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preparing the disposal of the entire or a part of the undertaking or
its shares, do not undertake any operation that may distort, restrict
or prevent competition, and carry out the disposal within one year
following the acquisition). If the disposal is not reasonably possible
within this period, it may – upon request – be extended by the CCA.
Also, the acquisition of shares or share capital that is the result
of internal restructuring of an undertaking (intra-group merger) does
not constitute a concentration.
In addition, a concentration does not arise if control is acquired
by an office holder or administrative officer in the event of a bankruptcy, liquidation or winding-up of an undertaking in accordance
with the bankruptcy laws and the Company Act.
3

What types of joint ventures are caught?

The creation of a joint venture by two or more independent undertakings, performing on a lasting basis all the functions of an autonomous economic entity (full-function joint venture), constitutes a
concentration (see question 2). However, this is not the case if the
creation of such joint venture leads to the coordination of the competitive behaviour of undertakings that remain independent and
thereby significantly impedes competition; it may then be subject to
an assessment under the provisions on restrictive agreements.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

In general, ‘control’ may be obtained through the transfer of rights,
contracts or other means, by which one or more undertakings, either
separately or jointly, taking into account all legal and factual circumstances, gain the ability to exercise decisive influence over one or
more undertakings on a lasting basis.
An undertaking is deemed to be controlled by another undertaking if the controlling undertaking, directly or indirectly:
• holds more than half of the share capital or half of the shares;
• may exercise more than half of the voting rights;
• has the right to appoint more than half of the members of the
management board, supervisory committee or a similar administrative or managing body; or
• in any other way exercises a decisive influence on the right to
manage the business operations of the undertaking.
Minority interests are caught, provided that they confer control by
any means described above.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The CCA must be notified of a concentration where in the business
year preceding the concentration:
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the combined worldwide turnover of the undertakings concerned
amounted to at least 1 billion kunas and at least one of the undertakings concerned has its seat or a subsidiary in Croatia; and
the individual total turnover realised in Croatia by each of at
least two undertakings concerned amounted to at least 100 million kunas.

For the purpose of turnover calculation, the revenues from the sale
of goods or the provision of services have to be taken into account.
Turnover generated by sales or services between companies belonging to the same group is not taken into account.
In case of an acquisition of one or more parts of an undertaking
or of a group of undertakings, irrespective of whether such parts
constitute independent legal entities, only the turnover pertaining to
the parts subject to the concentration are taken into account for the
purpose of the turnover calculation.
For the purpose of the turnover calculation of banks and other
institutions that provide financial services, after the deduction of
direct taxes related to them, the sum of the following income items
has to be taken into account:
• income from interest rates and similar income;
• income from securities (ie, income from shares and other variable
yield securities, income from participating interests in economic
entities, and income from shares in affiliated economic entities);
• commissions receivable;
• net profit on financial operations; and
• other operating income.
For insurance companies and companies that perform reinsurance
activities, the value of the gross premiums, which includes amounts
paid and received in relation to the insurance contracts issued by or
on behalf of an insurance company, including reinsurance premiums,
after the deduction of taxes and parafiscal contributions charged by
reference to the amounts of individual premiums or in relation to the
total premium volume, have to be taken into account.
Concentrations falling within the jurisdiction of the European
Commission are not subject to Croatian merger control (one-stop
shop principle).
Irrespective of whether the above-mentioned turnover thresholds
are met, in specific situations in the media or postal/electronic communications sectors a filing with the CCA or the Croatian Post and
Electronic Communications Agency (HAKOM) may be required.
(For more detail see question 8.)
The turnover of an undertaking concerned includes:
(a)	the turnover of the undertaking concerned;
(b)	those undertakings in which the undertaking concerned, directly
or indirectly owns more than half the shares or capital or business assets, or has the power to exercise more than half the voting
rights, or has the power to appoint more than half the members
of the supervisory board, the administrative board or bodies
legally representing the undertakings, or has the right to manage
the undertakings’ affairs;
(c)	those undertakings that have in the undertaking concerned
(acquiring or controlling undertaking) rights or powers listed in
(b), and
(d)	those undertakings in which an undertaking referred in (c) has
the rights or powers listed in (b).
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

If a transaction constitutes a concentration within the meaning of
the Act (see question 2) and exceeds the jurisdictional thresholds (see
question 5), filing is mandatory. For specifics applicable in certain
sectors, see question 8.
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The Competition Act introduced a new (additional) local jurisdictional threshold requirement, according to which at least one of the
undertakings concerned is required to have its seat or a subsidiary in
Croatia (see question 5). As a result, purely foreign-to-foreign mergers now usually fall outside the scope of the CCA’s jurisdiction.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no provisions that would relate specifically to foreign
investments. Inter alia, in the following sectors, provisions related
to merger control exist:
Banking sector

If an undertaking intends to acquire a so-called ‘qualified share’ of a
financial institution in Croatia (ie, a share exceeding 10 per cent of
the equity, or less, if it confers controlling influence to the acquirer)
a merger filing to and subsequent clearance from the CCA for such
concentration is required. The competence to assess such mergers in
the banking sector has been transferred from the Croatian National
Bank to the CCA as of Croatia’s accession to the EU on 1 July 2013.
Media sector

The CCA has sole competence to decide on concentrations involving media companies. However, the Electronic Media Act (Official
Gazette, No. 153/09l) defines in articles 54 and 55 specific threshold
requirements for certain types of media undertakings which deviate
from the general turnover thresholds described in question 5 above.
Moreover, according to article 57 of the Electronic Media Act, the
Electronic Media Agency is authorised to order the shareholding
structure of a media company to be changed (otherwise its media
licence could be withdrawn). Furthermore, the Media Act (Official
Gazette, No. 59/04) prohibits concentrations that would result in
a combined market share of more than 40 per cent in the market
comprising all daily newspapers in Croatia.
Postal and electronic communications sectors

According to article 68 of the Electronic Communications Act (Official Gazette, No. 73/08 et al), operators with significant market
power and operators who have been granted licences to use radio
frequencies, are obligated to notify the Croatian Post and Electronic
Communications Agency (HAKOM) of any intention to merge or
consolidate or of any other type of joint or coordinated action (irrespective of whether the turnover thresholds in question 5 are met).
Prior to the implementation of any such operation, HAKOM must
issue an approval. If the intended operation qualifies also as a concentration exceeding the jurisdictional thresholds (see questions 2
and 5), a notification also has to be filed with the CCA. In the course
of the assessment, the CCA may invite HAKOM to comment on
the case.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no explicit filing deadline. However, the notification has to
be submitted to the CCA prior to the intended implementation of the
concentration and following the conclusion of the merger agreement
on the basis of which control or decisive influence will be acquired
or following the publication of the invitation to tender. The parties
may submit the notification even before the conclusion of the merger
agreement or the publication of the invitation to tender, if they are
able to provide in good faith evidence of the proposed conclusion
of the merger agreement or the announcement of the invitation to
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tender. In the case of a breach of the filing obligation, the CCA may
impose a fine of up to 1 per cent of the undertaking’s total annual
turnover realised in the preceding business year. With regard to the
sanctions for closing before clearance, see question 12.
10 Who is responsible for filing and are filing fees required?

In a case in which control or decisive influence is acquired over an
entire undertaking or parts of one or more undertakings by another
undertaking, the notification has to be submitted by the undertaking
acquiring control. In all other cases, the parties to the concentration
are responsible for providing joint notification of the concentration.
An initial filing fee of 10,000 kunas is payable prior to the submission of the notification, and proof of payment must be submitted to the CCA together with the notification. For notifications in
the media sector where the general turnover thresholds as set out in
question 5 are not met (see question 8), the initial filing fee amounts
to 5,000 kunas. An additional fee of 10,000 kunas is payable after
the CCA issues a clearance decision without performing an in-depth
investigation (a second-phase investigation).
A fee of 150,000 kunas is payable if the CCA adopts its decision
after an in-depth investigation.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The intended concentration must not be implemented prior to clearance (suspension obligation).
Following the submission of the notification, the CCA first
assesses the completeness of the filing. The law does not provide
a specific time frame; in practice, it is thus recommendable to be in
contact with the authority during this stage in order to ensure that
this period is short.
Then the CCA assesses the intended concentration. If it takes
the view that the concentration does give rise to competition law
concerns (see question 19), it adopts a procedural order on the initiation of proceedings (ie, it initiates a Phase II investigation). Such
investigation may be instigated only within 30 days from the receipt
of a complete notification. If no Phase II has been instigated by then,
the concentration is deemed to be approved in Phase I. Upon written
request of the parties, the CCA issues a confirmation letter. In the
latter case, the CCA will also publish a short notice on its website.
Once the CCA has initiated Phase II proceedings, it must issue
a decision within three months (which may be extended by an additional three months, if this is necessary to carry out additional analysis). After the expiry of this period, it is presumed by law that the
concentration has been approved.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Where the concentration has been closed prior to clearance (irrespective of whether a notification has been submitted to the CCA)
and the requirements for a clearance are not met (see question 19),
the CCA may impose a fine of up to 10 per cent of the undertaking’s total annual turnover realised in the preceding business year.
Individuals are not subject to fines. In addition, the CCA may order
(by separate decision) any indispensable measures aimed at restoring
efficient competition in the relevant market, and set deadlines for
their adoption. In particular, the CCA may:
• order acquired shares or share capital to be transferred or
divested; or
• prohibit or restrict the exercise of voting rights attached to the
shares or share capital, and order the joint venture or any other
form of control by which the concentration has been put into
effect to be removed.
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13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The sanctions for closing before clearance are also applicable in
foreign-to-foreign mergers. However, we are not aware of these
sanctions having been applied in practice to such mergers since the
introduction of the Competition Act as they now usually fall outside
the scope of the Croatian merger control regime (inter alia, a merger
filing is only required if at least one of the undertakings concerned
has its seat or a subsidiary in Croatia, see question 5).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The Competition Act does not explicitly provide for hold-separate
(carve-out) solutions. Foreign-to-foreign concentrations are therefore assessed in the same way as local concentrations. However, the
Competition Act has introduced a new (additional) local jurisdictional threshold requirement, according to which at least one of the
undertakings concerned is required to have its seat or a subsidiary
in Croatia (see question 5). If this (additional) requirement is not
met, a concentration does not require a notification in Croatia. As a
result, since the introduction of the Competition Act, most foreignto-foreign mergers that could require hold-separate (carve-out) solutions fall outside the scope of the application of the Croatian merger
control regime.
15 Are there any special merger control rules applicable to public
takeover bids?

The Croatian Takeover Act (Official Gazette, No. 109/07 and No.
36/09) stipulates that the public offer for shares in stock companies
does not have to be suspended until merger clearance is granted by
the CCA, provided that the rights associated with the shares are not
exercised.
16 What is the level of detail required in the preparation of a filing?

The information and documentation to be submitted in a merger
notification is set out in article 20 of the Competition Act and in the
Regulation on the Notification and Assessment of Concentrations
(the Regulation).
Inter alia, the following needs to be provided:
• information on the parties to the concentration (eg, names, registered seats, excerpts from the commercial register, nature of the
business, ownership and control; description of the distribution
and retail networks; annual financial reports for the last preceding business year;
• power of attorney;
• description of the intended concentration;
• certified copies or originals of all documents on the basis of
which the concentration takes place;
• definition of the relevant markets;
• market shares held by the undertakings concerned on the relevant markets;
• information on main competitors and their market shares in the
relevant markets;
• description of the distribution and retail networks in the relevant
markets, relevance of research and development;
• economic rationale of the concentration;
• description of the benefits expected to result from the concentration for consumers; and
• (if available) copies of analyses, reports or studies related to the
relevant markets.
The CCA may request additional information from the undertakings
concerned, such as information on the number of their employees,
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their top five suppliers and customers, or sales figures (value and
volume). If some of the information requested in the Regulation is
not available to the parties, this must be stated in the filing, together
with information as to where the undertakings tried to collect the
data concerned, the reasons why this collection was not successful,
and where the CCA may obtain the missing information.
The notification and all documents attached thereto need to be
submitted in the Croatian language. In addition, all documents submitted to the CCA must be in the form of an original or a certified
copy bearing an apostille (depending on the jurisdiction of origin
of a particular document). If a document requires translation, both
the original or a certified copy and its certified Croatian translation
have to be provided.
The Competition Act introduced the possibility to submit a
short-form notification in cases that – from experience – usually do
not give rise to competition law concerns. A regulation defining the
precise content of short-form notifications has been published in the
Official Gazette (No. 38/2011) and came into force on 9 April 2011.
According to article 20 of the Competition Act, a short-form
notification may be submitted if:
• none of the parties to the concentration is engaged in business
activities in the same relevant product and geographic market (ie,
no horizontal overlaps), or in a market that is upstream or downstream of a market in which another party to the concentration
is engaged (ie, no vertical relationship);
• two or more of the parties to the concentration are engaged in
business activities in the same relevant product and geographic
market (horizontal relationship), provided that their combined
market share is less than 15 per cent, and/or when one or more of
the parties to the concentration are engaged in business activities
in a relevant product market that is upstream or downstream of a
product market in which any other party to the concentration is
engaged (vertical relationship), provided that none of their individual or combined market shares at either level is 25 per cent
or more;
• a party to the concentration is to acquire sole control of an
undertaking over which it already has joint control; or
• in cases in which two or more undertakings acquire control over
a joint venture, where the joint venture has no, or negligible,
actual or foreseen activities within Croatia.
However, even in these cases, the CCA may require a full notification
to be made if it finds that the concentration may lead to a significant
impediment of effective competition.
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(EUMR). According to article 16 of the Competition Act, the CCA
assesses whether the intended concentration would significantly
impede effective competition in the market, in particular as a result
of the creation or strengthening of a dominant position.
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

In essence, the CCA investigates the intended concentration on the
basis of the following:
• the structure of the relevant market;
• actual and potential competitors in the relevant market;
• supply and potential market supply;
• costs, risks, technical, economic and legal conditions necessary
to enter into or withdraw from the relevant market;
• possible effects of the intended concentration on competition in
the relevant market;
• market shares and market position, economic and financial
power, business activities of the undertakings concerned in the
relevant market;
• internal and external advantages for the parties to the concentration in relation to their competitors;
• possible changes in the business operations of the parties to the
concentration following the implementation of the concentration; and
• effects of the concentration on other undertakings, especially
relating to consumers’ benefit, as well as other objectives and
effects of the intended concentration, in particular:
• decrease in prices of goods or services;
• decrease in transportation, distribution or other costs;
• specialisation in production; and
• other benefits directly deriving from the implementation of
the intended concentration.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Competition Act does not expressly mention non-competition
issues such as industrial policy or public interest issues as being
relevant for the assessment process. In practice, however, it is not
unlikely that the CCA would take into account non-competition
issues in a way similar to the European Commission.

17 What is the timetable for clearance and can it be speeded up?

According to article 19(6) of the Competition Act, the CCA may
in particularly justified cases upon the request of the parties permit
the implementation of particular actions relating to the implementation of the notified concentration before the expiry of the waiting
period. When deciding on such request, the CCA takes into account
all circumstances of the case, in particular the nature and gravity of
the damages that might be posed to the parties to the concentration
or third parties, and the effects of the concentration on competition.
For the clearance timetable, please see question 11.
18 What are the typical steps and different phases of the investigation?

See question 11.
Substantive assessment
19 What is the substantive test for clearance?

The Competition Act introduced to the Croatian merger control
regime the substantive test for the assessment of concentrations,
which is also applied by the European Merger Control Regulation
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23 To what extent does the authority take into account economic
efficiencies in the review process?

Economic efficiencies are part of the appraisal of the concentration
and are taken into account under the condition that they are advantageous to consumers (see question 20).
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Based on the assessment of the concentration under the substantive
test (see question 19), the CCA may, following the initiation of Phase
II proceedings, issue:
• a clearance decision;
• a decision declaring the concentration conditionally compatible
with the Croatian competition rules, provided that within given
time limits certain measures are taken and conditions are met
(provisional measures); or
• a prohibition decision.
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The CCA may also on its own initiative or upon request of a party
to the concentration withdraw or amend a decision when (i) the decision is based on incorrect or false information that has been essential
for the decision-making; (ii) any of the parties to the concentration
have not fulfilled the conditions and obligations determined in the
decision of the CCA; or (iii) the parties to the concentration cannot
duly fulfil the proposed conditions or observe the set deadlines due
to unpredictable circumstances beyond their control.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

In practice, the CCA accepts both structural and behavioural remedies. For example, in 2009, in the course of the acquisition of a
local Croatian oil company by a Hungarian oil company, the CCA
demanded that the Croatian company (target) sells one of its local
Croatian subsidiaries. The CCA listed in the clearance decision
certain requirements to be observed in order to ensure the future
business integrity of the disposed local Croatian subsidiary after
being sold to third parties. In the same year, in a case regarding the
acquisition of a local retail chain, the CCA ordered the disposal of
certain retail stores. In both cases, the acquirer was ordered to nominate a monitoring trustee (whose role was to submit to the CCA
regular audit reports).
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Remedies can be submitted at any time during the proceedings (eg,
already in the notification) in order to remove serious doubts as to
the compatibility of the concentration with Croatian competition
rules. When assessing remedies, the CCA takes into account whether
they are adequate to restore efficient competition. In the event the
CCA does not or only partly accepts the proposed remedies, it is
authorised to impose other behavioural or structural measures, conditions, obligations and deadlines in order to ensure effective competition (article 24 of the Competition Act).
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

We are not aware of any foreign-to-foreign mergers in which the
CCA has requested remedies. According to the CCA, in 2012 only
one ‘foreign-to-foreign’ merger was assessed (and subsequently
cleared in Phase I without remedies). For recent remedies imposed
by the CCA in foreign-to-local mergers, see question 25.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The Competition Act does not contain explicit provisions on ancillary restrictions. However, the CCA generally takes the European
Commission’s decisional practice into account. Therefore, in practice, ancillary restraints directly related to and necessary for the concentration are usually covered by the CCA’s clearance decision.
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the website of the CCA inviting third parties to submit their observations and comments on the intended concentration.
Access to the CCA’s file may only be granted to parties to the
proceedings. It is not clear whether and under what circumstances
third parties can be admitted as parties to merger control proceedings. According to Croatian general administrative rules, a ‘party’
may be an entity that has a right to be such in order to protect its
legal interests. In practice, however, only the undertakings concerned
are admitted as parties to merger control proceedings. They have the
right to access the case files only once they have received a statement
of objections in Phase II.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The CCA may not disclose business secrets, namely, information
that is defined to be a business secret by law or by the undertakings concerned. Business secrets, inter alia, encompass any business
information that has actual or potential economic and market value,
and the disclosure of which could result in an economic advantage
for other undertakings.
In particular, the CCA does not consider the following to be
covered by the secrecy obligation:
• information that is publicly available, including information
available through specialised information services or information that is common knowledge among specialists in the field;
• historical information, in particular information that is at least
five years old;
• statistical information; and
• data and documentation on which the decision of the CCA is
based.
Against this background, it is generally advisable to explicitly mark
any confidential information as such in the merger notification and
any other comments, statements and documents sent to the CCA.
Case-related information that is made public by the CCA is generally
published in a non-confidential version. As to the publicity given to
the process, see question 29.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The CCA has concluded cooperation agreements with several
national competition authorities, for example, in Austria, Bosnia and
Herzegovina, Bulgaria, Hungary, Kosovo, Macedonia, Romania and
Turkey. In addition, the CCA is a member of the International Competition Network (ICN). From 1 July 2013 the CCA is a member of
the European Competition Network (ECN), inter alia, participating
in the ECN’s merger working group. The CCA also attends many
events organised by the OECD for non-EU member states. Members
of the CCA also participate on regular basis in conferences, summits and other high level meetings organised by other competition
authorities thereby ensuring that Croatia is involved in the international competition law dialogue.
Judicial review

Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The CCA may gather information ex officio and also require from
the undertakings concerned, as well as from third parties (eg, customers and competitors), additional information that it considers
necessary for the assessment of the concentration.
Also, both the fact that a notification has been submitted and the
fact that Phase II proceedings have been initiated are made public on
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32 What are the opportunities for appeal or judicial review?

Previously, the Croatian Administrative Court was competent for
judicial review of the CCA’s decisions. This has been changed in
2013 in order to enhance efficiency. A legal action for judicial review
against the decision of the CCA may now be filed directly with the
Croatian High Administrative Court within 30 days from the date on
which the decision of the CCA was served. In recent years, most of
the appeals brought before the then competent Croatian Administrative Court have been dismissed. It remains to be seen whether this
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will change in future under the competence of the Croatian Administrative High Court. We are not aware of any appeals in merger
cases in 2012.
33 What is the usual time frame for appeal or judicial review?

Previously, the judicial review performed by the Croatian Administrative Court could take up to two years. Depending on the complexity of the case, it could take even longer. It remains to be seen
whether the Croatian High Administrative Court (which took over
the respective competency recently in 2013, see question 32) will be
able to shorten the time frame of the review process.
Enforcement practice and future developments

Wolf Theiss

Update and trends
In 2013 and 2014 the competition policy and practice in Croatia is
being marked by the accession of Croatia to the European Union
in July 2013. The latest amendments to the Competition Act in
2013 especially included clarifications on the competencies and
roles exercised by the CCA and the European Commission and
further aligned the Croatian merger control procedure with the
standards applied in EU member states. Apart from that, it is
generally expected that in 2013 and 2014 the CCA will continue
its proactive approach of intensively screening the local market
for potential breaches of the filing obligation. For example, the
CCA recently fined a regional food retailer for failure to notify the
takeover of parts of its competitor’s business. In general, the fines
imposed for the infringement of the filing obligation are expected
to increase.

34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In 2006, the CCA approved a concentration between media companies from Austria and the Netherlands. In 2008, the CCA approved
two concentrations related to the automobile industry (involving
Swedish and German car makers) stating that they did not have a
significant impact on the Croatian market. In the same year, based on
the same reasoning, the CCA also approved a merger between two
American companies active in the confectionery industry. According
to the Competition Act, foreign-to-foreign mergers since 2010 now
usually fall outside the scope of the Croatian merger control regime
(inter alia, a merger filing is only required if at least one of the undertakings concerned has its seat or a subsidiary in Croatia, see question
5). According to the CCA, in 2012 it assessed only one ‘foreign-toforeign’ merger between a Japanese and Swedish company active
in the consumer electronics sector (the case was cleared in Phase I).

35 What are the current enforcement concerns of the authorities?

In 2013 and 2014 it is expected that the CCA will continue its proactive approach of intensively screening the Croatian market for potential breaches of the filing obligation. For example, the CCA recently
fined a regional food retailer for failure to notify the takeover of parts
of its competitor’s business.
36 Are there current proposals to change the legislation?

The latest amendment of the Competition Act entered into force on
1 July 2013. We are currently not aware of any proposals to change
the legislation.
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10 000 Zagreb
Croatia

Tel: +385 1 4925 400 / +43 1 51510 5600
Fax: +385 1 4925 450 / +43 1 51510 25
www.wolftheiss.com

102

Getting the Deal Through – Merger Control 2014

Anastasios Antoniou LLC

CYPRUS

Cyprus
Anastasios A Antoniou and Louiza Petrou
Anastasios Antoniou LLC

Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The Control of Concentrations Between Undertakings No. 22(I) of
1999 (the Law) is the legislative instrument regulating concentrations
in Cyprus. The Law provides the legal framework for merger control
procedures.
Enforcement of the legislation rests with the Commission for
the Protection of Competition (CPC), initially established in 1990
and re-established pursuant to the provisions of the Protection of
Competition Law No. 13(I) of 2008 (the 2008 Law). The CPC has
overall responsibility for implementing the Law and is the competent
independent authority for the control of concentrations.
2

What types of joint ventures are caught?

Concentrative joint ventures (consisting of two or more undertakings,
the activities of which are under common control) that carry out all
the functions of an autonomous economic entity are caught under
the Law.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Pursuant to section 4(3) of the Law, ‘control’ is defined as control
stemming from any rights, contracts or other means that, either
severally or conjunctively with others, and with regard to the legal
or other facts of the case, confers the possibility of exercising decisive
influence over an undertaking through:
• ownership or enjoyment rights over the whole or part of the
assets of the undertaking; or
• rights or contracts that confer the possibility of decisive influence
on the composition, meetings or decisions of the bodies of an
undertaking.
5

at least E3.42 million of the aggregate turnover of all concerned
undertakings relates to the sale of goods or the provision of services within the Republic.

For a concentration to be considered a concentration of major
importance pursuant to section 3 of the Law, conjunctively to
the aforementioned jurisdictional thresholds, at least one of these
undertakings concerned must be engaged in commercial activities
within the Republic of Cyprus, a criterion further discussed in
question 7.
It should also be noted that the Minister of Commerce, Energy,
Industry and Tourism has the discretionary power to declare by an
order a concentration as of major importance, as if the amount of
the turnover had reached the required minimum levels.

What kinds of mergers are caught?

The Law is applicable to concentrations of major importance.
Question 5 defines such concentrations.
3

•

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

For the purposes of the Law, a concentration of undertakings
is deemed to be of major importance and therefore meet the
jurisdictional thresholds if:
• the aggregate turnover achieved by at least two of the participating undertakings exceeds, in relation to each one of them, the
amount of E3.42 million; and
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6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing of concentrations of major importance is mandatory.
However, notification is not required in the following cases,
where, pursuant to section 4(5) of the Law a concentration is not
deemed to arise (in translation):
• a credit or financial institution or an insurance company, the
normal activities of which include transactions and dealing in
securities on its own account or for the account of third parties, holds on a temporary basis securities that it has acquired in
an undertaking with a view to reselling them, provided that the
institution does not exercise voting rights in respect of those securities with a view to determining the competitive behaviour of
that undertaking or provided that it exercises such voting rights
only with a view to facilitating the disposal of all or part of that
undertaking or of its assets or the disposal of those securities, and
that any such disposal takes place within one year of the date of
acquisition;
• control is exercised by a person authorised under the legislation relating to liquidation, bankruptcy or any other similar
procedure;
• the concentration of undertakings between one or more persons
already controlling at least one or more undertakings is carried
out by investment companies;
• property is transferred due to death by a will or by intestate
devolution; or
• it is a concentration between two or more undertakings, each of
which is a subsidiary undertaking of the same entity.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

As explained in question 5, in addition to the turnover thresholds,
at least one of the participating undertakings must be engaged in
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commercial activities in the Republic of Cyprus for the concentration
to fall under Cypriot merger control rules and for a notification
obligation to arise. Although there is no case law definitively defining
the criterion of engagement in commercial activities, the CPC’s
decisions and practice clearly establish that a wide interpretation of
the said provision should be applied, thus making foreign-to-foreign
mergers subject to Cypriot merger control, depending on the precise
circumstances of each concentration.
Such subjection of foreign-to-foreign concentrations under the
Cypriot merger control regime would largely depend on the exact
nature of the participating undertakings’ engagement in commercial
activities in Cyprus and the means by which their products or services
are sold or provided in Cyprus, which circumstances should be evaluated on a case-by-case basis. There has been a plethora of cases where
the CPC has held foreign-to-foreign concentrations to fall within
the scope of the Law, thus requiring notification, and proceeded to
accordingly evaluate such concentrations as to their compatibility
with the competitive market.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no specific competition rules on foreign investments,
special sectors or other approvals.

Anastasios Antoniou LLC
of work the CPC cannot provide a response within the time limit
prescribed by Law, it shall inform the parties of this fact at least seven
days before the expiry of the deadline and may extend the time limit
by a further 14 days.
A concentration shall not be put into force until the person who
has the obligation to notify the concentration receives a notice of
approval from the Service.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

According to section 9 of the Law and subject to the provisions of
section 33 relating to temporary approval of concentrations, the
relevant activity giving rise to a concentration should be suspended
until such activity has been officially cleared. Failure to comply with
this requirement carries the same consequences as non-notification
and the CPC may impose administrative fines on the participants
in the concentration, which, by their omission, infringe the relevant
provisions of the Law.
Where a concentration is either partially or completely put
into effect without notice of approval from the Service, a fine of 10
per cent of the total turnover of the participating undertakings in
the financial year immediately preceding the concentration will be
imposed, in addition to a fine of up to 8€8,500 for each day that the
infringement continues to exist.

Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Concentrations of major importance must be notified to the CPC’s
Service within one week from the date of conclusion of the relevant
agreement or the publication of the relevant offer for the purchase
or the acquisition of a controlling interest, whichever occurs first.
Failure to file a concentration of major importance results in
administrative fines; there is a fixed fine of up to E85,430 and a daily
fine of up to E8,543 per day of infringement.
There are a number of cases in which the fines have been
enforced in practice.
In the case of failure to notify the Service of the concentration
(which is brought to the attention of the Service in a way other
than by notification by the undertakings concerned), the Service is
required to inform those obliged to notify of their obligation to notify
and, on receipt of the said notification, to proceed as if the above time
frame had been met from the outset.
10 Who is responsible for filing and are filing fees required?

Concentrations of major importance must be notified to the Service
in writing, either jointly or separately:
• by the persons party to a merger agreement or who acquire a
controlling interest;
• if two or more previously independent undertakings merge; or
• where a concentration occurs between one or more persons
already controlling at least one or more undertakings.
In all other cases, the person responsible for notification is the person
or undertaking acquiring control.
There are no fees for the filing of a notification.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The Service shall within one month from the date of receipt of the
notification or from the date on which the Service receives the additional information that ensures conformity with the Law, notify the
party or parties of the decision (either that the case is under investigation or that further information is required); if owing to the volume
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13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Provided that a concentration is of major importance, closing before
clearance would give rise to a fine irrespective of whether it is foreign-to-foreign or not. In the case where any concentration of major
importance is partially or completely put into effect without notice
of approval from the CPC, a fine of 10 per cent of the total turnover
of the participating undertakings in the financial year immediately
preceding the concentration will be imposed, in addition to a fine of
up to €8,500 for each day that the infringement persists.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Please refer to question 7.
15 Are there any special merger control rules applicable to public
takeover bids?

The Public Takeover Bids Law No. 41(I) of 2007, which transposes
the relevant Directive 2004/25/EC of the European parliament and of
the Council of 21 April 2004 on takeover bids, is applicable to public
takeover bids. There are no special merger control rules applicable
to public takeover bids.
16 What is the level of detail required in the preparation of a filing?

The notification application should reflect the form set out in
appendix III to the Law. The application must be made in Greek and
must be accompanied by various supporting documents and other
information, including but not limited to the following:
• a copy of all final or most recent documents that brought about
the concentration either by agreement or following a public bid;
• in the case of a public bid, a copy of the public bid document;
• copies of the most recent annual reports and audited financial statements of all the undertakings participating in the
concentration;
• copies of reports or analyses prepared for the purposes of the
concentration;
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a list and short description of the contents of all analyses, reports,
studies and surveys that were prepared by or for any of persons
responsible for notification for the purpose of evaluating or analysing the proposed concentration in relation to the market and
competition conditions;
details of the concentration (including the nature and scope
of the concentration, the financial and structural details of the
concentration, and details regarding the turnover in Cyprus and
worldwide of each undertaking);
details of relationships of ownership and control as between each
participant in the concentration and the undertakings connected
with it;
personal and economic ties as between each group of undertakings and any other undertaking operating within the affected
market in which such group holds, inter alia, at least 10 per cent
of the voting rights or shares; and
a description and analysis of the affected relevant markets.

17 What is the timetable for clearance and can it be speeded up?

The CPC is required to consider the report of its Service as soon as
such report is submitted and then proceed immediately with issuing
a decision.
The Service shall within one month from the date of receipt of
the notification or from the date on which the Service receives the
additional information that ensures conformity with the Law, notify
the party or parties of the decision (either that the case is under
investigation or that further information is required).
18 What are the typical steps and different phases of the investigation?

Provided that the notification and supporting documentation are in
conformity with the requirements of the Law, the Service proceeds
to prepare within one month a preliminary evaluation and report for
submission to the CPC regarding the compatibility of the proposed
concentration with the requirements of the competitive market (ie,
that the concentration does not strengthen or create a dominant
position in the relevant market within Cyprus).
The CPC is required to consider the report as soon as it is delivered by its Service and proceed immediately with issuing a decision.
Where the CPC ascertains that the notified concentration raises
serious doubts as to its compatibility with the competitive market, it
shall decide to set in motion a procedure of full investigation.
In the case of full investigation, the notifying party or parties
must be informed of the CPC’s decision no later than four months
from the date of receipt by the Service of the original notification
application or, in the event that additional information is requested
by the Service, within four months of receipt by it of the additional
information requested, as the case may be.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test for clearance of concentrations is whether the
concentration creates or strengthens a dominant position in the
affected market within Cyprus, namely that the concentration is
compatible with the conditions of the competitive market.
The affected markets shall comprise the markets of the relevant
products or specific groups of products or services within the Republic or any geographical area where:
• two or more of the undertakings participating in the concentration engage in business activities in the same market or a specific
group of products or services (horizontal relationship), and the
concentration of their activities leads to a combined market share
of 15 per cent and above; or
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any of the undertakings participating in the concentration
engages in business activities in a market of products in a preceding or subsequent stage of the procedure of production of products or of specific groups of products in the markets of which
any of the other undertakings participating in the concentration
engages in activities (vertical relationship) and provided any of
the market shares of these undertakings amounts to 25 per cent
or more, irrespective of whether or not there exists a suppliercustomer relationship among the undertakings concerned which
participate in the concentration.

Where the concentration in respect to the above points raises serious
doubts as to its compatibility with the competitive market, the CPC
shall decide to set in motion a procedure of full investigation, taking
into consideration the factors in question 23.
20 Is there a special substantive test for joint ventures?

The joint ventures caught under the substantive test for concentrations
are the ones that carry out all functions of an autonomous economic
entity.
21 What are the ‘theories of harm’ that the authorities will investigate?

While the Law is silent in this regard, it can be inferred that the
CPC’s approach and analysis of harm is substantially aligned with
the respective approach of the European Commission. Besides high
market shares, the assessment usually takes into account the anticompetitive effects that could potentially arise out of a concentration,
such as coordinated effects as well as unilateral effects. The burden
of proof is on the participating enterprises.
Nevertheless, it should also be noted that the CPC holds cartels
that have as their object price fixing, sales quotas, market sharing
or the restriction of imports or exports to be among the most severe
infringements of competition rules and implements a stringent
approach over such instances.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The CPC only takes competition issues into account when
considering the Service’s report and issuing its decision. However, the
minister of commerce, industry and tourism can, by issuing a justified
order pursuant to section 36 of the Law, declare a concentration as
being of major public interest with respect to the effects it might
have on economic and social progress, technological development,
employment or the sale of goods or the provision of services essential
for the public security of the Republic.
23 To what extent does the authority take into account economic
efficiencies in the review process?

When making its assessment, the CPC takes into account the
following:
• the structure of the affected markets;
• the market position of the participants;
• the economic power of all the undertakings in the market;
• any barrier to entry to the affected market;
• the interests of the intermediate and final consumers of the products and services; and
• the alternative sources of supply of the products and services that
are traded in the affected markets and of their substitutes.
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Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Temporary approval of the concentration

In cases where the CPC proceeds with a full investigation and
reasoned submissions are made to the CPC by one or more of the
participants to the concentration or by any other person who might
suffer damage owing to further delay in the commencement of the
concentration, the CPC, if satisfied with such submissions, has the
power to inform (in writing) the participants and those who made
the relevant submissions that the whole or part of the concentration
is approved temporarily either conditionally or unconditionally.
Power to revoke

The CPC has at any given time the power to revoke decisions related
to the compatibility of any concentration and to amend any of the
terms of its decision if it determines that:
• its initial decision was based on false or misleading information
or that necessary information relating to the concentration at
hand was withheld by the notifier or by any other participant in
the concentration or by any interested person; or
• any condition attached to the decision and imposed on the participants to the concentration has not been satisfied or has ceased
to be satisfied.
Where the CPC exercises its power of revocation, it may, following a
study of the Service’s report, order either a full or a partial dissolution
of the concentration to secure the restoration of the competitive
market.
Scrutinising powers

Before reaching its final decision and subject to the time limits
provided by the Law, the CPC may, if it considers it expedient to do
so, carry out negotiations, hearings or discussions with any of the
interested parties or other persons.
Furthermore, within the powers conferred on the CPC and the
Service respectively, the authorised government officers have the right
to examine each undertaking participating in the concentration or
any person involved, by having access to any immoveable property,
means of transport, books or records that they possess as the officers
may think fit.
Finally, any authorised officer may request, either orally or in
writing, additional information in the form of clarification or reports
from the person obliged to make the notification or any participant
in the concentration or any representative of any such person,
regarding any matter raised for examination during an evaluation
or investigation by the Service. In the event of failure to provide
information pursuant to this obligation, a fine of e51,300 may be
imposed by the CPC in the form of an administrative penalty.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The Law grants discretionary powers to the CPC by giving it the right
to impose any measures it thinks fit.
Where the CPC exercises its discretionary power it may, in
the course of granting a remedy, order the dissolution or partial
dissolution of the concentration concerned to secure the restoration
of the competitive market. The dissolution is accomplished by the
deprivation of any participation, shares, assets or rights acquired by
any person participating in the concentration, or by the cancellation of
any contracts that created the concentration or that arose from it, or by
a combination of the two, or any other way the CPC deems necessary.
If the CPC ascertains that the notified concentration falls within
the scope of the law and raises doubts as to its compatibility with the
competitive market, it will inform the Service of the need to conduct
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a full investigation. In such an event, the Service will request further
information from the participants for the purpose of completing its
investigation. If, following its review of the additional information
provided to it, the CPC’s doubts as to compatibility have not been
removed, the Service will consider which of the circumstances giving
rise to its concerns may be removed and will make suggestions and
subsequently undertake negotiations with the parties to resolve the
issues.
The Service is required to report to the CPC explaining whether
the issues have been satisfactorily resolved (or the manner in
which they may be resolved) through the negotiation process. On
its examination of the Service’s report, the CPC may declare the
concentration compatible with the requirements of the competitive
markets, subject to any specific terms and commitments made by the
relevant participants to comply with such terms.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The CPC is required to provide written notification to the participating
undertakings and any other person involved in the concentration.
Should the merger be cross border the CPC may liaise with the
relevant foreign authority. Furthermore, there is no limitation with
respect to the means that the CPC will use to secure the competitive
market; however, the measures have to be limited to those that are
reasonably necessary for the protection of the competitive market.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There is no case at present where the CPC has requested remedies of
a material nature to foreign-to-foreign mergers.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The clearance decision issued by the CPC covers related agreements
if such agreements are related to, and are necessary for, the
implementation of the merger.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Yes, such parties having a legitimate interest may be requested to
be involved only within the context of a full investigation over the
concerned concentration. Parties having a legitimate interest may on
a voluntary basis submit their views at any phase of the evaluation
of a concentration.
In the case of full investigation, the Service is required to provide
any person having a legitimate interest but who is not a participant
in the concentration with an appropriate opportunity to submit their
views regarding the concentration in such manner and at such time
so as not to violate the time limit for three weeks.
The European Commission has published ‘Best Practice
Guidelines’ regarding the relationship between parties to the case
and third parties during the procedure.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The CPC publishes a short description of the notification in the
Official Gazette of the Republic and on its website, indicating the
names of the participants, the nature of the concentration and the
economic sectors involved. In so doing, the Service shall take into
account, as far as possible, the legitimate interest of the affected
undertakings in the protection of their business secrets. The CPC also
Getting the Deal Through – Merger Control 2014
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publishes in the Official Gazette of the Republic and on its website a
non-confidential version of the decision.
The CPC and the Service are under duty to ensure
confidentiality. Pursuant to the law, any person contravening the
duty of confidentiality shall commit an offence punishable with
imprisonment up to six months or with a fine up to €1,708 or with
both such imprisonment and fine.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Pursuant to the relevant provisions of the EC Merger Control
Regulation No. 139/2004 (the Regulation) and in relation to cases
with a community dimension, the CPC cooperates with other
national competition authorities in the EU and the European
Commission on the basis of the system of the parallel competences
and the exchange of views and information between them via the
European Competition Network.
Judicial review

CYPRUS

Update and trends
A significant number of foreign-to-foreign concentrations were held
by the CPC to be concentrations of major importance, even in
cases where no physical presence of the undertakings concerned
existed in Cyprus. Overall, the CPC examined 37 notifications
of concentrations and issued 40 decisions during 2012, while
according to the most recent annual report published by the
CPC in 2011, 22 proposed concentrations were notified to the
CPC during 2011, with two of these becoming subject to a full
investigation. Recent fines imposed by the CPC relate to cases of
closing of the transactions giving rise to the notified concentration
prior to clearance by the CPC. The economic crisis, which has
delivered a devastating blow to the country’s banking sector, is
expected to create substantially more workload for the CPC. It is
overall a satisfying sign that the CPC has increased its efficiency
and operational standards, following several setbacks relating to
its compositions over the past few years.

The Decisions of the CPC are administrative decision acts issued
by a public authority. As such, an aggrieved party having legitimate
interest and seeking to annul a CPC decision has the right to file an
administrative recourse to the Supreme Court under article 146 of
the Constitution of the Republic of Cyprus.

investigation. Between 2005 and 2008, the number of notified
concentrations increased year-on-year (2008: 29 notifications; 2007:
29 notifications; 2006: 25 notifications; 2005 11 notifications; and
2004: five notifications).
Recent fines imposed by the CPC relate to cases of closing of the
transactions giving rise to the notified concentration prior to clearance by the CPC.

33 What is the usual time frame for appeal or judicial review?

35 What are the current enforcement concerns of the authorities?

The time limit for commencing an administrative appeal is 75 days
from receipt of notification of the CPC’s final decision.

Concentrations notified to the CPC are reviewed under the legislative
and policy rules in place and described above. Nevertheless, the
economic crisis, with its detrimental impact on the Cypriot economy
as of 2013, might create concerns and varied approaches over the
examination of concentrations that were not present in previous
years. Nevertheless, no such indication has emerged from the recent
decisions of the CPC.

32 What are the opportunities for appeal or judicial review?

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Pending the publication of its 2012 annual report, it is estimated
that the CPC has examined 37 notifications of concentrations during
2012. During the same year it has issued 40 decisions on notifications,
while according to the most recent annual report published by the
CPC in 2011, 22 proposed concentrations were notified to the
Service of the CPC, with two of these becoming subject to a full

36 Are there current proposals to change the legislation?

No proposals exist for any change to the applicable legislation at the
time of writing.
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Tomáš Čihula
Kinstellar

Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The merger control regime is set out in Act No. 143/2001 Coll.,
on the Protection of Competition (the Act). It is enforced by the
Office for the Protection of Competition (the Office). All merger
notifications – as well as infringement proceedings in merger matters
– are dealt with by the same department. The Office has no sectorspecific departments dealing with mergers.
For mergers with a Union dimension, EUMR would apply and
the European Commission would be the competent authority.
2

What kinds of mergers are caught?

The following types of transactions are caught:
• a merger (or amalgamation) of two or more previously independent undertakings;
• the acquisition of a business (or a part thereof) – by contract, in
an auction, or by any other means – where ‘a part thereof’ can
mean a part which is not an independent organisational unit but
which nevertheless generates certain turnover through sales;
• the acquisition of direct or indirect (sole or joint) control by:
• an acquisition of shares, ownership or membership interests;
or
• an agreement, or in any other manner; and
• the establishment of a jointly controlled undertaking (joint
venture).
3

What types of joint ventures are caught?

Only fully functional joint ventures are notifiable (ie, those that perform all functions of an autonomous economic entity on a lasting
basis).
On the other hand, cooperative joint ventures are subject to the
scrutiny of the Office from an antitrust perspective (the Office has to
assess whether they constitute cartel agreements or not).
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Control is defined as the possibility to exert a decisive influence
on the activity of another undertaking on the basis of fact or law,
particularly on the basis of:
• a property right or the right of use in respect of an enterprise of
the controlled undertaking, or a part thereof; or
• a right or other matters of law that exert a decisive influence on
the composition, voting and decision-making of the controlled
undertaking’s bodies.
Minority interests are caught, provided that the acquisition of such
an interest constitutes the acquisition of control, as defined above.
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It is also possible to acquire control by other means (by an
agreement, on the basis of specific actual circumstances, etc).
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A concentration of undertakings is subject to the approval of the
Office, provided that:
• the combined net turnover of the concentrating undertakings for
the last financial year in the Czech market exceeds 1.5 billion
Czech koruna and at least two of the concentrating undertakings each achieved a net turnover of at least 250 million Czech
koruna in the Czech market for the last financial year; or
• the net turnover of:
• at least one of the merging or amalgamating undertakings (if
the proposed transaction is structured as a merger); or
• the acquired business (or a part thereof) or the acquired
assets (if the proposed transaction is structured as the acquisition of a business, a part thereof or an acquisition of assets);
or
• the target (if the proposed transaction is structured as the
acquisition of an undertaking’s shares, ownership interests
or membership interests on the basis of an agreement, or
any other means which allows the acquirer to control such
undertaking); or
• at least one of the undertakings establishing a joint venture
(if the transaction is structured as the establishment of a
joint venture) for the last financial year in the Czech market
exceeds 1.5 billion Czech koruna, and the net worldwide
turnover of another concentrating undertaking for the last
financial year exceeds 1.5 billion Czech koruna.
There are no circumstances in which transactions falling below the
above thresholds may be investigated.
The turnover shall be calculated as the aggregated net turnover
achieved by the parties to the concentration solely by means of the
activity that constitutes their scope of business, as follows:
• the turnover of the parties to the concentration; plus
• the turnover of entities controlled, directly or indirectly, solely or
jointly, by the parties to the concentration; plus
• the turnover of entities that will control, directly or indirectly,
solely or jointly, the parties to the concentration after the transaction; plus
• the turnover of entities controlled by an entity that will control,
directly or indirectly, solely or jointly, the parties to the concentration after the transaction; plus
• the turnover of entities controlled jointly by two or more of the
entities referred to above; minus
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sales discounts, value added tax and other turnover-related taxes;
minus
the portion of turnover achieved by the sale of goods and services among the entities referred to above (eg, intra-group sales;
the turnover achieved by sales between merging companies is a
part of their turnover calculated for the purpose of examining
whether jurisdictional thresholds are met).

Special rules apply to the calculation of turnover of banking and
other financial institutions and insurance undertakings.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory provided that the transaction presents a
concentration within the meaning of the Czech merger control rules
and that the turnover thresholds have been fulfilled.
It is possible to make a simplified merger notification in the event
that the parties to the transaction are not present in the same market,
or their joint market share in the relevant market is lower than 15
per cent in the case of a horizontal concentration, or lower than 25
per cent in the case of a vertical concentration, or if an undertaking
acquires full control over an undertaking that it previously controlled
jointly.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Purely foreign-to-foreign mergers are not caught. However, should
the turnover criteria (see question 5) be fulfilled, the transaction
would be notifiable. This means that a local effects test applies.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no specific rules on foreign investment, nor are there any
sector-specific rules.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no specific deadline for making a filing. Parties usually
file a notification immediately after the execution of the respective
agreement. It is also possible to make a filing before the acquisition
of control itself (eg, before the respective agreement has been entered
into or a bid launched). However, the transaction must be filed and
the clearance obtained prior to implementation.
There are no specific sanctions for not filing; the Office may
impose fines only for failing to notify the transaction (see question
12).
10 Who is responsible for filing and are filing fees required?

In the case of the acquisition of sole control, the acquirer alone
performs the notification. In the case of either the acquisition of joint
control, a merger that creates a new undertaking, the creation of a
joint venture or the acquisition of an enterprise (or a part thereof)
on the basis of an agreement, the notification must be made jointly
by the parties to the transaction or acquiring parties.
The filing fee is 100,000 Czech koruna.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?
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is extended by 15 calendar days if commitments are offered. In the
event of simplified proceedings, the waiting period is 20 days.
The waiting period for Phase II proceedings is up to five calendar
months from the date of the filing of a complete notification. This
period may also be extended by 15 calendar days if commitments
are offered.
Should the Office fail to issue a decision within the above time
limits, the concentration is deemed to have been approved upon the
expiration of the time limits.
In practice, the Office often makes additional requests during
merger proceedings – in such cases, the clock stops running until the
requested information is provided. Therefore, the Phase I procedure
usually lasts about six to eight weeks in practice; Phase II proceedings
may take up to six months.
Until the notifiable transaction is approved by the Office,
the merging undertakings are prohibited from implementing the
transaction.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

In the event of the violation of the prohibition on implementation of
the transaction without approval or prior to approval being granted,
the Office may impose a fine amounting up to 10 million Czech
koruna or up to 10 per cent of the net turnover achieved by an
undertaking in the previous financial year. The Office can also order
a demerger (ie, order the companies to sell the shares, transfer the
business, cancel any relevant agreements or adopt other measures
necessary to restore effective competition in the relevant market).
When considering the appropriate sanction for a violation, the Office
takes into consideration its gravity, whether any reoccurrence of the
breach has occurred and the duration of the breach.
There have been only a few cases where the Office has applied
the above sanctions in practice. In the first – and most famous – case,
KMV/Podebradka, the parties implemented a concentration despite
the previous prohibition decision of the Office. The Office imposed
a fine in the amount of 10 million Czech koruna on the acquirer
and ordered a demerger (it ordered the sale of all shares of the target
company to an independent third company).
In other, less significant cases, such as Lasselsberger, Vitkovice
Holding and Lumius, the Authority imposed only symbolic sanctions
of up to 500,000 Czech koruna for a violation of the prohibition on
implementing a transaction before clearance, in particular, by voting
at the general meeting of target companies.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The same rules as above (see question 12) apply. However, so far,
the Office has not imposed sanctions for closing before clearance in
foreign-to-foreign mergers.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Foreign-to-foreign mergers usually cannot be implemented before
clearance (see question 15 in relation to public bids). Depending
on the structure of the transaction, it may be possible to separate
the Czech part of the transaction from the rest and implement the
transaction on a global level and in other jurisdictions prior to
receiving clearance from the Office. However, the implementation of
the transaction may not result in the exercise of any kind of control
over the Czech target and the other entities acquired by the acquirer
have to refrain from any action that could have an impact on the
markets in the Czech Republic.

The standard waiting period in Phase I is 30 calendar days from
the date of the filing of a complete notification. The waiting period
www.gettingthedealthrough.com
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A safer option is to request the Office to grant an exemption
from the prohibition on implementing a concentration before the
Office grants its approval.
15 Are there any special merger control rules applicable to public
takeover bids?

The implementation of a public bid or a series of transactions with
listed securities is allowed, provided that it has been notified to the
Office without delay and that prior to clearance the acquirer does
not exercise the voting rights attached to the securities concerned. In
certain limited circumstances the Office may also grant an exemption
allowing completion prior to clearance.
16 What is the level of detail required in the preparation of a filing?

Decree of the Office No. 252/2009 Coll. provides a list of information
to be provided in the filing. Parties are required to use a notification
form. The level of detail depends on whether a standard or simplified
procedure would apply.
A standard notification form requires the following data:
information relating to the parties concerned, including their
turnover; information relating to the concentration, including its
nature and the sectors affected; information on the relevant markets
(and the definition thereof); the position of the parties concerned on
the markets; and the overall situation on the markets. A simplified
notification form requires the same data, with the exception of the
information on the situation on the relevant market, which does not
have to be as detailed as in the event of a standard notification form.
A notification form needs to be accompanied by further documents,
such as an agreement constituting the concentration, the annual
reports of the undertakings concerned, and excerpts from respective
public registers relating to the undertakings concerned.
In practice, the level of detail depends on the anticipated impact
of the concentration on the relevant markets. In particular, should
a concentration result in a market share in a particular market
exceeding 25 per cent, the Office usually requires very detailed
information with respect to the situation in the relevant market,
including the situation at a local level.
17 What is the timetable for clearance and can it be speeded up?

The statutory deadline in Phase I is 30 calendar days from the date
of the filing of a complete notification and may be extended by
15 calendar days if commitments are offered. The deadline is 20
calendar days in the case of a simplified notification. In Phase II, the
statutory deadline is five calendar months from the date of the filing
of a complete notification and may be extended by 15 calendar days
if commitments are offered.
However, at any time during the proceedings the Office may
request the applicant to supply further facts or evidence. The above
deadlines are suspended for the period between the day on which the
applicant receives such a request and the day on which this obligation
is fulfilled. For that reason, merger proceedings usually take six to
eight weeks in Phase I and up to six months in Phase II.
An effective way of speeding up the clearance is to make use
of pre-notification meetings during which a number of issues can
be clarified. This informal part of procedure is very often used by
notifying parties (currently in more than 60 per cent of all cases).
18 What are the typical steps and different phases of the investigation?

Upon notification, the Office publishes basic information regarding
the transaction on its website and in the Commercial Bulletin. The
interested parties are provided with a short period of time (usually
five days) in which to send their comments. In the meantime, the
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Office conducts a review of the proposed concentration. In more
significant cases, it sends out market test requests to the interested
parties (such as competitors, suppliers, customers, associations). It
may also send additional requests for information to the applicant,
conduct on-the-spot verifications or organise an oral hearing.
In Phase I, the Office’s investigation is relatively limited, especially
where a simplified procedure has been initiated. Should the Office
decide to open Phase II (which is quite rare and occurs only a few
times in a year), it conducts an in-depth investigation, including a
detailed market analysis.
Substantive assessment
19 What is the substantive test for clearance?

The Office shall prohibit a concentration that would significantly
impede effective competition in the relevant market, in particular if
it would result in the undertakings concerned enjoying a dominant
position or strengthen an already dominant position that they
have enjoyed. It is assumed that a concentration does not result in
a significant impediment to effective competition if the combined
market share of all undertakings concerned in the relevant market
does not exceed 25 per cent, unless the contrary is proven during the
review of the concentration.
If the Office finds that a concentration has the potential to
impede effective competition, it may block it or alternatively accept
remedies. The Office basically accepts only structural remedies. In
the past, there have been only a few decisions in which the Office
has blocked a concentration and there tends to be a few clearance
decisions with remedies every year.
As a result of the economic crisis, the Office has publicly declared
its willingness to apply the concept of the ‘failing firm defence’,
which is basically in line with the principles applied by the European
Commission. The Office has also shown its willingness to grant an
exemption from the prohibition on implementing a concentration
before clearance, if necessary. None of these rules have so far been
applied by the Office in relation to undertakings affected by the
economic crisis.
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures. However, the
Office may also assess whether the object or effect of the creation
of the joint venture would be to coordinate the behaviour of the
parent companies in the relevant market. For that purpose, the
parties are required to provide full details of overlapping activities in
the markets concerned in the notification. The Office would use the
criteria to assess prohibited agreements.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Office examines in detail a wide range of competition issues
that may arise. Dominance is the main form of harm examined. The
others include, in particular, potential unilateral and coordinated
effects of the concentration, as well as conglomerate effects.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Office may only prohibit a concentration that significantly impedes
effective competition. Therefore, non-competition issues could play
only a limited role. In practice, the Office often considers the broader
effects of a concentration, such as consumer benefits or whether a
concentration would be in compliance with government policy in a
particular field. These considerations may have a significant impact
on the approach of the Office towards a particular concentration.
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23 To what extent does the authority take into account economic
efficiencies in the review process?

The Office is obliged to take into account efficiencies in the review
process. The applicant is encouraged to note in a specific section of
the notification questionnaire what kind of efficiencies the transaction
would bring. The Office pays attention to efficiency claims. For
example, in Zentiva/SL Pharma (2003), the Office considered a
concentration involving two generics producers; the Office found
that their stronger position in the market would lead to an overall
decrease in the prices of pharmaceuticals, thus improving competition
in the market and providing benefits to consumers and the overall
health-care system. The Office also noted that the increased financial
strength of the merged undertaking would improve its position in
the market and would enhance its competitiveness and will enable
it to invest more into research and development. In Gorenje/Mora
Moravia (2004), the Office referred to the principles laid down in
the respective Commission guidelines and noted that, despite a high
market share of the merged undertaking, the transaction would have
allocative and dynamic efficiencies, thus approving the transaction.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Office will prohibit a concentration if it would result in a
substantial distortion of competition in the relevant market. The
Office may also approve the concentration subject to fulfilment of
commitments that are proposed by the undertakings concerned for
the purposes of maintaining effective competition.
Prior approval is required before the implementation of a
transaction. The Office is empowered to impose severe fines in
the event of a violation of the prohibition on implementation of
the transaction without approval or prior to the approval being
granted. The fine may amount to up to 10 million Czech koruna or
up to 10 per cent of the net turnover achieved by an undertaking in
the previous financial year. The Office may also order a demerger
(ie, order the companies to sell the shares, transfer the business,
cancel any relevant agreements or adopt other measures necessary
to restore effective competition in the relevant market). When
considering the appropriate sanction for a violation, the Office takes
into consideration the gravity of the violation, whether or not any
reoccurrence of the breach has occurred and the duration of the
breach.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Parties may negotiate undertakings in order to remedy concerns
raised by the Office. The Office currently prefers structural remedies
(such as the sale of a subsidiary or of a part of a business); behavioural
remedies (eg restrictions on price increases, imposing an obligation
to keep separate distribution channels or separate labels, measures
facilitating the entry of third parties to the market) are rather rare.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Remedies are offered in the event that the Office reaches a preliminary
conclusion that the transaction would significantly impede
competition in the relevant market and that there is a likelihood that
the offered remedies may dispel the concerns of the Office. There are
no specific material conditions that need to be fulfilled.
As regards timing, the remedies may be offered as part of the
notification or at any later stage of a merger proceeding, but no later
than 15 days after the receipt of a statement of objections. Parties
usually submit remedies offers only after they receive a statement of
www.gettingthedealthrough.com
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objections. The Office may even take into consideration offers made
after the expiry of the deadline, but only in exceptional circumstances
and provided that they are made within 15 days of the expiry of the
above 15-day deadline.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

As noted under question 7, purely foreign-to-foreign mergers are
not caught. Only if the turnover criteria are fulfilled would the
transaction be notifiable.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The clearance decision also applies to restrictions of competition
declared by undertakings in the notification form that have a direct
connection with the concentration and that are indispensable to
its implementation. The Office has not prepared any explanatory
document in this regard, but in order to determine what kind of
restrictions would be acceptable, the respective Commission’s
Ancillary Restraints Notice may be used as a guideline.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Interested parties (mainly customers, competitors and consumer
associations) have the opportunity to submit their comments on
the contemplated transaction. Following a merger notification, the
Office publishes a short notice on its website and in the Commercial
Bulletin and encourages interested parties to submit their comments
within the set deadline. In some (usually more complicated) cases, the
Office also sends out detailed questionnaires to interested parties and
asks for additional data and views on the transaction.
Third parties are not parties to merger procedure; their procedural
rights are limited only to the right to submit their comments and to
receive information from the Office about how their submission has
been treated. They may also be called as witnesses in oral hearings,
which is, however, not common.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The Office publishes a short notice on its website and in the
Commercial Bulletin about the notification and invites third parties
to make comments. After the adoption of a decision, the Office
publishes a press release. A non-confidential copy of the decision is
made available on the website of the Office and in its collection of
decisions.
Access to the file containing all the relevant information and
documents relating to the transaction in question is usually only
granted to the applicant, who is the only party to the proceedings.
Interested parties may also be granted access to the file, provided
that they can show a ‘legal interest’ or other serious reason and
provided that such access does not jeopardise the rights of a party to
the proceedings, other parties concerned or the public interest. In any
event, these parties are granted access only to the ‘non-confidential
file’ (ie, the file not containing business secrets). If a party believes
that its interests would be harmed if any of the information supplied
were to be published or otherwise divulged to other parties, this
information should be submitted with each page clearly marked
‘business secrets’.
No employee of the Office shall disclose to third parties any
facts whatsoever which he or she learned during this activity and
which constitute business secrets or confidential information. This
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Update and trends
Parties are increasingly using pre-notification negotiations. They
are also making use of simplified proceedings, which currently
account for more than 60 per cent of all merger proceedings. On
the other hand, there have only been a limited number of cases
in which the Office has had to accept remedies (in 2012, three
concentrations were approved with remedies, namely Agrofert/Euro
Bakeries, Agrofert/Loredana and Ceská lékárna/Lloyds).
The Office has used the available capacity due to the
decrease in merger notifications for a review of compliance with
merger control regulations, in particular concerning the suspension
obligation. It is also focusing on the review of compliance with
undertakings accepted in previous merger cases. In Rewe/
Plus-Discount, the Office imposed a fine for non-compliance with
undertakings imposed in merger control proceedings concerning
the merger of REWE and Plus-Discount spol sro, the companies
who run the food stores chains Billa and Penny Market (REWE) and
Plus. The fine imposed amounted to 23,890,000 Czech koruna.
This is the first fine imposed by the Office for non-compliance with
remedies and at the same time, the highest fine imposed in a
merger case.

obligation shall remain in force even after the termination of this
relationship with the Office.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Office cooperates with the European Commission and other
national competition authorities within the European Competition
Network. The cooperation is naturally more intensive in crossborder cases. The cooperation with the European Commission in
merger cases has been regulated in EU and Czech law. The Office
may refer a case to the European Commission and vice versa. So far,
this has only been used on a few occasions.
Judicial review
32 What are the opportunities for appeal or judicial review?

A party to the proceedings may file an appeal with the chairman of
the Office within 15 days of the delivery of the decision of the Office.
A decision of the chairman is subject to a court review, which is
undertaken by the Regional Court in Brno. The action must be filed
within two months of the delivery of the decision of the chairman.
Filing an action does not suspend the effectiveness of the decision,
unless the court issues an order ruling otherwise.

Kinstellar
Subject to certain conditions, it is possible to make an
extraordinary redress against a court decision with the Supreme
Administrative Court in Brno.
A judicial review of merger control decisions occurs very rarely
– generally only in the event of a prohibition decision (eg, Bakeries
International Luxembourg/Delta Pekárny, Südzucker/Saint Louise
Sucre).
33 What is the usual time frame for appeal or judicial review?

There are no statutory time limits for appeal proceedings or a
judicial review. Appeal proceedings usually take several months,
and a judicial review even longer, in particular if a party makes a
decision to file a petition for extraordinary redress with the Supreme
Administrative Court.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The level of activity of the Office has been lower in recent years due to
the economic crisis. The Office currently deals with around 50 merger
cases annually. The share of simplified proceedings has dramatically
increased since its introduction in 2009 and they currently account
for more than 60 per cent of all merger proceedings. On the other
hand, every year there are only a few Phase II proceedings or
proceedings in which remedies are accepted by the Office.
The Office also initiates a few infringement proceedings every
year. For more details, see question 35.
As regards foreign-to-foreign mergers, please see question 7 for
more details.
35 What are the current enforcement concerns of the authorities?

Due to a lower level of transaction activity caused by the economic
crisis, the Office has announced that it will focus more on compliance
with merger control regulations. It has recently initiated several
infringement proceedings, mainly due to a breach of the obligation
to suspend the implementation of the transaction. In one case, the
infringement proceeding concerned the breach of a remedy.
36 Are there current proposals to change the legislation?

There are no current proposals to change the legislation concerning
merger control.
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Legislation and jurisdiction

3

1

The creation of a full-function joint venture (ie, a joint venture performing all the functions of an autonomous economic entity on a
lasting basis) also constitutes a concentration. In this respect, the
preparatory documents make explicit reference to the European
Commission’s notices.

What is the relevant legislation and who enforces it?

The main legislation on Danish merger control is contained in the
Danish Competition Act (Consolidated Competition Act No. 700
of 18 June 2013), which is modelled on EU competition law. The
Competition Act can be accessed online at www.kfst.dk, which is
the website of the Danish Competition and Consumer Authority
(DCCA). An amendment to the Act introducing filing fees for mergers entered into force on 1 August 2013.
In the field of merger control, the provisions of the Competition
Act are accompanied by the Executive Order on the Calculation of
Turnover in the Competition Act (No. 808 of 14 August 2009) and
the Executive Order on the Notification of Concentrations (No. 172
of 22 February 2013). The European Commission’s jurisdictional
notice and ancillary restraints notice provide guidance.
The Competition Council is the principal enforcer of competition law in Denmark. It consists of a chairman and 17 members
appointed by the minister for business and growth. The chairman
and eight of the members must be independent of commercial and
consumer interests, while of the remaining nine members, eight are
nominated by various commercial interest organisations and one by
a consumer organisation.
In practice, however, the DCCA, which is the secretariat of the
Competition Council, is in charge of day-to-day administration of
the Competition Act and prepares the decisions of the Council. The
DCCA is divided into units in charge of different areas of business
and industry. The DCCA also has transversal units and a management and administration secretariat.
The decisions of the competition authorities are subject to appeal
before the Competition Appeals Tribunal, which is made up of a
Supreme Court judge, and four other members with expertise in
either economics or law. The Appeals Tribunal forms part of the
administration and its decisions are in turn subject to appeals by the
undertakings before the ordinary courts.
2

What kinds of mergers are caught?

The provisions of merger control apply to ‘concentrations’. In
accordance with the EU Merger Regulation, a concentration will be
deemed to arise where either:
• two or more previously independent undertakings merge; or
• one or more persons already controlling at least one undertaking, or one or more undertakings, acquire, whether by purchase
of securities or assets, by contract or by any other means, direct
or indirect control of the whole or parts of one or more other
undertakings.
The preparatory documents accompanying the Competition Act
explicitly refer to the European Commission’s notices on merger
regulation.
www.gettingthedealthrough.com

4

What types of joint ventures are caught?

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Competition Act contains a precise definition of control that is
consistent with the law and practice under the EU Merger Regulation: control shall be constituted by rights, contracts or any other
means that, either separately or jointly, confer the possibility of exercising decisive influence over an undertaking.
In cases where outright legal control is not acquired, rights
attached to shares or contained in shareholder agreements, board
representation, ownership and use of assets and related commercial
issues may be considered. In the case of the acquisition of minority
shareholdings, the Competition Council will assess the situation by
looking at the strength of voting rights and other factors. Such considerations may lead to the conclusion that the possibility of exercising control as defined exists. It does not matter whether control has
actually been exercised. The European Commission’s practice will
be followed.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The merger control provisions apply to concentrations where either:
• the combined aggregate turnover in Denmark of all the undertakings concerned is more than 900 million kroner and the
aggregate turnover in Denmark of each of at least two of the
undertakings concerned is more than 100 million kroner; or
• the aggregate turnover in Denmark of at least one of the undertakings concerned is more than 3.8 billion kroner and the aggregate worldwide turnover of at least one of the other undertakings
concerned is more than 3.8 billion kroner.
The preparatory documents to the Danish Competition Act state that
‘undertakings concerned’ is to be interpreted in accordance with the
Commission’s practice. Moreover, it is stated explicitly in the Competition Act that where the concentration consists of the acquisition
of parts (regardless of whether they are constituted as legal entities such as assets constituting a separate business) of one or more
undertakings, only the turnover relating to the parts that are the
subject of the transaction will be taken into account with regard to
the seller or sellers. Two or more transactions that take place within
a two-year period between the same persons or undertakings will be
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treated as one and the same concentration arising on the date of the
last transaction.
Concentrations below the thresholds may in exceptional circumstances be referred to the European Commission under article 22 of
the EU Merger Regulation. To date, no such concentration has been
referred to the Commission.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The filing of merger notifications in Denmark is mandatory if the
turnover thresholds are met.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers satisfying the turnover thresholds are
subject to Danish merger control even where no actual effects in the
Danish market can be shown. It should be noted that the thresholds have been defined so as to require actual turnover in Denmark
(generally interpreted as sales to customers located in Denmark) of
a substantial magnitude.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no special merger control rules relating to foreign investment or special sectors, except with regard to the calculation of the
turnover of financial institutions. The acquisition of a controlling
shareholding in a public limited liability company registered on the
Copenhagen Stock Exchange creates an obligation to make a general
bid to purchase the remaining shares.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Concentrations falling within the thresholds must be notified to the
DCCA after the conclusion of the agreement, the announcement of
the public bid, or the acquisition of a controlling interest; and in any
event before implementation.
Fines may be imposed for failure to notify (and unlawful implementation). To date, no notifying parties have been fined for late
filing.
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with the parties on possible commitments with the effect that the
deadlines are not triggered.
There are two exceptions to this rule: first, a (conditional)
derogation may be granted by the Competition Council; secondly,
an exception applies in respect of public bids that have been notified, provided that the acquirer does not exercise the voting rights
attached to the securities in question or does so only to maintain
the full value of those investments and on the basis of a derogation
granted by the Competition Council.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Fines may be imposed for (failure to notify and) unlawful implementation. Moreover, where clearance is subsequently denied or made
conditional, the transaction will have to be annulled or otherwise
reopened and modified. To date, no fines have been imposed for
failure to notify or unlawful implementation.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

In principle, the same sanctions are applicable to foreign-to-foreign
mergers as to other mergers. However, the administrative practice
and case law hold no examples of sanctions for filing late in foreignto-foreign mergers (nor in other mergers).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

As a general rule, it is assumed that the Competition Council will not
require the divestment of assets located outside Denmark to remedy
competition issues in the Danish market. However, practice is very
limited.
15 Are there any special merger control rules applicable to public
takeover bids?

The Competition Act does not prevent the implementation of a public bid that has been notified to the DCCA, provided that the acquirer
does not exercise the voting rights attached to the securities in question or does so only to maintain the full value of those investments
and on the basis of a derogation granted by the DCCA.
16 What is the level of detail required in the preparation of a filing?

10 Who is responsible for filing and are filing fees required?

In principle, all the parties involved in a concentration are responsible for filing. In practice, however, the filing of acquisitions is often
made by the acquiring party. On 1 August 2013, filing fees were
introduced. The fee amounts to 50,000 kroner for simplified notifications and 0.015 per cent of the parties’ turnover for non-simplified
notifications. However, the filing fee is capped at a maximum of 1.5
million kroner.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

A concentration that is notifiable to the DCCA must not be put into
effect before it has been approved by the Competition Council or the
Council’s time limits have expired.
This creates waiting periods of 25 working days (Phase I) or
additionally 90 working days (Phase II) after the expiry of the first
waiting period. The DCCA must declare whether a notification is
complete within 10 working days. In practice, the DCCA may have
several additional questions and sometimes even begin negotiations
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Filing under the Competition Act requires the use of a specific form
known as Annex 1. The form requires the provision of information
about the parties, the markets, customers, suppliers and competitors,
and is only a little less detailed than the form CO used under the
EU Merger Regulation. For straightforward cases that are unlikely
to raise competition concerns, a simplified ‘short-form’ filing using
a form known as Annex 2 is also possible. This form is similar in
structure to Annex 1 but requires less information to be submitted.
17 What is the timetable for clearance and can it be speeded up?

The timetable for clearance is the same whether the merger is filed
under the simplified procedure or the full notification procedure.
Within 10 working days of the filing, the DCCA shall either declare
the notification complete – thereby confirming that the time began
running upon notification – or specify any missing information to
be submitted. Unless the notification has been accepted as complete
during the pre-merger notification consultation, the parties are often
sent such requests, which will in effect extend the waiting period.
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The Competition Council must make its decision on the substance within 25 working days (Phase I) from the receipt of a complete notification. It will decide to either approve the concentration
or initiate further proceedings. In the latter case, the Competition
Council must make a final decision within 90 working days (Phase
II) after the expiry of the original 25 working days. These time limits may be extended if the undertakings propose commitments at a
late stage or by consent between the Competition Council and the
undertakings.
Similarly to the EU Merger Regulation, the Danish merger control scheme builds on close contacts as early in the process as possible. Cases that do not pose any substantive issues can often be cleared
according to a simplified procedure. After a complete notification has
been received, the DCCA decides within 25 working days whether
a concentration may be approved on the basis of a simplified procedure. In practice, an approval on the basis of a simplified procedure
will be given quickly, depending on the nature of the pre-notification.
18 What are the typical steps and different phases of the investigation?

It is clear that pre-notification consultations with the DCCA may and
should take place. Very often these consultations can have a significant impact on the outcome and provide the undertakings concerned
with the opportunity to address possible competition concerns in
Annex 1 – with the effect that the procedure is accelerated. To initiate this informal procedure, a briefing paper is often delivered to
the DCCA.
The time frames (Phases I and II) are inspired by Article 10(1)
and (3) of the EU Merger Regulation. The Competition Council may
approve a concentration before the expiry of the initial investigation
(Phase I). The Competition Council cannot prohibit a concentration
within Phase I but may initiate an in-depth investigation (Phase II) if
there are serious doubts regarding the concentration’s compatibility
with the Competition Act.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test to be applied by the Competition Council is
whether the concentration significantly impedes effective competition (SIEC), in particular as a result of the creation or strengthening
of a dominant position. Unless this is the case, the concentration
must be approved.
In the case of full-function joint ventures, which may also have
the object or effect of coordinating the competitive behaviour of
undertakings that remain independent, such coordination shall be
appraised in accordance with the criteria of the provisions of the
Competition Act applying to anti-competitive agreements (similar
to Article 101(1) of the Treaty on the Functioning of the European
Union (TFEU)).
20 Is there a special substantive test for joint ventures?

The substantive test for clearance of concentrations that have as their
object or effect the coordination of the competitive behaviour of
undertakings is similar to that set out in the EU Merger Regulation.
Such aspects of coordination shall therefore be appraised in accordance with the criteria laid down in the provisions of the Competition
Act, which are the domestic equivalents of Articles 101(1) and 101(3)
TFEU. This test applies in addition to the SIEC test.
21 What are the ‘theories of harm’ that the authorities will investigate?

The DCCA and the Competition Council tend to follow the European Commission’s practice with regard to the applicable ‘theories
of harm’.
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22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Competition Council is expected to apply the above substantive
test without taking account of non-competition issues.
23 To what extent does the authority take into account economic
efficiencies in the review process?

There is no express efficiency defence. However, section 1 of the
Competition Act states that the purpose of the Competition Act is
to promote ‘efficient resource allocation’ and, consequently, it can
be argued that efficiency should be considered. In practical terms,
an efficiency argument can be raised if available, and will be considered in the assessment of the case. However, in raising the efficiency
defence the undertakings concerned might risk the competition
authorities interpreting the argument as an indication of increased
dominance, as the efficiency gained will make competition even more
difficult for competitors that do not benefit from similar efficiencies.
Therefore, the efficiency defence should be applied with due caution.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The transaction may be approved, approved with conditions, or
prohibited. Commitments may be offered to eliminate competition concerns. It is important to note that the Competition Council
has the power and duty to impose conditions; therefore it may not,
according to the principle of proportionality, prohibit the transaction
if it can design suitable remedies. The parties to the merger might
therefore be in the position of deciding whether to proceed with the
transaction on the basis of remedies accepted by the Competition
Council.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

If the competition authorities assess that the concentration cannot
be approved without conditions, the undertakings concerned will
enter into a dialogue or negotiation with the competition authorities to agree on suitable commitments. The commitments agreed
with the competition authorities will be formulated as conditions in
the approval of the concentration. Such conditions can be appealed
separately after approval of the concentration, even though they are
agreed during the negotiations with the competition authorities. The
Competition Council may attach conditions including divestment
orders or behavioural remedies for clearance of a concentration and
may also issue orders to ensure that the parties fulfil these.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Based on the administrative practice to date, it appears that where
relevant, divestments are conducted by way of an irrevocable power
of attorney granted to an independent trustee. The trustee will generally be entitled to sell the relevant activity within a certain period,
although the length of this period will not be publicly disclosed. In
one case, the DCCA has accepted that if it is not possible to fulfil the
divestment order within a certain period, the remedy is considered
to have lapsed.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Only on rare occasions have remedies been necessary in foreign-toforeign mergers. However, in one foreign-to-foreign merger with the
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Update and trends
In the first ever challenge of merger commitments before the Danish
courts, a 2003 merger remedy made by financial institution and
mortgage lender Nykredit Group was quashed by the Maritime and
Commercial Court. The Competition Council has appealed this
decision and the matter is now pending before the Supreme Court.
As part of the foregoing administrative proceedings, the DCCA
and the Competition Council introduced a new test for the review
of remedies in merger cases: the authorities assessed whether, in
view of the significant time period lapsed since the commitment was
made, the market and the regulatory conditions had changed to such
an extent that the commitment could be amended or repealed. The
authorities allowed Nykredit Group to temporarily change the remedy
for a limited period of five years, but – finding that the commitment
had no time limit – refused to repeal it. Nykredit Group appealed to
the Maritime and Commercial Court, which overturned the Competition

acquirer having a subsidiary and the target having sales in Denmark,
the parties were required to give an undertaking not to discriminate
between customers to avoid a possible vertical foreclosure problem.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The notifying parties are not required to identify ancillary restrictions. It is therefore up to the parties to assess whether there are
ancillary restrictions that need to be evaluated by the competition
authorities.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Depending on the particular circumstances, the DCCA may conduct
market tests. Customers and competitors also frequently submit their
observations to the DCCA. In practice, these processes may well
affect the design of any remedies attached to a conditional clearance
decision.
Third parties do not have a right to appeal the Competition
Council’s decisions to the Competition Appeals Tribunal, but can
lodge a complaint with the courts.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The DCCA will make a public statement about the fact that a merger
notification has been made and invite comments from third parties.
The statement includes information on the identity of the parties, the

Council’s decision, finding that this particular remedy cannot subsist
indefinitely. It is the latter decision that is now pending before the
Supreme Court.
From a regulatory perspective, the only major recent development
in the Danish merger control regime is the introduction of filing fees.
According to the preparatory works accompanying the amendment,
filing fees are necessary to finance the DCCA’s work in the field
of merger control (as a temporary allowance was granted when
thresholds were lowered in 2010).
A review of all merger control decisions made since the lower
thresholds were introduced on 1 October 2010 demonstrates that
approximately 80 per cent of the cases were notifiable only because
of the reduction of thresholds and, furthermore, that only two of these
cases required remedies to be cleared; the remaining cases were
cleared in Phase I without remedies.

nature of the concentration and the affected industry. As part of the
review process, the DCCA will often seek comments from the market
and perhaps perform ‘market testing’.
All merger decisions are published on the DCCA’s website. Generally, the DCCA issues press releases after it adopts decisions in
important cases. Pre-merger notification consultations take place
secretly. Confidential information is always omitted in public versions of decisions.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Subject to reciprocity, the DCCA may exchange information with
competition authorities in other countries. This right applies explicitly to information covered by the DCCA’s secrecy obligations. An
agreement dated 16 March 2001 (as amended on 9 April 2003) exists
between Denmark, Iceland, Norway and Sweden for exchange of
data. The DCCA also generally cooperates with the Commission and
competition authorities in other member states.
Judicial review
32 What are the opportunities for appeal or judicial review?

The Competition Council’s decisions may generally be appealed to
the Competition Appeals Tribunal and its decisions may in turn be
appealed to the ordinary courts by the undertakings.
Commitments in merger cases agreed to by the undertakings during negotiations with the competition authorities can be appealed
independently to the Competition Appeals Tribunal. A recent example is the so-called Nykredit case in which the Nykredit Group
claimed that commitments made in connection with a 2003 merger
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had been fulfilled after some eight years in force. This was challenged
before both the Competition Appeals Tribunal and the Maritime and
Commercial Court. The case is currently on appeal to the Supreme
Court.

the undertakings concerned agreed to commitments. Since 1 October
2010 (and the introduction of new merger rules), the Danish competition authorities have approved around 85 mergers. So far, only one
merger has been prohibited (in 2008).

33 What is the usual time frame for appeal or judicial review?

35 What are the current enforcement concerns of the authorities?

To date, no merger decisions have been subject to judicial review. In
most antitrust cases, an appeal to the Competition Appeals Tribunal
should be expected to take between three and 12 months, while a
subsequent appeal to the ordinary courts can take between one and
three years.

For mergers, the authorities’ enforcement concerns will always
depend on the concentrations notified. Over the past year or so,
financial services and foodstuffs have dominated the area, but industries such as energy, transport and telecommunications remain as
important as always.
Another area of focus is notification – specifically, striking the
right balance between allowing the use of the simplified procedure
as opposed to requiring a full notification.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The Danish competition authorities approved approximately 95
mergers under the merger control regime that was introduced into
the Competition Act in 2000 and applied until 1 October 2010;
approximately four out of every five of them were approved without
commitments or other conditions, and the rest were approved after
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36 Are there current proposals to change the legislation?

The latest amendments to the Competition Act were made on 17
January 2013. Regarding merger control, these changes paved the
way for the introduction of filing fees from 1 August 2013.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The overarching competition regulation is promulgated by virtue of
Law No. 3 of 2005 (the Competition Law). The Competition Law
has since been amended on two occasions: in 2008 and in 2010. The
Egyptian Competition Authority (ECA) is entrusted with the task of
overseeing the implementation of the Competition Law and is therefore considered as the primary designated regulator of competition
in Egypt. Although the ECA administratively follows the Ministry
of Trade and Industry, it is actually managed by a board of directors
constituted by the minister himself, which includes representatives of
various ministries, independent experts and representatives of trade
unions and industry associations.
The Competition Law is not the only competition-related regulation in Egypt, nor is the ECA the only regulator. Sectors such as
the telecommunications sector and the banking sector are explicitly
excluded from the scope of application of the Competition Law. For
telecommunications, the National Telecommunications Regulatory
Authority (NTRA) applies articles 4 and 24 of Telecommunications
Law No. 10 of 2003 to regulate competition and to ensure economic
freedom in the sector. In fact, the NTRA controls mergers indirectly
through reviewing the licence requirements of any given operator.
Although there are no particular provisions in the Telecommunications Law regarding merger control, the NTRA usually assesses and
evaluates any merger on the basis of its possible impact on competition. In the absence of specific penalties, the NTRA may simply
block any merger by revoking or threatening to revoke the merging
entities’ licence.
In the banking sector, the Central Bank of Egypt (CBE) acts as
the sole regulator of competition. Basing itself on article 12 of the
Banking Law No. 101 of 2004, the CBE has the right to review
all applications to own more than a 10 per cent stake in a bank or
any other percentage that would enable the acquirer to exert control
over the management and the decision-making within said bank. The
CBE retains all discretion to evaluate said application technically,
financially and from a competition impact point of view. According
to article 12, applications to own more than 10 per cent (or any
controlling stake) must be presented to the CBE along with a long
list of required documents (strategic plans, financial statements of the
acquirer, credentials in the banking business, etc) 60 days prior to the
date on which the acquisition is planned to take place. Historically,
the CBE has demonstrated a high level of selectivity by imposing
strict qualitative requirements before approving any merger or acquisition in the banking sector.
Finally, it is important to note that public utilities are excluded
from the scope of application of the Competition Law either automatically by law if they are managed by a public sector entity or by
request if they are managed by private sector companies. If a private
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sector company runs a public utility, it should file an application with
the ECA requesting its exclusion from the application of the Competition Law and the ECA may grant this exclusion on the grounds
of public interest alone.
2

What kinds of mergers are caught?

According to article 19-2 of the Competition Law introduced by
Law No. 190 of 2008 as an amendment to Law No. 3 of 2005,
each party having an annual turnover of more than E£100 million
that acquires assets, proprietary rights, usufruct, shares or sets up a
union, a merger an amalgamation or a joint management transaction
must notify the ECA within 30 days after its date of completion. The
scope and extent of applicability of the merger notification requirement is quite vast and may include a very wide range of transactions
undertaken or contemplated by medium-sized and large businesses.
Although the notification is simple and not disruptive to business,
it remains a mandatory endeavour that requires a certain level of
disclosure on a probably recurrent basis for active companies on
the Egyptian market even if those companies are not geographically
located within Egypt – the principle of extraterritoriality of the Egyptian Competition Law. No approval from the ECA is so far required,
but this may change in the near future as a new law is expected to
be passed shortly.
3

What types of joint ventures are caught?

See question 2.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

From a competition protection perspective, only the Banking Law
specifies a threshold of acquired stake above which the approval of
the regulator is required. There are, however, in the Capital Market
Law No. 95 of 1992 some provisions that oblige the acquirer of a
stake exceeding 33 per cent of any listed company to launch a mandatory tender offer to acquire up to 100 per cent of the shares of said
company. The requirement is intended for transparency purposes
and to provide minority shareholders with an equal opportunity to
cash in on their investments at the same level of economic benefit
available to majority shareholders. The Capital Market Authority
regulates the tender offer process and must grant its approval before
any such process is launched. The tender offer approval requirements
are listed in article 334 et seq of the Capital Market Law and the
full application must be presented to the Capital Market Authority,
which must examine and approve, reject or modify the application
within two working days.
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5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

As mentioned in question 2, the threshold for the required notification of the merger is the size of the annual turnover of the acquirer
or of one of the merging entities irrespective of their nationality and
the geographical location of their respective facilities. According to
article 19 of the Competition Law, when the annual turnover of the
acquirer or merging entity exceeds E£100 million the notification
becomes mandatory and failure to make said notification is a criminal offence that is punishable by a fine ranging between E£10,000
and E£100,000 that can be doubled in case of a repeated offence.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The notification is mandatory by law. It should be served within 30
days of completion. No approval from the ECA is to be sought. At
this stage, the notification is mainly intended for informative reasons
and to allow the ECA to monitor the market through extensive data
gathering; therefore no exceptions are, at this stage, authorised or
accepted.

EGYPT
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Notifications must be filed within 30 days from closing (postclosing obligation). Failure to make the notification will result in the
acquirer or the merging entity being subject to criminal prosecution
and they may be fined as a consequence. The prosecution comes in
three stages: (i) the ECA notices the infringement and refers the matter to the minister of trade and industry who grants the approval to
proceed with the criminal case; (ii) the matter is referred to the public
prosecutor who reinvestigates the case and decides whether or not
to take it to court; and (iii) the economic court rules on the case and
may impose a fine on the infringing party. The accused may settle out
of court by agreeing with the ECA on the amount of fine to be paid
subject to the authorisation of the minister of trade and industry. To
date, and since the promulgation of Law No. 190 of 2008 imposing said fine, no high-profile case has been reported where a party
has been fined for failing to comply with the notification obligation.
Therefore, to date, the risk of prosecution for breach of the notification obligation remains largely theoretical.
10 Who is responsible for filing and are filing fees required?

7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Based on the principle of extraterritoriality of the Competition Law,
foreign-to-foreign transactions may fall within the scope of application of the Law if they are considered to be having an impact on
the Egyptian market. The wording of the Law is quite far-reaching
and general with respect to the notification requirement. It does not
state that the annual turnover that triggers the notification requirement must be generated in Egypt; it also does not state otherwise. In
practice, the ECA has welcomed notifications in both cases without
commenting on the necessity of said notification as the cases differ in
this regard. It is advisable to make the notification anyway, since the
cost is truly minimal in view of the theoretical risk of being criminally
prosecuted and fined for failing to follow a fairly simple notification
procedure. Furthermore, the post-closing aspect of the notification
makes the sensitive issue of confidentiality of the notified information
less relevant for most transactions, although regardless, the ECA and
its employees are strictly bound by a legal non-disclosure obligation.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The acquisition of public owned assets or shares in public sector companies by foreign investors (privatisation) is subject to the approval
of the Cabinet of Ministers and is usually granted after a thorough
set of procedures. The acquisition of assets is generally subject to the
Public Tendering Law and may not be authorised through a direct
order without a duly publicised bidding process unless in cases where
public interest requires so. In practice and especially since the revolution of January 2011, no direct sale has been undertaken by the
public sector under any circumstances and this for fear of criminal
prosecution for corruption and usurpation of public funds. Mergers
between public sector companies and private sector companies are
not usually authorised, although joint ventures have occurred in the
past most recently in the form of PPP projects.
As mentioned above, mergers and acquisitions in special fields
of activity such as telecommunications, banking, public utilities and
petroleum are excluded from the scope of application of article 19
of the Competition Law and are regulated by their respective regulations, which usually grant the widest discretion to the various specific
regulators to accept or refuse authorisation of any particular transaction in those particular fields.
www.gettingthedealthrough.com

The acquirer of assets or shares and the merging entity of a merger
process are required to make the notification. In case of joint management or joint venture, any of the parties to the transaction, especially those with an annual turnover exceeding E£100 million are
obliged to make the filing. In the latter case, they may opt to undertake the process jointly or each on their own.
No filing fees are required but lawyers’ services may be needed
to follow up with the ECA and to make sure that the notification
process has been duly completed to the satisfaction of the ECA after
fulfilling all mandatory requirements and providing all requested
information and documents. Partial or incomplete notification may
not avert the risk of prosecution.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The notification obligation is post-closing and therefore there is no
suspending effect on the transaction itself.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Not applicable. When approvals of special regulators are required,
such as the approval of the NTRA or the CBE, the parties attempting
to execute the transaction before obtaining the mentioned approvals
would be blocked at the share transfer level, which must be undertaken through the stock exchange even if the concerned target is not
publicly listed, or they may risk losing their operational licences.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The same fines apply to foreign-to-foreign transactions as to local
transactions within the scope of the Competition Law.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Not applicable.
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15 Are there any special merger control rules applicable to public
takeover bids?

Other than the requirements stipulated for under the Capital Market Law which are intended to guarantee transparency and equal
opportunity for both bidders and sellers, the standard notification
requirements apply as far as the ECA are concerned. The approval
of the Capital Market Law before the launching of the tender offer
is mandatory and no public takeover bid may be launched without
the terms of takeovers and all necessary disclosures are approved by
the Capital Market Authority and published as part of the invitation
to sell shares to the offering buyer.
16 What is the level of detail required in the preparation of a filing?

According to article 44 of the Executive Regulations of the Law No.
3 for 2005, the notification must include the following information:
• the name of the notifying party and their related parties, their
respective nationalities, the addresses of their headquarters and
their main places of business;
• the details of the transaction along with its date and the legal
position it creates;
• the licences and approvals obtained from other regulators; and
• all supporting documents.
17 What is the timetable for clearance and can it be speeded up?

There is no time limit in the law itself but the notification process
typically takes up to one week between the date the notification is
filed and the date on which the ECA confirms receipt of said notification if no further documents or information are required.
18 What are the typical steps and different phases of the investigation?

If it comes to the knowledge of the ECA, either independently or
through a third party’s complaint, that a transaction has occurred
but not notified in accordance with the Competition Law, the ECA
usually establishes this occurrence through various means: media
reports, supporting documents, testimonies, inquiries with the relevant authorities, etc. Then the ECA would notify the concerned
parties that they are being investigated for breach of article 19 of
the Law. The ECA would then obtain the approval of the minister
of trade and industry to initiate a criminal procedure against the
infringing party. Once the minster’s clearance is obtained, the file
would be sent to the public prosecutor’s office, which would confirm
the infringement and would refer the matter to the competent court.
Substantive assessment
19 What is the substantive test for clearance?
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pre-approval are needed in specific sectors such as telecommunications and banking, as previously stated. Other than in those cases,
those factors are of consequence from a strict competition law
perspective since the approval and the clearance of the ECA is not
required nor granted.
23 To what extent does the authority take into account economic
efficiencies in the review process?

See question 22.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Not applicable except in certain fields of industry as discussed above.
The NTRA and CBE may block the execution of the transaction in
the cases where their written authorisation is required to proceed
with said execution.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Not applicable. See question 24.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Not applicable. See question 24.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Not applicable. See question 24. In the special fields of industry, foreign-to-foreign transactions rarely come to the attention of the regulators since the laws regulating those fields are strictly territorial by
essence. However, if the regulators conclude that a foreign-to-foreign
transaction would fundamentally affect the strategic ownership and
management of the locally based entities subject to their jurisdiction,
no action would be directly taken against the foreign entity but the
operating licences of the local entities would be revoked or suspended
for reasons related to transparency, public interest or national security, for example.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Not applicable.

Not applicable.

Involvement of other parties or authorities

20 Is there a special substantive test for joint ventures?

29 Are customers and competitors involved in the review process and
what rights do complainants have?

Not applicable.

Not applicable.

21 What are the ‘theories of harm’ that the authorities will investigate?

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Not applicable.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The industrial policy, the public interest, the national security, economic efficiencies, the user/consumer interest and the protection of
minority shareholders are all factors considered when clearance and
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Commercially sensitive information is not usually required for the
purpose of the notification. Generally, the ECA seems to be reasonable in addressing the notifying parties’ concerns regarding sensitive
commercial information. Furthermore, according to article 16 of the
Competition Law, the ECA and all its employees are bound with a
strict confidentiality obligation. Any ECA employee having access
to commercial information of a given entity is also prohibited from

Getting the Deal Through – Merger Control 2014

Zulficar and Partners
working for a competitor of the concerned party for a period of two
years from the date said employee gained access to the confidential
information.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Generally, yes. To the author’s knowledge there are a few protocols
of cooperation that have been signed with various regulators in other
jurisdictions, the details of which have not been publicised or made
publicly available.
Judicial review
32 What are the opportunities for appeal or judicial review?

Since the sanctions are not administrative in nature and may only
be imposed through a criminal court order, the means of appeal are
those generally available for defendants in criminal law cases. The
deadline for filing an appeal of a first degree court ruling is 10 days
from the date of the issuance of said ruling.
33 What is the usual time frame for appeal or judicial review?

There is no specific time frame but in criminal law matters procedures are fairly expeditious. Between the first-instance court and final
appeal the usual time frame is around 12 to 16 months.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

EGYPT
transactions or transactions with an obvious and remarkable impact
on the Egyptian market. The investigation and prosecution of nonmajor transactions, especially those that are foreign-to-foreign seem
to be low on the ECA’s priority list as evidenced by the fact that no
high-profile procedures have been initiated since the issuance of the
Law in 2005. This can be explained by the fact that entities have
been encouraged by the simple notification procedure and have been
avoiding the risk and exposure of not complying with the Law in
this regard. It may also be explained by the limited resources of the
ECA, which would rather be utilised in investigating the more serious offences of illicit cartels, monopolies and abuses of dominance.
This would certainly have to change once, as expected, a pre-merger
clearance process is set in place by virtue of an anticipated amendment of the Law.
36 Are there current proposals to change the legislation?

There have recently been a few suggestions to amend the Competition Law so as to increase the limit of the fines, to put in place a full
leniency programme and to provide the ECA with a higher level of
autonomy vis-à-vis the executive branch of government. Since the
ousting of the Islamist President Mohamed Morsi in early July and
the earlier dissolution of the parliament by the constitutional court
due to fundamental constitutional irregularities with the electoral
law, the author does not anticipate any legislative activity on the
competition law front before the upcoming parliamentary elections
planned for early 2014. At the time of writing, a liberal left leaning
interim prime minister has been sworn into office with his policy
priorities set on improving the deteriorating economy. It is yet to
be seen whether adopting a merger control policy would fall within
the new cabinet’s strategic priorities during its six-month mandate.

None noted so far.
35 What are the current enforcement concerns of the authorities?

In the absence of a merger approval requirement, the ECA does not
seem very keen on prosecuting entities for breach of the notification
obligation. This, however, would differ when it comes to high-profile
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The core of Estonian merger control rules is set forth in the Competition Act, which is supplemented by two regulations of the minister of
economic affairs and communications establishing the Guidelines for
the Submission of the Concentration Notification and the Guidelines
for the Calculation of Turnover. Additional requirements are established for mergers and acquisitions of credit institutions, insurance
providers, investment fund managers and investment companies.
Due to the fact that competition law breaches are criminalised in
Estonia, provisions of the Penal Code establishing criminal liability
for offences relating to merger control are also applicable.
The Competition Authority is the principal enforcer of competition law in Estonia and is, inter alia, the competent independent
authority for the control of mergers.
2

What kinds of mergers are caught?

Estonian merger control provisions apply to concentrations. The following types of transactions qualify as concentrations and may be
subject to merger control:
• previously independent undertakings merge within the meaning
of the Commercial Code or parts of undertakings are merged;
• an undertaking acquires control of the whole or a part of another
undertaking, or of several undertakings or parts thereof;
• undertakings jointly acquire control of the whole or a part of
another undertaking, or of several undertakings or parts thereof;
• a natural person already controlling at least one undertaking
acquires control of the whole or a part of another undertaking,
or of several undertakings or parts thereof;
• several natural persons already controlling at least one undertaking jointly acquire control of the whole or a part of another
undertaking, or of several undertakings or parts thereof.
As can be seen from the above, a change of control is required for a
transaction to constitute a concentration.
3

4

What types of joint ventures are caught?

The formation of a ‘full-function’ joint venture is caught by the
merger control rules. A full-function joint venture is a joint venture
that fulfils the functions of an independent business entity performing
on a lasting basis. Full-function joint venture under the Competition
Act is understood similarly to what is considered to be a full-function
joint venture under the EU Merger Regulation. If the joint venture
does not fulfil the criteria of a full-function joint venture, the merger
control regime does not apply to its formation. However, if several
undertakings acquire joint control over an undertaking in which they
did not have any holding before the concentration, merger control
rules could be applicable irrespective of whether the resulting joint
venture would be ‘full function’ or not.
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Is there a definition of ‘control’ and are minority and other interests
less than control caught?

‘Control’ is defined in the Competition Act as the opportunity for
one undertaking (or natural person) or several undertakings (or
natural persons) jointly to exercise direct or indirect influence on
another undertaking through purchasing shares or on the basis of a
transaction or articles of association or by any other means, which
may consist of a right to:
• exercise significant influence on the composition, voting or decision-making of the management bodies of the other undertaking;
or
• use or dispose of all or a significant proportion of the assets of
the other undertaking.
Minority shareholdings and other interests (eg, through negative control by the minority shareholder) may be subject to merger control
rules if they establish joint control or if a particular right enables its
holder to carry out de facto control.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A concentration is subject to control and must be notified if during
the financial year preceding the concentration:
• the aggregate turnovers in Estonia of the parties to the concentration exceeded €6,391,200; and
• the aggregate turnovers in Estonia of each of at least two parties
to the concentration exceeded €1,917,350.
There are no circumstances requiring the notification of a transaction
if it is below the thresholds mentioned above.
The turnover accrued in Estonia means the turnover accrued
from the sale of goods to purchasers located in the territory of Estonia. Direct sales into the jurisdiction are sufficient for triggering the
concentration control.
As apparent from the jurisdictional thresholds, at least two parties to the concentration must have sufficient turnover in Estonia. A
single party’s sales, assets, market shares, etc, cannot, thus, trigger
the thresholds.
The parties to the concentration are:
• the merging undertaking or an undertaking whose share is being
merged;
• the undertaking(s) or natural person(s) who acquires or who
jointly acquire control over another undertaking or undertakings (or their parts);
• the undertaking or a part thereof which is the subject to the
acquisition of control (ie, the target).
Where a joint venture is created, only the parents of the joint venture
are considered to be parties to the concentration.
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For calculating the turnover of the parties to the concentration,
it is in principle necessary to take account, from the one side, the
turnovers of the acquiring undertaking and its group companies and,
from the other, of the turnover of the target and the undertakings
controlled by it. If a subsidiary is only partially owned, its revenue
is taken into account only if a party to the concentration exercises
control over it (for the definition of ‘control’, please refer to question 4 above). If that is the case, the totality of the revenue of the
subsidiary is taken into account. If control is acquired over a part of
an undertaking, the turnover of the target part of the undertaking is
taken into account. Where a joint venture is created, only the turnovers of the parents of the joint venture are relevant.
It is important to bear in mind that the turnover of the parties to
the concentration does not encompass the turnover that is generated
from sales of goods and services between undertakings that belong
to the same group.
If the same persons or undertakings have acquired control over
the same target undertaking in multiple transactions over a period
of two years, such transactions will be deemed to be one and the
same concentration and the turnovers of all parts of target undertaking need to be included in the calculation of the overall turnover.
If, within the preceding two years, the acquirer or an undertaking
belonging to the same group has acquired control of undertakings
that operate within the same economic sector in Estonia, the turnover of the target should include the turnovers of the targets acquired
within the preceding two years.
To our knowledge, no concentrations below the thresholds specified above have been referred to the European Commission by the
Competition Authority.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing a concentration notification is mandatory, if the relevant
thresholds are met. There are no exceptions to this rule.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The jurisdictional thresholds and the obligation to file a notification
are the same irrespective of whether the concentration is domestic
(ie, the parties are located in Estonia) or ‘foreign-to-foreign’. Direct
sales into the jurisdiction are sufficient for triggering the concentration control.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

As a rule the law treats local and foreign investment equally and
no specific foreign investment rules exist. Special approvals must be
sought to obtain a controlling stake in specific transmission networks
(ie, gas transmission network). For obtaining qualified holdings in
credit institutions, investment firms and insurance undertakings special rules apply in addition to competition law. To obtain a qualified
interest in a credit institution an additional clearance is required from
the Estonian Financial Supervision Authority.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no statutory deadline for notification of the concentration.
However, the concentration notification must be submitted to the
Competition Authority after conclusion of a merger agreement, making of a transaction for acquisition of control or joint control, or
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announcement of the public bid of securities and before the concentration is implemented. The notification may be submitted to the
Competition Authority in principle also prior to signing a definitive
agreement, but the authority may halt the review proceedings and
refrain from issuing a final decision until the definitive agreement is
presented.
Implementation of the concentration without formal approval by
the Competition Authority is prohibited and may be sanctioned. The
sanctions for not implementing the concentration without notification and closing the merger prior to closing are the same. The last
time a sanction was imposed for failing to notify a transaction was
in 2007. According to the Competition Authority, after 2007 some
precepts have been issued and misdemeanor proceedings initiated
for concentrations that were not notified (ie, for effectuating of a
concentration without permission).
10 Who is responsible for filing and are filing fees required?

When two undertakings are merging or their parts are merged, the
merging undertakings file a notification jointly.
In the case of acquisition of control over an undertaking or a
part of it, the filing obligation rests with the acquirer or acquirers,
in case of joint acquisition. If the acquirer is a natural person, who
already has control over at least one undertaking, it is up to that
natural person to file a notification. In case of joint acquisition of
control by such natural persons, both acquiring natural persons file
the notification jointly.
The filing fee is €1,917.34.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The Competition Authority has 30 calendar days from the date of
submission of the concentration notification to decide whether to
permit a concentration or initiate supplementary proceedings that
may last up to four additional months. The Competition Authority
may suspend the deadlines referred to above for two months, if there
is a need to assess the remedies proposed by the parties. Implementation of the concentration before formal approval by the Competition Authority is in general prohibited. However, the Competition
Authority may grant an exception and give permission to perform
individual acts. Upon giving permission, the Competition Authority
may impose obligations related to the performance of acts on the
parties to the concentration.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Pursuant to the Competition Act a fine of up €32,000 may be imposed
on a legal person who fails to notify a concentration, enforces the
concentration without permission to concentrate, as well as violates
a prohibition on a concentration or the terms of the permission to
concentrate. A natural person committing the same offence may be
punished with a fine of up to €1,200 or a detention of up to 30
calendar days.
A fine may be imposed on the party who is obliged to file the
concentration notification (please see question 10 above).
It is necessary to distinguish between misdemeanor punishments
(under the Competition Act) and criminal punishments (under the
Penal Code). If the person commits the above-referenced offence for
the first time then it may be subject to the misdemeanor punishment
as described above. However, if the person committing the abovereferenced offence has already been subjected to the misdemeanor
punishment for the same offence, then a criminal punishment may
be imposed.
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For legal persons the criminal punishment for the above-referenced offence is a pecuniary punishment of up to €16 million. For
natural persons the criminal punishment is a pecuniary punishment
of up to 500 daily rates (calculated on the basis of income of the
relevant person) or imprisonment of up to three years.
The Competition Authority may also issue a precept to a natural
or legal person if the person puts into effect a concentration that is
subject to control but concerning which a decision to permit the
concentration has not been made. With the precept, the Competition Authority may order, inter alia, that the relevant person refrains
from a prohibited act or restores the situation prior to the offence.
For failure to comply with the precept, a periodical penalty payment
of up to €3,200 may be imposed on natural persons or up to €6,400
on legal persons.
The last time a sanction was imposed for failing to notify a transaction was in 2007. According to the Competition Authority, after
2007 some precepts have been issued and misdemeanor proceedings
initiated for concentrations that were not notified (ie, for effectuating
of a concentration without permission).
The Competition Authority is in general very active in monitoring transactions. It observes public sources and press releases, and
processes complaints.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The law does not have special provisions for foreign-to-foreign mergers. If the merger falls under Estonian merger control and is not
notified to the Competition Authority or is closed prior to having
obtained a clearance the same sanctions apply. At present we do not
have any information on sanctions having been imposed on foreignto-foreign mergers for not having complied with the Estonian merger
control.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

As a general rule, the parties to the concentration may not implement
(including the acquisition of shares or assets under the terms of the
transaction) the concentration that is subject to control before permission has been obtained from the Competition Authority irrespective of whether the concentration is domestic or foreign-to-foreign.
However, the Competition Authority may, as mentioned above,
on reasoned request, grant an exception from the restriction to implement the concentration or from the restriction to refrain from exercising the voting rights. In deciding on the request, the Competition
Authority will take into account, inter alia, the effects of the suspension on undertakings concerned by the concentration or on a third
party and the threat to competition posed by the concentration. Such
derogation may be made subject to conditions and obligations.
There are no special rules for ‘holding separate’ certain assets
and legal entities in order to transfer them at a later date. In order
for such a ‘hold-separate arrangement’ to be effective, the relevant
assets and legal entities must be removed from the target altogether
so that the remaining part of the target does not trigger concentration control in Estonia. In this respect it should be noted that such
‘hold-separate arrangement’ may, in itself, be a concentration which
is subject to control.
15 Are there any special merger control rules applicable to public
takeover bids?

The Competition Act does not prohibit implementation of a public offer or of a series of transactions in securities, when control is
acquired from various sellers, provided that the concentration is
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notified to the Competition Authority without delay and the acquirer
does not exercise the voting rights attached to the securities in question or does so only to maintain the full value of its investments.
16 What is the level of detail required in the preparation of a filing?

The type of data and level of detail depend to some extent on whether
a notification is submitted in the full or the abbreviated form. The
detailed rules as to choice of form are provided in the Competition
Act and the Guidelines for Submission of Notices of Concentration.
In any case, the notification should include data on each party’s total revenue and revenue by jurisdiction, market shares of the
parties on the overlapping markets and information about other
markets where parties are active.
The full notification form entails, inter alia, provision of market
data, including information on parties to the concentration, their
major competitors, clients, market shares, information on barriers of
entry, supply and demand structure etc, for the three years preceding
the notification.
An abbreviated notification form can be used if:
• the relevant markets where the parties are active do not overlap
either horizontally or vertically;
• there is a horizontal overlap, but the concentration will not lead
to a combined market share exceeding 15 per cent;
• vertical relations between the relevant markets exist, but individual or combined market shares are a maximum of 25 per cent;
• the created joint venture will not operate in Estonia; or
• the party acquiring control was already exercising joint control
prior to the concentration.
Regardless of the particular form used, the Competition Authority
may always require additional and more detailed information during
the course of the proceedings.
17 What is the timetable for clearance and can it be speeded up?

In the initial phase, the Competition Authority has 30 calendar days
as of submission of the notification to make either of the following
decisions:
• to grant permission for the concentration;
• to initiate supplementary proceedings;
• to make a decision when the concentration is not subject to control; or
• to terminate the proceeding where the parties to the concentration decide not to concentrate.
The supplementary proceedings, if initiated, may last up to an additional four months, in the course of which the Competition Authority must reach a decision of either to clear the concentration, with or
without conditions, or block it.
However, the review timetable may be extended when the person
who has filed the concentration notification has failed to correct deficiencies in the concentration notification or when that person fails
to submit the information or materials requested by the Competition Authority within the deadline established by the Competition
Authority. The Competition Authority may suspend the deadlines
referred to above for two months, if there is a need to assess the
remedies proposed by the parties.
The maximum review timetable may not be shortened. However,
in practice, the Competition Authority has cleared concentrations
within a much shorter timetable (even within eight to 10 calendar
days) when the concentration did not raise any competition issues.
The procedure might be speeded up by the pre-notification discussions with the authority.
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18 What are the typical steps and different phases of the investigation?

Pre-notification phase (optional)

The Competition Authority is available for pre-notification discussions and favours such approach.
First phase (mandatory)

Clearance proceedings are initiated with the filing of the concentration notification, followed by publishing of the information about
the planned concentration to inform the public. The proceedings in
the first phase may last up to 30 calendar days, within the period of
which the Competition Authority has to decide if the concentration
is subject to control, whether it can be cleared or whether supplementary second-phase proceedings should be initiated to investigate
further.
Second phase (optional)

The second-phase investigation may last up to four months, after
which the Competition Authority has to decide whether to prohibit
or permit the concentration and on which conditions, if necessary.
Substantive assessment
19 What is the substantive test for clearance?

The Competition Authority will prohibit the concentration if it significantly restricts competition in the goods market, in particular
through creating or strengthening a dominant position in the goods
market.
Appraisal of a concentration is based on the need to maintain
and develop competition, taking into account the structure of goods
markets and the actual and potential competition in the goods market, including:
• the market position of the parties to the concentration and their
economic and financial power and opportunities for competitors
to access the goods market;
• legal and other barriers to entry into the goods market;
• supply and demand trends for the relevant goods; and
• the interests of the buyers, sellers and consumers.
20 Is there a special substantive test for joint ventures?

Joint ventures are assessed based on the same substantive test as
other concentrations. In addition to that, the Competition Authority also examines whether the object or effect of creation of the joint
venture is to coordinate behaviour between undertakings that established the joint venture.
In its assessment the Competition Authority primarily takes into
account the following:
• whether the two or more undertakings creating the joint venture
will operate in the same relevant market as the joint venture or
in the vertically related market; and
• whether the coordination of behaviour that results from the creation of the joint venture will enable the joint venture to eliminate
competition in the relevant market or in a significant part of it.
21 What are the ‘theories of harm’ that the authorities will investigate?

The assessment of the Competition Authority in each particular
merger control case concentrates on evaluating whether the concentration leads to significant restriction of competition, for example,
by creating a dominant position or strengthening it. The analysis
of harm of the Competition Authority is very much in line with
the European Commission’s approach. Besides high market shares,
the assessment takes into account a variety of anti-competitive
effects that could potentially arise out of a concentration, including unilateral effects resulting from horizontal mergers, coordinated
effects (joint dominance), the elimination of a potential competitor,
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conglomerate effects, vertical effects as well as the risk of a coordinated behaviour of the parent companies subsequent to the creation
of a full-function joint venture.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Other policies are formally not taken into account. However, it cannot be ruled out that public interest issues play a certain role in the
final decision of the authority.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Competition Act enables the Competition Authority to consider
economic efficiencies as a mitigating factor in the substantive assessment, but this ground is seldom referred to.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Competition Authority has the right to prohibit a concentration
and impose penalty payments and fines for failure to respect the
concentration control rules, inter alia, for implementation prior to
approval, implementation despite prohibition and so on. In the case
of a recurring breach, the court may impose pecuniary punishments
on undertakings and natural persons and imprisonment for natural
persons found guilty of the breach in criminal proceedings.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. In practice, the Competition Authority has accepted both behavioural and structural remedies.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

If competition problems are identified, the parties to the concentration are given an opportunity to offer remedies. The Competition
Authority is not entitled to impose remedies that the parties have
not offered.
The deadline for the proposal of remedies is not regulated and
will be established by the Competition Authority in each case in
the statement of objections. Although the parties may offer remedies already in the concentration notification, it is not clear whether
remedies can be accepted in the initial review phase. According to
the Competition Authority, in some cases the parties have proposed
and the Competition Authority has accepted remedies already in the
initial review phase.
The Competition Authority itself has indicated in one case that
in order to accept remedies it would need to initiate supplementary
proceedings. If in the course of the supplementary proceedings the
Competition Authority finds grounds for prohibition of the concentration, it must notify the parties thereof at the latest one month
before the end of proceedings and offer to make a proposal of
assumption of obligations.
The parties to a concentration must describe the obligations
assumed (remedies) in sufficient detail to enable the Competition
Authority to determine the suitability of the assumed obligations
in order to avoid restriction of competition on the goods market. A
concentration will be prohibited if the authority does not deem the
proposed obligations suitable and the parties do not agree to change
those obligations.
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The parties to a concentration are required to inform the Competition Authority of performance of the assumed obligations within
10 calendar days after the date of performance of the obligations or
after the expiry of the agreed deadline.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

In the past there have been some cases with conditional clearance,
two of which concerned foreign-to-foreign mergers (a behavioural
remedy in the course of Phase I proceedings and a structural remedy
in the course of Phase II proceedings). No remedies were officially
required concerning foreign-to-foreign mergers in 2011 and 2012.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The Competition Act and other relevant regulations do not provide
for specific rules concerning ancillary restrictions. The Competition Authority is thus likely to revert for guidance to the European
Commission notice on restrictions directly related and necessary to
concentrations. The parties to the concentration need to notify any
ancillary restrictions to the Competition Authority that will assess
them together with other aspects of the planned concentration in the
course of the review. If the Competition Authority concludes that any
such restrictions contradict the European Commission notice, it will
notify the parties, allowing them to make any amendments or propose remedies to resolve any possible contradiction. If such remedies
for ancillary restraints are proposed by the parties and accepted by
the Competition Authority, they would be featured in the conditional
clearance decision.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

After submission of the notification, a notice of initiation of proceedings is posted on the Competition Authority’s website, as well as the
official publication, Official Notices, which invites third parties to
submit within seven calendar days their comments and objections to
the concentration. However, in more difficult cases the Competition
Authority also directly consults third parties, which include competitors, but also other parties, such as customers, trade associations,
consumer organisations, and so on. Such practice is not regulated or
limited by legal acts.
Besides the above-mentioned non-coercive methods, the Competition Authority also has the right to request all natural and legal persons to submit information and documents necessary for monitoring
a concentration. Failure to do so might result in penalty payments.
Third parties that find that a decision of the Competition Authority infringes a particular right of theirs also have the right to appeal
against such decisions in the Tallinn Administrative Court.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

An informative notice is published on the Competition Authority’s
website after the notification has officially been filed and the formal
procedure initiated. The notice may contain the summary of the concentration notification (non-confidential version).
The following documents may, in principle, be published by the
Competition Authority or revealed to third parties:
• a summary of the concentration notification (each notification
must include a non-confidential summary that can be used for
such purpose);
• other non-confidential parts of the concentration notification;
• any of the non-confidential supporting documents;
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•
•

a ny other non-confidential submissions made by the parties; and
the Competition Authority’s decision (from which confidential
parts have been omitted).

Prohibition and approval decisions are published on the Competition
Authority’s website. Business secrets are redacted before publication
if and to the extent requested by the notifying party.
The person who filed a concentration notification must indicate
information contained in the notification which the person deems
to be a business secret. However, the Competition Act establishes
certain categories of information that cannot be indicated to be a
business secret, such as business names, registry codes, contact information and fields of activity of the parties to the concentration and
information about their shareholdings and group structure. Furthermore, the Competition Act contains a qualitative criteria describing
what type of information as such may constitute a business secret.
In practice, the Competition Authority has been complying with
requests to treat as confidential such information that third parties
would normally not have access to (eg, financial information, technical information about products, information about processes, future
plans).
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Competition Authority cooperates actively with the European
Commission and competition authorities of other jurisdictions on
a case-by-case basis as well as within the European Competition
Network – a cooperation forum of the European Commission and
competition authorities of EU member states. In practice the Competition Authority is known to cooperate closely with the national
competition authorities in Latvia and Lithuania regarding the transactions involving businesses in all three Baltic states.
Judicial review
32 What are the opportunities for appeal or judicial review?

A decision approving or prohibiting a concentration may be challenged before the Competition Authority as an administrative body
or appealed in courts by the parties to the concentration or any third
party whose rights are infringed by the decision. As the challenging proceedings are not a mandatory precondition to an appeal in
court, a person may either first challenge the decision before the
Competition Authority and then turn to court or alternatively file
a complaint directly with an administrative court. The decision of
the administrative court may further be appealed to the circuit court
and eventually to the national Supreme Court. No cases have been
appealed in recent years.
33 What is the usual time frame for appeal or judicial review?

If a decision of the Competition Authority has been challenged in
front of the Competition Authority itself, the challenge is adjudicated
within 10 days after its delivery to the Competition Authority. If a
challenge needs to be further examined, the term may be extended
by up to 30 days. In case of filing an action for annulment with the
court, the review may take approximately a year.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The Competition Authority received about 35 to 40 notifications
a year in the period of pre-economic crisis. The number has since
dropped remarkably to about 10 to 15 notifications a year. In 2011,
the Competition Authority issued 21 concentration control decisions,
one of which concerned a foreign-to-foreign concentration. Nineteen
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concentration decisions were made in 2012, five of which related to
a foreign-to-foreign concentration. In the first four months of 2013
nine concentration decisions were made, one of which related to a
foreign-to-foreign concentration.
One concentration was officially prohibited in 2011, but none in
2012 and in the beginning of 2013.
35 What are the current enforcement concerns of the authorities?

The Competition Authority has not formally identified any particular
sectors or issues as its current enforcement priority in the field of
concentrations. Instead, its activities seem to be currently focused on

ESTONIA
investigations of prohibited agreements, especially in the construction, dairy and bread production sectors.
36 Are there current proposals to change the legislation?

The amendments of the Competition Act (including also provisions
regarding control of concentrations) will enter into force on 15 July
2013. The main amendments regarding control of concentrations
are that the clearance decision will be valid for six months and the
Competition Authority has the possibility to suspend the proceedings
for assessment of remedies (for up to two months).
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The EU merger control regime, which applies to large-scale transactions (see question 5), is set out in Council Regulation (EC) No.
139/2004 (EUMR). The regime applies to the European Economic
Area (EEA, that is, the 28 EU member states: Austria, Belgium, Bulgaria, Croatia (as of 1 July 2013), Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy,
Latvia, Lithuania, Luxembourg, Malta, the Netherlands, Poland,
Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, and the UK)
together with the three members of EFTA (Iceland, Liechtenstein
and Norway).
The EUMR is enforced by the Directorate General for Competition of the European Commission (DG Comp or the Commission)
in Brussels.
EUMR notifications are reviewed by sector-specific units within
DG Comp, which have integrated merger control competence.
In addition to the sector-specific merger units, the Commission’s
internal decision-making process involves a number of other stakeholders: the chief economist team and the policy and strategy unit
(within DG Comp); and the Legal Service and the sectoral directorates general (eg, Transport and Energy) (outside DG Comp). The
Commission also uses ‘peer review panels’ in Phase II cases to test the
validity of the case team’s arguments. The panels consist of a team
of lawyers and economists from DG Comp, who are independent
from the original case team. In addition, two hearing officers, who
are independent of DG Comp and report directly to the competition
commissioner, organise and conduct oral hearings in Phase II cases
and act as an independent arbiter where a dispute on the effective
exercise of procedural rights between parties and DG Comp arises.
The Commission has published a series of guidelines and notices
to assist in the interpretation of a number of key issues under the
EUMR, including Guidelines on the assessment of non-horizontal
mergers 2008 (the Non-horizontal Guidelines), the Consolidated
Jurisdictional Notice 2008 (the Jurisdictional Notice), the Best Practices on the Conduct of Merger Proceedings 2004 (the Best Practice
Guidelines), the Guidelines on the Assessment of Horizontal Mergers
2004 (the Horizontal Guidelines), a notice on remedies 2008 (the
Remedies Notice), and a notice on each of case allocation, ancillary
restrictions (restrictions directly related to and necessary for concentrations) and the simplified procedure (all published in 2005). In
2010, the Commission published its Best Practices for the Submission of Economic Evidence. These and other notices make important
reading for any potential transaction as they deal with both substantive and procedural issues. They are available on the Commission’s
website.
The EUMR is based on the ‘one-stop shop’ principle whereby,
once a transaction has triggered notification to the Commission,
the national authorities of the member states are precluded from
applying their own competition laws to the transaction (except in the
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circumstances described in question 31). In addition, the ability of
national authorities to apply other non-competition laws is circumscribed (see question 31). However, member states have tested the
ambit of these principles (eg, Spain in E.ON/Endesa, Italy in Abertis/
Autostrade and Poland in Unicredito/HVB).
2

What kinds of mergers are caught?

A concentration is defined in the EUMR as a merger of two or more
previously independent undertakings (or parts of undertakings) or
the acquisition of direct or indirect control (see question 4) of the
whole or parts of another undertaking, which brings about a durable
change in the structure of the undertakings concerned. The EUMR
applies to concentrations that have a ‘Union dimension’ (ie, meet
certain turnover thresholds (see question 5)).
3

What types of joint ventures are caught?

Provided that the applicable turnover thresholds are met (see question 5), the creation and change of control over ‘full-function’ joint
ventures are caught by the EUMR. A ‘full-function’ joint venture is
an autonomous economic entity resulting in a permanent structural
market change, regardless of any resulting coordination of the competitive behaviour of the parents.
Non full-function joint ventures, such as strategic alliances and
cooperative joint ventures (eg, production joint ventures), are not
governed by the EUMR but by the Treaty on the Functioning of
the European Union (TFEU) rules on restrictive practices, notably
article 101 TFEU, which prohibits agreements between undertakings
that may affect trade between member states and that have as their
object or effect the prevention, restriction or distortion of competition. According to Regulation 1/2003, article 101 TFEU can be
enforced by the Commission or by national competition authorities.
However, non-full-function joint ventures can trigger merger control
in a number of member states (eg, Germany, the UK and, in some
circumstances, Austria) by the acquisition of a minority interest (see
individual country chapters).
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Control means the possibility of exercising ‘decisive influence’ over
an undertaking on the basis of rights, contracts or other means.
When outright legal control is not acquired (eg, through the acquisition of shares with the majority of the voting rights), the Commission will consider whether the acquirer can still exercise legal or de
facto control over the undertaking through special rights attaching to
shares or contained in shareholder agreements, board representation,
ownership and use of assets and related commercial issues.
There is no precise shareholding or other test for decisive influence and each case is decided on its facts. For example, in News Corp/
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Premiere (2008), the Commission found that, based on the historic
pattern of attendance at annual general meetings, the acquisition by
News Corp of a 24.2 per cent shareholding was sufficient to confer
on it a de facto majority of the voting rights, resulting in a notifiable
concentration; by contrast, in Ryanair/Aer Lingus (2007), a holding
of over 25 per cent was deemed not to amount to either de jure or
de facto control. The definition of control was recently considered
by the General Court when it upheld, on appeal, the Commission’s
decision to fine Electrabel for closing a transaction prior to notification/clearance (judgment given on 12 December 2012, currently on
appeal to the ECJ). The Court agreed with the Commission that
Electrabel had obtained de facto control of the target in 2003, three
years prior to notification, and said that the relevant question was
the ability of Electrabel, at that time, to impose its decisions on the
target. The shareholding structure was the key factor in support of
this conclusion: Electrabel held 49.95 per cent of the target’s shares,
had a voting agreement in place with the next largest shareholder
(with 22 per cent) and the remaining shares and voting rights were
widely dispersed among almost 200 entities with a poor track record
of participation at general meetings.
The General Court has also considered the extent to which
minority shareholdings come within the scope of the EUMR. Following Aer Lingus’ appeal against the Commission’s decision not to
order Ryanair to divest its minority shareholding in the wake of its
2007 prohibition decision, the Court confirmed that the EUMR does
not empower the Commission to deal with minority shareholdings,
where these do not lead to an acquisition of control under article
3(2) EUMR. There have been indications that the Commission is
looking at whether there is a gap in the EUMR in this respect (see
‘Update and trends’).
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The purpose of the EUMR is to review those concentrations that
have a ‘Union dimension’, the criteria being designed to ensure that
only large-scale acquisitions, mergers and joint ventures are caught.
Thus, a concentration will be caught by the EUMR where:
• the aggregate worldwide turnover of all the parties exceeds €5
billion; and
• the aggregate Union-wide turnover of each of at least two parties
exceeds €250 million; unless
• each of the parties achieves more than two-thirds of its aggregate
Union-wide turnover in one and the same member state.
In an attempt to reduce the need for businesses to make multiple
applications for clearance at the national level within the EU, the
EUMR also applies to smaller concentrations that have an impact
in at least three member states. These concentrations are caught by
the EUMR where:
• the aggregate worldwide turnover of all the parties exceeds €2.5
billion;
• the aggregate Union-wide turnover of each of at least two parties
exceeds €100 million;
• in each of at least three member states, the aggregate turnover of
all the parties exceeds €100 million; and
• in each of at least three member states mentioned immediately
above, the turnover of each of at least two parties exceeds €25
million; unless
• each of the parties achieves more than two-thirds of its aggregate
Union-wide turnover in one and the same member state.
Turnover is deemed to be the amount derived from the sale of products or the provision of services (excluding turnover taxes) in the
preceding financial year. The turnover of the whole group to which
the relevant undertaking belongs is taken into account according to
www.gettingthedealthrough.com

EUROPEAN UNION
detailed tests set out in the EUMR. The calculation can be complex
and may involve certain adjustments being made to the turnover figure in the latest audited accounts, for example to account for certain
recent disposals or acquisitions.
In an acquisition, the turnover of the vendor is irrelevant except
for that of the business being acquired. In the case of joint ventures,
the whole turnover of the parents (and their groups) intending to
share joint control of the venture is taken into account. In addition,
there are rules for the calculation of turnover in specific sectors, in
particular for banks and other financial institutions and insurance
undertakings, as well as principles based on case experience for the
geographic allocation of turnover in particular sectors such as airlines, telecommunications and financial services.
The EUMR establishes a system of referrals to ensure that a concentration is examined by the authority best placed to conduct the
assessment (in line with the principle of subsidiarity). Under articles
4(4) and 9 of the EUMR, in certain cases, the national competition
authority or the merging parties can request that a transaction that
meets the EUMR thresholds is reviewed – in whole or in part – by
the national competition authority. By the same token, under articles
4(5) and 22 of the EUMR, provided that certain conditions are met,
the merging parties or one or more member states may request the
Commission to review a merger which does not meet the EUMR
thresholds (eg, SCJ/Sara Lee (2010)).
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory for concentrations with a Union dimension.
There are no exceptions and the EUMR empowers the Commission
to fine undertakings that fail to notify (see question 9). In certain
circumstances, however, parties may request that a transaction that
meets the EUMR thresholds be referred wholly or partly to a member
state (see question 5).
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The EUMR applies to all concentrations that have a Union dimension. Because the turnover thresholds are based on geographic turnover and not on the location or registered office of the parties, even
foreign-to-foreign transactions essentially involving non-EU groups
are caught if the financial thresholds are met (see question 5).
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The EUMR applies to all transactions that meet the relevant turnover
thresholds (see question 5). There are no sector-specific rules nor
special rules on foreign investment, as this matter is governed at the
member state level.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no specific deadline for making a filing under the EUMR.
According to article 4 of the EUMR, proposed concentrations (with a
Union dimension) ‘shall be notified to the Commission prior to their
implementation and following the conclusion of the agreement, the
announcement of the public bid or the acquisition of a controlling
interest’. A notification may also be made where the undertakings
concerned demonstrate to the Commission a good faith intention
to conclude an agreement, or in the case of a public bid, where they
have publicly announced an intention to make such a bid.
However, the proposed concentration must be notified and
cleared prior to implementation (this is known as the ‘suspensory
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effect’ of the EUMR; see question 11 on derogations from this obligation). The EUMR provides the Commission with powers to impose
fines of up to 10 per cent of aggregate worldwide turnover on the
parties if they intentionally or negligently fail to notify a merger with
Union dimension. In 2009, the Commission imposed a fine of €20
million on Electrabel for acquiring control of Compagnie National
du Rhône without having notified and received prior approval for the
acquisition (Electrabel/Compagnie Nationale du Rhône). This fine
has been upheld by the General Court but is on appeal to the ECJ.
10 Who is responsible for filing and are filing fees required?

In the case of either the acquisition of joint control or of a merger that
creates a new undertaking, the notification must be jointly submitted
by the parties to the merger or by the undertakings acquiring joint
control. In the case of acquisition of sole control, the acquirer alone
must notify. No filing fees are required.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Notification under the EUMR has a suspensory effect meaning that
a transaction that is subject to notification may not be implemented
until clearance is obtained. Public takeover bids, however, are not
subject to the full suspension obligation (see question 15). The Commission can and will investigate any mergers that have closed without
prior notification, and could order the unwinding of any notifiable
merger that has been implemented prior to clearance. The Commission has shown its willingness to prevent ‘gun jumping’ in the form
of early implementation between the merging parties. The EUMR
empowers the Commission to conduct inspections (ie, ‘dawn raids’)
if it suspects that the parties have implemented the transaction prior
to clearance (‘gun jumping’). The Commission carried out dawn
raids at the premises of merging parties suspected of gun jumping
in the Ineos/Kerling case in 2008 and in the Caterpillar/MWM case
in 2011 (this acquisition was ultimately cleared without conditions,
and no finding of gun jumping was ever reached).
In exceptional circumstances the Commission may grant a derogation from this suspension obligation if it is satisfied that the detriment to the notifying parties or to a third party resulting from the
suspension exceeds the threats to competition posed by the transaction. According to the Commission, an applicant must demonstrate
that the standstill obligation poses a real threat to the business, not
merely a hypothetical one (eg, SCJ/Sara Lee (2011)). For example,
in the context of the global economic downturn, the Commission
recognised that undue delay could potentially be fatal to a proposed
emergency rescue package and unusually granted six such derogations in 2008 and five in 2009. The Commission granted one derogation in 2010, three in 2011 and one in 2012.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The Commission may impose fines on companies (of up to 10 per
cent of aggregate worldwide turnover) for closing a transaction
before clearance has been obtained, irrespective of whether clearance is ultimately obtained. The Commission may also order interim
measures to restore or maintain conditions of effective competition.
The General Court has confirmed that the fact that a concentration has no adverse effect on competition and is ultimately cleared
by the Commission is pertinent only insofar as it may be a relevant
factor in determining the amount of the fine to be imposed. The
Court specifically held in the Electrabel appeal (see question 4 above)
that the obtaining of clearance does not mean that the parties have
not committed a serious infringement of the EUMR, as the early
implementation of a concentration may affect the structure of the
market and make it more difficult for the Commission to take fur-
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ther action, if necessary, to restore effective competition. Similarly,
the Court also took the view that a finding that an infringement was
committed negligently, rather than intentionally, does not prevent a
characterisation of that infringement as grave or serious.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The Commission has the same powers to impose sanctions in cases
involving closing before clearance in foreign-to-foreign mergers as
in mergers of domestic (EEA/EFTA) companies (see question 12). To
date there are no examples of such sanctions having been applied in
foreign-to-foreign mergers.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Foreign-to-foreign mergers cannot be implemented outside the EU
without breaching the EUMR suspension obligation, unless the
Commission grants a derogation (but see question 11 and question
15 in relation to public bids). At a late stage in the investigation, the
Commission may be prepared to grant a derogation to allow closure
of a transaction if the competition issues have been resolved. However, these situations are rare and parties must usually await clearance before closing. It is not permissible under EU merger control
rules to close a transaction globally while suspending implementation
of closing in the EU (ie, by way of carveout).
15 Are there any special merger control rules applicable to public
takeover bids?

The EUMR does not prevent the implementation of a public bid
that has been notified to the Commission, provided that the acquirer
does not exercise the voting rights attached to the securities in question or does so only to maintain the full value of those investments
and on the basis of a derogation granted by the Commission. These
derogations are difficult to obtain and do not apply where a controlling stake is acquired by the purchaser through the acquisition of a
single package of shares from one seller only (Yara/Kemira Growhow (2007)). In 2008, the Commission exceptionally granted such
a derogation in the context of a Phase II investigation (STX/Aker
Yards (2008)).
16 What is the level of detail required in the preparation of a filing?

Notification is made to DG Comp using a form CO. The parties
are required to provide the Commission with detailed information
regarding the transaction, the undertakings involved (corporate
details and structure), the definition of the relevant markets, the
impact of the merger on the affected markets (including information
on competitors and customers and economic evidence in more complex cases) and possible efficiencies arising from the transaction. The
parties must submit one original of the form CO, five hard copies
and 32 copies on CD or DVD-ROM together with supporting documentation such as the transaction documents, audited accounts and
relevant internal documents such as board presentations. The filing
must be complete for the review clock to start running. Notification
can be made in any of the EU official languages.
Although the Commission can grant waivers from the obligation
to provide information, the significant amount of detail and senior
management time required to complete a form CO should not be
underestimated. In complex cases, it is not uncommon for the review
process to last seven to eight months; this is in addition to the time it
takes to complete ‘pre-notification’ discussions, which are not subject
to any statutory time limits (see ‘Updates and trends’ regarding proposed changes leading to an alleviation of the administrative burden
in simplified cases).
Getting the Deal Through – Merger Control 2014
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Mergers that qualify for assessment under the simplified procedure (broadly when the merger is unlikely to raise competition
concerns, according to prescribed criteria set out in the Notice on the
Simplified Procedure) are notified through the submission of a short
form CO, which requires less detailed information from the parties (note that the Commission is currently consulting on proposals
which may see the categories of merger cases suitable for the simplified procedure extended (see ‘Updates and trends’)). The Commission may, however, require the submission of a full-form CO where
it appears either that the conditions for using the short-form CO are
not met, or, exceptionally, where they are met but the Commission
nonetheless determines that a full-form CO notification is required
for an adequate investigation of possible competition concerns.
The Commission can impose a fine of up to 1 per cent of aggregate worldwide turnover if incorrect or misleading information is
supplied during its review. Periodic penalty payments not exceeding
5 per cent of average daily turnover can also be imposed for each
day that the infringement persists. For these purposes, the EUMR
empowers the Commission to conduct inspections (ie, dawn raids)
if it suspects that the parties have provided incorrect or misleading
information.
The Commission’s revised Best Practice Guidelines 2004 and the
Notice on the Simplified Procedure summarise key aspects of the
notification procedure, in particular the desirability (and usually the
necessity) of pre-notification contacts with the Commission.
17 What is the timetable for clearance and can it be speeded up?

The Commission must reach a Phase I decision within 25 working days from the effective date of notification. This period may be
increased to 35 working days if the Commission receives a referral
request from a member state (see questions 5 and 31) or the parties
submit commitments (remedies) to resolve competition issues (see
questions 25 and 26). The review period under the simplified procedure is also 25 working days.
Should the Commission initiate a Phase II investigation, the decision must be taken within 90 working days from the date on which
the proceedings were initiated (ie, from the beginning of Phase II).
This period may be extended to 105 working days if the parties offer
commitments after the 55th day of Phase II proceedings. Furthermore, the investigation period may be extended if the parties request
a one-off extension of the investigation period (they must do so
within 15 working days after the initiation of Phase II proceedings)
and/or if the Commission decides to extend the Phase II investigation
period with the consent of the parties. In both cases, the cumulative
extension cannot exceed 20 working days.
Pre-notification discussions with the Commission are a standard
part of all merger review processes (including simplified cases) and
can be expected to take a minimum of two weeks. This period can
be considerably extended in complex cases.
These time periods may be suspended (thereby ‘stopping the
clock’) if, for circumstances imputable to one of the undertakings
involved, the Commission has to issue a decision to request information or to order an inspection.
There is no formal means of accelerating the review under the
EUMR. However, the Commission has showed some flexibility in
certain cases, notably by issuing ‘accelerated’ clearance decisions during the financial crisis even in cases that raised significant competition concerns and required remedies (eg, BNP Paribas/Fortis (2008)).
18 What are the typical steps and different phases of the investigation?

Most (if not all) proceedings begin with pre-notification contacts
with the Commission. These contacts are not strictly mandatory,
but are nonetheless highly advisable and, in practice, essential, even
for simplified procedure cases. Depending on the complexity of the
transaction, this pre-notification stage may involve the submission of
www.gettingthedealthrough.com
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a finalised draft form CO or a briefing memorandum for the Commission’s consideration and possibly attending a meeting with Commission officials. The Best Practice Guidelines also provide that the
Commission may undertake informal fact-finding exercises in the
pre-notification period, so long as the transaction is in the public
domain and the merging parties have had the opportunity to express
their views on such measures.
Following the formal notification, the Commission will initiate a
Phase I review. In this context, the Commission will contact relevant
third parties such as customers, suppliers and competitors to collect
their views on the transaction (see question 29) and may require
them to complete detailed questionnaires on the relevant markets
(see question 17 on the review timetable). During the course of the
investigation, the Commission will often demand further information at short notice. It is also very frequent that calls and/or meetings
are held with the case team. As explained in the Best Practice Guidelines, ‘state-of-play meetings’ may be held with the parties at various
key stages of the investigation and the Commission may also instigate tripartite or ‘triangular meetings’ with the merging parties and
interested third parties to allow points of concern to be discussed.
Following the Phase I investigation, the Commission may decide
to clear the merger unconditionally; to clear the merger subject to
conditions and obligations offered by the parties; or to initiate an indepth investigation if it considers that the transaction raises ‘serious
doubts’ as to whether it may give rise to a significant impediment to
effective competition (Phase II) (see question 19). Up to 93 per cent
of all cases are cleared in Phase I, either unconditionally or subject
to conditions and obligations.
For the notifying parties, a Phase II inquiry will involve responding to many requests for information and in most cases will lead to
a statement of objections. If a statement of objections is issued, the
parties will be granted access to the Commission’s file and with the
agreement of the parties an oral hearing will take place (often involving complainants). The oral hearing is organised and conducted by
one of the two hearing officers (see question 1). Following the Phase
II investigation, the Commission may decide to clear the merger
unconditionally, to clear the merger subject to conditions and obligations or to prohibit the merger (see question 24).
Substantive assessment
19 What is the substantive test for clearance?

The EUMR prohibits concentrations that significantly impede effective competition in the European Union, or a substantial part of it, in
particular as a result of the creation or strengthening of a dominant
position. Full-function joint ventures are appraised under the same
test (see question 20). In its appraisal, the Commission must (formally) take into account substantiated claims of efficiencies brought
about by the merger (see question 23) and evidence that one of the
merging parties (or the acquired undertaking) is a ‘failing firm’ (also
referred to as a ‘rescue merger’). In practice, such ‘defences’ play a
limited role in merger review and, up until now, the Commission
has never cleared an otherwise problematic merger on the basis
of efficiencies claimed by the parties and has accepted the failing
firm defence only in very few cases (eg, BASF/Pantochim/Eurodial
(2001)) and has not changed its approach during the recent economic
crisis (see question 23).
20 Is there a special substantive test for joint ventures?

In addition to examining whether the joint venture will significantly
impede effective competition, the Commission will also assess under
article 101 TFEU whether it is the object or effect of the transaction to coordinate the competitive behaviour of two or more parents to the joint venture. Such coordination can occur where two or
more parents retain activities in candidate markets, namely, activities either in the same market, or on an upstream, downstream or
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closely related neighbouring market to that of the joint venture. The
significance of this ‘spill-over’ effect is assessed and can be cleared
with the merger – if justified – under the criteria set out in article
101(3) TFEU. Full details of overlapping activities of the parents in
candidate markets must be given in the notification.
21 What are the ‘theories of harm’ that the authorities will investigate?

In accordance with the guidance set out in the Commission’s guidelines on horizontal mergers and non-horizontal mergers, the Commission will consider, in its assessment, whether the merger will have
unilateral or coordinated anti-competitive effects.
Anti-competitive unilateral effects may occur when the merger
removes relevant competitive constraints over the merging firms to
the extent that it contributes to the creation or strengthening of a
dominant position (eg, Ryanair/Aer Lingus III (2013) and Deutsche
Börse/NYSE Euronext (2012), currently on appeal to the General
Court) or to the weakening of competitive pressure in an oligopolistic market (eg, UPS/TNT Express (2013), Hutchison 3G Austria/
Orange Austria (2012), EDF/Segebel (2009) and T-Mobile Austria/
Tele Ring (2006)). In non-horizontal mergers, the main concern of
the Commission with regards to unilateral effects lies in the ability
and incentive of the merging firms to engage in input or customer
foreclosure, due to vertical links (BASF/Cognis (2010), TLP/Ermewa
(2010), RWE/Essent (2009), TomTom/Tele Atlas, Google/DoubleClick (both in 2008)) or to portfolio effects (Intel/McAfee (2011),
Posten AB/Post Danmark A/S (2009), Nestlé/Gerber (2007), P&G/
Gillette (2005)).
Coordinated effects may arise when the merger alters the competitive conditions prevailing on the market allowing competitors to
coordinate their behaviour, thereby potentially giving rise to collective dominance (eg, ABF/GBI Business (2008), Sony/BMG (2007
and 2004), Johnson & Johnson/Guidant (2005)).
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Under the EUMR, the Commission can only prohibit a concentration that significantly impedes effective competition in the European
Union, or a substantial part of it, in particular as a result of the creation or strengthening of a dominant position. When applying the
test, the Commission looks primarily at competition-related criteria
(see questions 19 to 21), and economic efficiencies are also relevant
(see question 23). However, industrial policy or other broader issues
may also play a limited role, particularly in Phase II cases, where the
full College of Commissioners, rather than just the commissioner
for competition, is involved in the final decision. A consumer liaison unit also exists within DG Comp whose responsibility it is to
alert consumer organisations to competition cases where their input
might be useful and subsequently facilitate that input. In the context
of the global economic downturn, the Commission was required to
consider how the grant of state aid (ie, support from government)
might impact upon the substantive analysis in merger control proceedings (eg, in relation to the finanical strength and future market
positions of the parties). However, in most cases (eg, BNP Paribas/
Fortis, Santander/Bradford & Bingley Assets (both in 2008)) DG
Comp concluded that the state measures in question did not affect
its competition analysis, as such aid was the subject of a separate
assessment under the state aid rules.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Commission, in its Horizontal Guidelines, has stated that it will
consider substantiated efficiency claims in its overall assessment of
the merger. According to the Horizontal Guidelines, the Commission
will only take into account efficiencies that are of direct benefit to
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consumers, merger-specific, substantial, timely and verifiable, thereby
counteracting the adverse effects of the merger. Efficiency considerations will not be taken into account where the merger results in the
creation of a monopoly or a quasi-monopoly. In practice, this means
that significant evidence will need to be adduced by the parties to
satisfy the requisite criteria. The form CO includes a section specifically dealing with efficiencies, although it is not obligatory for parties
to complete this section.
The Commission has accepted the parties’ efficiencies claims in
a very few cases (eg, UPS/TNT Express (2013), Microsoft/Yahoo!,
Search Business (2010) and TomTom/Tele Atlas (2008)) but it has
never cleared an otherwise problematic merger purely on the basis
of efficiencies claimed by the parties.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Commission is empowered to prohibit a concentration that will
significantly impede effective competition in the European Union,
or a substantial part of it. Since the entry into force of the first EU
merger control regime in 1990, the Commission has blocked 24
mergers (as of May 2013). Even though the Commission recently
blocked four mergers (Olympic/Aegean (2011), Deutsche Börse/
NYSE Euronext (2012) (both currently on appeal to the General
Court), as well as UPS/TNT Express and Ryanair/Aer Lingus III
(both 2013)), prohibition decisions are expected to remain relatively
rare. This statistic does not, however, take into account transactions
that were abandoned by notifying parties as a result of initial objections raised by the Commission either during ‘pre-notification’ discussions or during the course of a formal notification.
If the parties implement a notifiable merger before clearance has
been obtained or after a prohibition decision has been issued, the
companies concerned may not only incur fines (see questions 9 and
11) but may also be ordered to dissolve the merger in its entirety. The
Commission may also impose interim measures or take any other
action that it considers appropriate to restore conditions of effective
competition.
The Commission may revoke its clearance decision (whether
granted in Phase I or II) if it subsequently transpires that the decision was based on incorrect information, or where there has been a
breach of an obligation attached to the decision. In such a case, the
Commission may also order the dissolution of the merger.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

During the course of a Commission investigation, the parties can
offer undertakings to the Commission to remedy competition issues
identified by the latter. Proposed remedies will need to be submitted
in a ‘form RM’, introduced by the Remedies Notice (2008). Remedies have regularly been accepted to avoid prohibiting a transaction,
or indeed a Phase II referral. The Commission has a strong preference for structural rather than behavioural undertakings, but in its
Remedies Notice (2008), and Best Practice Guidelines for Divestiture Commitments (2003), states that it will also accept behavioural
undertakings in limited circumstances (see question 26).
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The most basic condition applicable to a divestment or other remedy is that it must be capable of restoring effective competition in a
timely fashion, while being simple enough to allow the Commission
to determine this with sufficient certainty.
The Commission has a clear preference for structural remedies,
in particular divestments, as it believes that the most effective way of
Getting the Deal Through – Merger Control 2014
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restoring competition will be either to create new competitive entry
or strengthen existing competitors through divestments. According to the Commission’s Best Practice Guidelines for Divestiture
Commitments, divested activities must constitute a viable business
able to compete over the long term on a stand-alone basis. In this
regard, the Commission will consider a broad range of divestiture
remedies and where appropriate alternative structural remedies to
facilitate market access, such as the granting of licences (for example
in T-Mobile/Orange (2010), in addition to a divestment remedy, the
parties concluded a revised network sharing agreement with a competitor to secure its position as a competitive force on the market,
and in Hutchison 3G Austria/Orange Austria (2012), in addition
to a divestment remedy, Hutchison committed to provide wholesale
access to up to 30 per cent of its network to 16 mobile virtual network operators (MNVO) for a period of 10 years). Divestments can
only be made to a suitable purchaser, approved by the Commission,
and the sale must be completed within a specified time limit (usually
six months). If the parties do not find an acceptable purchaser within
the disposal deadline, a ‘divestiture trustee’ will handle the disposal
of the business at no minimum price. Any divestment remedy must be
accompanied by a proposal to safeguard the business in the interim
and the parties will need to propose a monitoring trustee to oversee
compliance with the preservation measures.
A principal concern of the Commission is the practical efficacy
of the remedies proposed by the parties and, in particular, the need
to ensure the long-term viability of the ‘remedy-taker’ or divestment
purchaser. When there are doubts about the viability of the business
to be divested, an ‘upfront purchaser’ may be required. The Commission may also require a ‘fix-it-first’ remedy, meaning that the parties
must identify a purchaser for the divestment business and enter into
a binding agreement with that purchaser during the Commission’s
merger control review. The viability of the business to be divested
was an important part of the Commission’s assessment in the recent
cases of Ryanair/Aer Lingus III, UPS/TNT Express (both 2013) and
Deutsche Börse/NYSE Euronext (2012).
The Commission may also accept other non-divestment structural remedies such as the severing of links with competitors or
important players in a supply chain. For example, the Commission
intervened in Glencore/Xstrata (2012) because of concerns that the
merged entity would have the ability and incentive to raise prices of
zinc metal. In order to remedy concerns Glencore committed to sever
links with Nystar (the largest European zinc metal producer). This
included termination an exclusive long-term offtake agreement, committing not to buy zinc metal quantities from Nyrstar for 10 years,
divesting a 7.79 per cent shareholding in Nystar and not engaging,
for 10 years, in any other practices that would have the effect of
materially restricting Nyrstar’s ability or incentive to compete effectively with Glencore.
In certain (but more limited) circumstances behavioural remedies
can be accepted, such as recently in the ARM/Giesecke & Devrient/
Gemalto joint venture (2012) which was granted conditional clearance in Phase I on the basis of the parties’ eight-year commitments:
(i) to provide the joint venture’s competitors with information on
current and future versions of its IP architecture; and (ii) not to design
its own IP in a manner that would intentionally degrade the performance of competitors’ products. Similarly, in Intel/McAfee (2011),
the Commission was satisfied with behavioural commitments from
Intel to, among other things, ensure interoperability and provide
access to all necessary information to McAfee’s competitors. In other
cases (eg, Universal Music Group/EMI Music (2012)) the Commission has accepted behavioural remedies as part of a package including other divestment/structural commitments.
Alternatively, primary and secondary remedies can be offered in
circumstances where the preferred primary remedy may be difficult
to implement due to external factors. The second alternative remedy
must be equal to or better than the first remedy, and will typically

www.gettingthedealthrough.com

EUROPEAN UNION
involve divesture of the parties’ ‘crown jewels’. This twofold structure has been used in a number of cases including Nestlé/Ralston
Purina (2001) and Johnson & Johnson/Guidant (2005).
Under the Remedies Notice, the Commission has discretion to
review the need for commitments when the parties are able to establish that a ‘significant change in market circumstances’ has occurred.
This review is of particular relevance for non-divestment type remedies (see for instance Newscorp/Telepiu (2010) and Hoffman-La
Roche/Boehringer Mannheim (2011)). Typically, such commitments
will include a review clause and, in recent cases, the Commission
has been willing to accept detailed review clauses specifying certain
criteria of particular relevance for the future assessment of the need
for the commitments (see for instance T-Mobile/Orange (2010) and
SNCF/LCR/Eurostar (2010)).
The Commission will accept undertakings both in Phase I and
Phase II. In Phase I, the commitments must be submitted to the
Commission within 20 working days from the date of receipt of the
notification (and in practice in draft form earlier). The notifying parties can also in some circumstances withdraw their notification and
resubmit it following appropriate changes to the original concentration in an attempt to avoid the need for second-stage proceedings.
In Phase II undertakings must be submitted to the Commission at
the latest within 65 working days from the initiation of the Phase
II investigation.
The Court has shown a willingness to accept deviations from the
strict procedural rules, particularly in relation to timing in cases of
‘late remedies’ (Case T-87/05 EDP v. Commission (2005), and Case
T-212/03 MyTravel (2008)).
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

The Commission can require the same type of remedies in foreignto-foreign mergers as in domestic EU mergers (see question 26 for an
explanation of the types of acceptable remedies). When analysing the
remedies the Commission may liaise with other major competition
authorities. For example, in Johnson & Johnson/Guidant (2005), the
Commission and the US FTC discussed what would be an appropriate remedy for each agency and in Inco/Falconbridge (2006), the
Commission and the US Department of Justice (DoJ) collaborated
on the scope of necessary remedies. More recently, the Commission’s
Phase I clearance of Agilent’s acquisition of Varian (Agilent/Varian
(2010)), both of the US and which required significant divestments,
and of Intel/McAfee (2011), also saw the close collaboration of the
European and US authorities. In Cisco/Tandberg (2010), although
the Commission required the parties to offer remedies but the DoJ
did not, the DoJ noted specifically that one of the factors in its decision to clear the transaction was the remedies package agreed with
the Commission.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The treatment of ancillary restraints (such as non-compete obligations or transitional supply agreements) is set out in the EUMR and
the Commission’s notice on restrictions directly related and necessary
to concentrations, published in March 2005 (the Ancillary Restraints
Notice). The EUMR provides that any Commission decision approving a merger will automatically cover restrictions that are directly
related and necessary to the implementation of the merger. The
Commission is obliged to assess the restrictions only if the parties so
request and the issues raised are novel and give rise to genuine uncertainty. Consequently, merging parties will usually need to assess for
themselves, by reference to the Ancillary Restraints Notice, whether
or not their restrictions are permissible.
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Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Third parties can play a significant role in EUMR proceedings. The
Commission publishes a summary of all notifications in the Official
Journal of the European Union. This provides a preliminary opportunity for third parties to express their opinions on the likely impact of
the transaction. In publishing the notice, the Commission is obliged
to consider the parties’ legitimate interests in relation to the protection of business secrets.
More importantly, the Commission also sends out detailed questionnaires to third parties (usually to customers, suppliers, competitors and trade associations) seeking their views on the transaction.
The Commission has introduced a web-based eQuestionnaire, which
provides respondents with a secure web-based workspace to submit
their replies to the Commission. Third parties who show a sufficient interest (including worker representatives) may also apply to
be heard by the Commission, by giving oral or written evidence.
They may further be given a non-confidential copy of the statement
of objections in Phase II proceedings, enabling them to submit comments to the Commission on its preliminary assessment. Active complainants will often attend the oral hearing with the notifying parties.
Third parties can also appeal a Commission clearance decision if
they can show sufficient interest. Examples include Impala’s appeal
against the Commission clearance decision of Sony/BMG before the
General Court (which was rejected, on 30 September 2009, on the
basis that it was devoid of purpose) and Editions Odile Jacob’s appeal
in relation to the Lagardère/Vivendi Universal Publishing (2004)
merger against: (i) the Commission’s clearance decision (rejected by
the General Court in a judgment of 13 September 2010); and (ii)
the Commission’s approval of Wendel as the purchaser of certain
divestment assets (upheld by the General Court in a further judgment
of 13 September 2010). The General Court’s decision in both these
respects was appealed to, and upheld by, the ECJ (judgment given
on 6 November 2012). Other pending appeals against Commission
clearance decisions include Virgin Atlantic’s appeal of IAG/BMI
(2012) (a Phase I conditional clearance decision), as well as Monty
Program’s appeal of Oracle/Sun Microsystems (2010) and Niki Luftfahrt’s appeal of Lufthansa/Austrian Airlines (2009) (both Phase II
clearance decisions). Third parties will usually need to have played an
active role in the Commission’s proceedings in order to have standing to appeal. Recently, the General Court rejected an application by
Canonical, another open-source software developer, to intervene, in
support of the Commission, in the proceedings brought by Monty
Program against the Oracle/Sun Microsystems clearance decision. In
2011, the General Court clarified that consumer associations enjoy a
right to be heard during the administrative proceedings provided that
they lodge a written application to be heard by the Commission during the administrative proceedings (ASBL/European Commission,
judgment of 12 October 2011).
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for simplified procedure cases, the Commission will publish a notice
of the fact of the decision in the Official Journal.
The confidentiality of business secrets is protected under article
339 TFEU and under article 17 of the EUMR (see also articles 18
and 19, and recital 42). These provisions require the Commission
(and the member states, the EFTA Surveillance Authority and the
EFTA states, their officials and other servants) not to disclose information covered by the obligation of professional secrecy that they
have acquired through the application of the EUMR.
If a party believes that its interests would be harmed if any of the
information supplied were to be published or otherwise divulged to
other parties, this information should be submitted separately with
each page clearly marked ‘business secrets’.
Parties should also give reasons why this information should not
be divulged or published. In the case of mergers or joint acquisitions,
or in other cases where the notification is completed by more than
one of the parties, business secrets may be submitted under separate cover, and referred to in the notification as an annex. All such
annexes must be included in the submission in order for a notification to be considered complete.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Cooperation with national competition authorities in the EU

The member states’ national competition authorities (NCAs) have
the opportunity throughout the Commission’s investigation to
express their views on the concentration. Within three days of receipt
of a notification, copies are sent to the NCAs for their comments.
The NCAs have a particularly active role to play in Phase II decisions
as part of an advisory committee that opines on the Commission’s
draft decision and any commitments before its final adoption. This
opinion is published.
In addition, despite the one-stop shop principle, a member state
may have limited jurisdiction to intervene to protect its non-competition legitimate interests, such as public security, plurality of the
media and the prudential supervision of financial institutions (see
article 21 EUMR), and in certain defence-related matters (see article 346 TFEU). The national competition authorities also cooperate
with the Commission in the context of the referral system foreseen
in the EUMR (see question 5).
For other instances where a transaction does not qualify for
review by the Commission but does require merger clearance at the
national level in several member states, the Commission published,
in November 2011, draft Best Practices on Cooperation between EU
National Competition Authorities in Merger Review with a view to
improving cooperation between the European NCAs, streamlining
the approval process across the different jurisdictions and avoiding
conflicting outcomes, in particular by facilitating information sharing between the national authorities.
Cooperation with the US

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Upon receipt of a notification, the Commission publishes a nonconfidential notice of the fact of notification in the Official Journal
inviting third-party comments. The parties to the transaction provide a draft of this notice as part of the form CO (section 1.2 of
the form CO). The Commission also issues a press release following
the adoption of its decision at the end of every Phase I and Phase
II examination (and upon referring a case to a Phase II investigation). A non-confidential copy of the final decision is made available
on the Commission’s website, after the Commission and the parties
have agreed on which information qualifies as business secrets and
therefore should be redacted. In addition, final decisions issued following a Phase II examination are published in the Official Journal
(with business secrets redacted). In the case of a short-form decision
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The Commission routinely seeks to cooperate with the US antitrust
authorities that are also reviewing a proposed transaction. Cooperation is based on the 1991 US–European Community Agreement on
the Application of Competition Laws (as amended), under which the
Commission is required to keep the US antitrust authorities informed
of mergers involving US interests, and vice versa, and also on the
US-EU Best Practice Guidelines on Bilateral Cooperation published
in October 2011, which aim to enhance coordination on the timing
of reviews, collection and evaluation of evidence and communication
between the reviewing agencies. In view of this cooperation, and
in particular, the exchange of information between the EU and US
authorities, parties to transatlantic mergers should carefully coordinate their merger clearance procedures and, to the extent possible,
ensure that any remedies offered will not produce inconsistent results
in the US and EU. Examples of high-profile cases in which the EU
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Update and trends
The past year has seen a significant rise in the number of mergers
blocked by the Commission. The total number of prohibition
decisions under the current EUMR has more than doubled in the
past year – from two at the end of 2011 to five as of May 2013. The
three most recent prohibitions are Deutsche Börse/NYSE Euronext,
UPS/TNT Express and Ryanair/Aer Lingus III. The close proximity of
these prohibition decisions has led some commentators to suggest
that Commissioner Almunia is spearheading a more interventionist
approach at DG Comp than his predecessor, Neelie Kroes, who
blocked just two mergers during the course of her five-year mandate.
In addition, a number of recent cases (both prohibitions and
conditional clearances) suggest that the Commission is taking an
increasingly tough stance on remedies. In particular, the Commission
has placed significant emphasis in its recent decisions on the identity
and long-term viability of the ‘remedy-taker’ or purchaser. In each of
the three most recent prohibitions the Commission rejected proposed
divestment commitments on the basis that they were insufficient in
the Commission’s view to create a significant competitor. In Ryanair/
Aer Lingus III the Commission rejected Ryanair’s contention that,
under Flybe’s control, the divested business could have become
and remained a sufficient competitive force to constrain the merged
entity. In UPS/TNT Express, the Commission expressed doubts that a
suitable purchaser could be found. In Deutsche Börse/NYSE Euronext
the Commission considered that the proposed divestment assets
would not be independently viable on a long-term basis.
There are also signs of a trend towards the need for Commissionapproved, upfront buyers. Ryanair proposed two upfront buyers in a
bid to win approval of its acquisition of AerLingus (both were ultimately
rejected); the Commission also rejected the remedies in UPS/TNT,
inter alia, on the basis that it considered that an upfront buyer would
have been required; and in both Hutchison 3G/Orange and Syniverse/
MACH the Commission required upfront commitments in order to clear
the prior transactions. Prior to 2012, the Commission had required
an upfront buyer in only a handful of cases under the current merger
regulation.
It still remains to be seen whether 2012–2013 signals a longterm shift to more far-reaching remedies and a greater use of upfront
solutions.

and US agencies have closely cooperated include Oracle/Peoplesoft
(2003/2004), Sony/BMG (2004), Johnson & Johnson/Guidant
(2005), Panasonic/Sanyo (2009), Cisco/Tandberg (2010) and Intel/
McAfee (2011).
Cooperation with Brazil, Canada, China, India, Japan, South
Korea and Switzerland

There are several other cooperation agreements that are also worth
mentioning. The EC–Canada cooperation agreement was signed in
June 1999 and contains similar provisions to the US agreement. An
agreement with Japan on cooperation and anti-competitive activities
entered into force in August 2003, with the aim of facilitating bilateral cooperation in major merger and acquisition cases. Close cooperation with the Japanese Fair Trade Commission proved successful
in the Sanyo/Panasonic case (2009), which was granted a Phase I
clearance subject to conditions. The EU and China reached an agreement on the terms of reference of a bilateral competition policy dialogue in May 2004. In September 2012 a further Memorandum of
Understanding on Cooperation was put in place between the EU
and China, with the express purpose of increasing cooperation and
the exchange of information between each jurisdiction’s competition
agencies. Thus, while the May 2004 agreement remains in force and
unchanged, it can be expected that there may be a new impetus to
the EU’s cooperation with China. The EU has also entered into a
bilateral competition cooperation agreement with South Korea, and
into a memorandum of understanding with the Brazilian Ministry
of Justice and the heads of the Brazilian Competition Authorities
to ensure closer cooperation. In March 2011, the EU and Russia
signed a memorandum of understanding for cooperation in the area
of competition policy, legislation and enforcement. The EU has been
www.gettingthedealthrough.com

There are also signs that efficiencies are being pleaded more
frequently and in greater detail in merger cases. A meaningful
assessment of efficiencies formed part of the Commission’s
decisions in both UPS/TNT and Deutsche Börse/NYSE and parties are
increasingly devoting more time and resources to advancing efficiency
arguments. It remains the case, however, that no transaction has yet
been cleared on the basis of efficiencies.
Other notable developments in the past year include the launch,
in March 2013, of a public consultation by DG Comp in respect of its
‘Merger Simplification Project’. This project aims to effect a limited
extension to the scope of the simplified procedure for notification. The
project also has the ancillary aim of updating and streamlining the
forms that merging parties must file with the Commission in order to
notify a merger, with the goal of reducing the administrative burden on
notifying parties.
The level of notifications remains below pre-economic crisis
levels. 2012 saw a slight decrease in the number of mergers notified
to the Commission. 283 cases were notified compared with 309 in
2011 (and 274 in 2010). As in 2011, it remains the case that more
Phase II investigations were initiated in 2012 by the Commission
compared to Phase I conditional clearances granted. In 2012,
nine Phase I cases were cleared subject to remedies (up from the
five Phase I conditional clearances in 2011, but still less than the
number in both 2010 (14) and 2009 (13)). The number of Phase II
investigations opened by the Commission continues to increase: the
Commission opened 10 Phase II investigations in 2012 compared
with eight in 2011, four in 2010 and five in 2009. Only one Phase
II investigation in 2012 resulted in an unconditional clearance
(compared with four in 2011, one in 2010 and none in 2009). Six
cases were cleared subject to remedies.
Looking ahead, developments are expected in relation to noncontrolling minority shareholdings. At present, minority stakes that
fall short of conferring ‘decisive influence’ are not notifiable under
the EUMR but may be notifiable in some member states. DG Comp
is currently considering whether there is a gap in the EUMR in this
respect and has launched a public consultation in June 2013.
This kind of extension of the Commission’s remit could entail an
amendment to the EUMR which would require agreement of the
Council, representing the interests of the member states.

working in close technical cooperation with the Competition Commission of India. The European Commission has also recently concluded negotiations on cooperation in competition matters with the
Swiss Confederation. As of May 2013 this had been signed but not
yet ratified.
In addition, the Commission actively participates in the International Competition Network’s working group on multi-jurisdictional
merger control, which was established in 2001 with the aim of promoting best practices and international cooperation.
Judicial review
32 What are the opportunities for appeal or judicial review?

The EUMR provides for appeal to the General Court against Commission decisions on both procedural and substantive grounds. A
further appeal can be made to the Court of Justice of the European
Union (ECJ). An appeal can be made either by way of an expedited
procedure (only suitable for cases where the appeal is based on limited grounds), or following the normal appeal procedure.
Both merging parties and third parties who show standing can
lodge an appeal before the General Court to challenge Commission
decisions. Member states can also appeal merger decisions.
The appeal process for substantive appeals is rigorous, with the
General Court engaging in a detailed forensic analysis of the Commission’s decision. The judgments have led to a clarification of the
standard of review and the type of evidence that the Commission can
rely upon. For example, in February 2005, in Commission v Tetra
Laval BV, the ECJ confirmed that, even though the Commission has
a margin of discretion with regard to economic matters, the General Court must establish whether the evidence relied upon by the
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Commission is factually accurate, reliable and consistent, whether
that evidence contains all the information necessary to assess a complex situation and whether it is sufficiently capable of substantiating
the Commission’s conclusions. If the EU courts annul a merger decision, the parties need to re-notify their deal, as was the case in Sony/
BMG, approved by the Commission in October 2007 after reassessment subsequent to the court’s decision.
In addition to judicial review remedies, actions have been
brought against the Commission for non-contractual liability arising from its decisions in the merger control area (article 340 TFEU).
See also question 29 above.
33 What is the usual time frame for appeal or judicial review?

The average time for the adjudication of a merger decision case
before the General Court is about 30 months, although in some cases
the process can take a number of years. When used, the expedited
procedure has shortened the waiting period to between seven and 18
months from the date of the Commission’s decision. Consequently,
for cases that are not expedited (and even some that are), the delay
involved will usually represent a major factor against bringing an
appeal.
Appeals to the ECJ of the General Court’s findings generally take
in excess of two years to be concluded.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

As many cases, including GE/Honeywell (2001), Johnson & Johnson/Guidant (2005) and, more recently, Oracle/Sun Microsystems
(2010) and Intel/McAfee (2011) have made clear, the Commission
will pursue foreign-to-foreign mergers as vigorously as EU-to-EU
mergers, so long as the proposed transaction has a ‘Union dimen-

Freshfields Bruckhaus Deringer
sion’, qualifies as a ‘concentration’ (as described in questions 2, 3,
5 and 7) and has an impact on competitors, customers or suppliers
in the EEA.
35 What are the current enforcement concerns of the authorities?

The Commission has in recent years endeavoured to make its merger
control analysis more soundly based on economic theory. This has
been made possible by the introduction of a chief economist, who,
together with his team, advises on relevant merger cases. In complex
cases, the Commission today carries out a detailed economic analysis
of the relevant transaction. In such cases, the notifying parties as
well as other market participants face very detailed and voluminous
requests for information (eg, for pricing data). Furthermore, while
the form CO (see question 16) requires the notifying parties to provide copies of competitive analyses made for board members, the
Commission nowadays often goes beyond the scope of that provision
and requires the notifying parties to disclose any reports or studies
prepared in-house or by external consultants for the purpose of the
transaction. The Commission’s Best Practices for the Submission of
Economic Evidence (2010) provide some useful guidance on criteria
that parties should observe in relation to economic evidence, as well
as indications of the Commission’s practice when interacting with
parties who submit economic evidence.
36 Are there current proposals to change the legislation?

The Commission has launched two consultations which may lead to
legislative changes. The Commission is considering a possible extension of the EUMR to cover non-controlling minority interests. It is
also considering reforming the referral system between NCAs and
the Commission. Finally, the Commission is considering amending
the legislation to extend the scope of the simplified procedure and
amend information requirements in Form CO notifications.

Our international antitrust, competition and trade practice
With more than 50 partners and 260 specialists based in Asia, Europe and the US we
are able to support clients wherever and whenever they need us. We act regularly as
lead global counsel in large scale multijurisdictional transactions. In those jurisdictions
where we do not have offices, we have established strong relationships with recognised
local law firms to provide clients with a seamless worldwide service.

freshfields.com

136

Getting the Deal Through – Merger Control 2014

Freshfields Bruckhaus Deringer

www.gettingthedealthrough.com

EUROPEAN UNION

137

FAROE ISLANDS

Kromann Reumert

Faroe Islands
Morten Kofmann, Jens Munk Plum and Erik Bertelsen
Kromann Reumert

Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The main legislation on Faroese merger control is contained in the
Faroese Competition Act (No. 35 of 3 May 2007, as amended on 27
April 2012). The Faroese Competition Act has been modelled on the
Danish Competition Act, with the intention to also ensure conformity with competition law in the EU and EEA. The Faroese Competition Act can be accessed on the Faroese Competition Authority’s
website: www.kapping.fo.
The Faroese Competition Council is the principal enforcer of
competition law on the Faroe Islands. It consists of a chairman and
four members appointed by the minister of trade and industry. The
Council must have comprehensive insight into public as well as private enterprise activity, including expertise in legal, economic, financial and consumer-related matters. The chairman and two members
of the Council must be independent of commercial and consumer
interests. In practice, however, the Competition Authority, which is
the secretariat of the Competition Council, is in charge of the dayto-day administration of the Competition Act and prepares the decisions of the Council.
The decisions of the competition authorities are subject to appeal
before the Competition Appeals Council, which is made up of four
members appointed by the minister of trade and industry. The chairman and the vice-chairman of the Appeals Council must be qualified
lawyers.
2

What kinds of mergers are caught?

The provisions on merger control apply to ‘concentrations’ where
either:
• two or more previously independent undertakings merge (amalgamate); or
• one or more persons already controlling at least one undertaking, or one or more undertakings, acquire, whether by purchase
of securities or assets, or by contract or any other means, direct
or indirect control of the whole or parts of one or more other
undertakings.
3

What types of joint ventures are caught?

The creation of a joint venture (ie, a joint venture performing all the
functions of an autonomous economic entity on a lasting basis) also
constitutes a merger.
4

5

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Control is constituted by rights, contracts or any other means that,
either separately or jointly, confer the possibility of exercising decisive influence over the operations of an undertaking.
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What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The merger control provisions apply to concentrations where the
participating undertakings have a total turnover of 75 million Danish
kroner in the Faroe Islands and at least two participating undertakings have a turnover of at least 15 million Danish kroner in the Faroe
Islands, or at least one of the participating undertakings has a turnover of 75 million Danish kroner in the Faroe Islands and at least one
other of the participating undertakings has a turnover of 75 million
Danish kroner worldwide. The Competition Authority does not have
the power to investigate transactions falling below the thresholds.
The minister of trade and industry has issued Executive Order
No. 9 of 11 March 2008 laying down detailed rules on the notion of
a concentration and the calculation of turnover.
Official guidelines have been published in Faroese. However, the
Faroese Competition Authority is planning to create a non-authentic
English version of the guidelines which is expected to be available
at www.kapping.fo.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing a merger notification is mandatory if the turnover thresholds
are met.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers satisfying the turnover threshold are subject to Faroese merger control, even where no actual effects on the
market can be shown. It should be noted that the threshold has been
defined so as to require actual turnover in the Faroe Islands of at least
one of the participating undertakings.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no special merger control rules relating to foreign investment or special sectors.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Concentrations falling within the threshold must be notified to the
Competition Authority no later than one week after:
• the conclusion of the merger agreement;
• the merger is publicly notified; or
• the acquisition of control over the target company.
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Fines may be imposed for implementation before clearance.
Please note that the Faroese and Danish languages are of equal
status in the Faroe Islands. Filing can therefore be made in either
language. It may also be possible on a case-by-case basis to make
arrangements with the Faroese Competition Authority to file in other
languages (such as English).
10 Who is responsible for filing and are filing fees required?

In principle, all of the parties involved in a concentration are responsible for filing. No filing fees apply.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The implementation of the transaction is suspended prior to clearance. The parties can ask for dispensation from this rule. The Competition Authority has the power to make dispensations conditional
upon specific terms.
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alternatively whether the merger can be approved. If the authorities
have not given this notification within the 30-day time limit, the
authorities can no longer annul the merger.
The Competition Council must make its final decision within 90
working days after the above-mentioned notification has been sent
to the participating undertakings. This deadline can be extended by
up to 20 working days when commitments are proposed, and again
by up to 20 working days with the parties’ consent.
18 What are the typical steps and different phases of the investigation?

Pre-notification consultations with the Competition Authority may
and should take place. Very often these consultations can have a
significant impact on the outcome and provide the undertakings
concerned with the opportunity to address possible competition
concerns in the notification - with the effect that the procedure is
accelerated. To initiate this informal procedure, a briefing paper is
often delivered to the Competition Authority.
Substantive assessment

12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Fines may be imposed for implementation before clearance. Where
the Competition Council finds that the merger will significantly
impede effective competition, the Competition Council has the
power to annul the merger, and issue an order demanding the undertakings already merged to separate their businesses. Furthermore,
the Competition Council is entitled to make approval of the merger
subject to conditions.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

To date, no sanctions have been applied in foreign-to-foreign mergers.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

So far, there has not been an opportunity to test under which circumstances a dispensation (see question 11) may be obtained.
15 Are there any special merger control rules applicable to public
takeover bids?

The Competition Act does not prevent the implementation of a public bid which has been notified to the Competition Authority.
16 What is the level of detail required in the preparation of a filing?

The level of detail depends on the filing form. For a merger that can
be filed by short notice, the level of detail is less than when the merger
must be filed by ordinary notice. The provisions on whether a merger
can be filed by short or by ordinary notice are in Executive Order
No. 2 of 17 May 2012, section 3.
With the permission of the Faroese Competition Authority, the
participating undertakings can omit information from a notice. The
competition authorities will then assess the short-form notification,
and may require a full notification if the merger has an impact on
the Faroese market.
17 What is the timetable for clearance and can it be speeded up?

Within 30 working days of the Faroese authorities’ receipt of a
complete filing submission, the Competition Council will notify the
participating undertakings if further investigations are required, or
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19 What is the substantive test for clearance?

Section 15 of the Faroese Competition Act applies the SIEC test (substantial impediment of effective competition).
20 Is there a special substantive test for joint ventures?

There is no special substantive test for full-function joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

A concentration that will not significantly impede effective competition, in particular as a result of the creation or strengthening of
a dominant position, will be declared compatible with the Faroese
Competition Act. The creation or strengthening of a dominant position alone is therefore not a sufficient reason to prohibit a concentration, nor is it a requirement to prohibit a concentration. In its
substantive assessment, the Competition Authority also considers the
likely impact of the concentration on third parties and the affected
markets in general. In that respect, documented efficiency gains that
will be passed on to the consumers can speak in favour of approving
the concentration.
In connection with the Competition Authority’s assessment of
the market, it should be considered whether the market is open for
potential international competition.
Due to the application of the SIEC test and the intention to
ensure conformity with competition law in the EU and EEA, the
Faroese Competition Council relies heavily on the case law of the
European Courts and the administrative practice of the European
Commission.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Competition Council is expected to apply the above substantive
test without taking into account non-competition issues.
23 To what extent does the authority take into account economic
efficiencies in the review process?

There is no express efficiency defence. However, section 15 of the
Competition Act provides that the SIEC test is applicable. Furthermore, the Faroese Competition Authority has stated that documented efficiency gains that are passed on to consumers can have
an exempting effect on a concentration that otherwise would have
been prohibited.
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Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The transaction may be approved unconditionally, approved conditionally, or prohibited.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

If the competition authorities assess that the concentration cannot be
approved without conditions, the Competition Council may attach
conditions to their approval of the concentration.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The Faroese Competition Authority has stated that an approval of a
concentration can be made subject to certain conditions, including:
• divestments of companies or parts of companies;
• dissolving of cooperation with other companies on the market;
and
• admission of third-party access to, for example, distribution systems, production systems or other systems of strategic importance for the participating undertakings.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Due to the limited period of existence of the provisions on merger
control in the Faroese Competition Act, no practice is available on
this issue.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The merger control provisions in the Faroese Competition Act do not
contain any regulation on ancillary restraints. However, the Faroese Competition Authority has confirmed that reasonable necessary
ancillary restraints that do not have a harmful effect on competition
can be accepted. The Faroese Competition Authority uses the rules
laid down in Council Regulation No. 139/2004 and the Commission
Notice No. 2008/C 95/01 as guidelines.
The Faroese Competition Authority has considered several
cases where competition clauses have been modified. In one particular case, the Competition Council has confirmed that competition
clauses should be limited to no more than two years where goodwill

Update and trends
Since case law on Faroese merger control is sparse, it is not
possible to outline any particular trends.
The latest amendment to the Competition Act was made in the
spring of 2012, when thresholds were increased.

is the subject of the transfer, and no more than three years if both
know-how and goodwill are included.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The Faroese authorities have not promulgated any procedures on this
issue. However, it is likely that customers and competitors will be
heard in connection with the Competition Authority’s review.
So far, the Competition Authority has only involved customers
in the review process.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The Faroese Competition Authority and the Council publish all decisions with the exception of sensitive information, business secrets
and the like, which are redacted. The authorities can also allow the
merging parties to exclude other information.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Faroese Competition Authority maintains close cooperation
with the competition authorities in the other Nordic countries, and
according to the Faroese Competition Act, the Authority can also
cooperate with other jurisdictions, such as in relation to the exchange
of information. Knowledge sharing is common practice.
Judicial review
32 What are the opportunities for appeal or judicial review?

Generally, the Competition Council’s decisions may be appealed to
the Competition Appeals Council and its decisions may in turn be
appealed to the ordinary courts.
There are currently no cases where this has occurred.
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33 What is the usual time frame for appeal or judicial review?

35 What are the current enforcement concerns of the authorities?

To date, no merger decisions have been subject to judicial review.

No information is available on this issue yet.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

36 Are there current proposals to change the legislation?

The Faroese Competition Act was amended as recently as 27 April
2012. There are no current proposals for any further changes.

No practice is available on this issue yet.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation is the Competition Act (No. 948/2011) (the
Competition Act), which entered into force on 1 November 2011
repealing the Act on Restrictions on Competition (No. 480/92)).
Provisions on merger control were first included in the now repealed
Act on Restrictions on Competition on 1 October 1998. The Competition Act introduced a few substantive amendments to the merger
control provisions, which mainly further harmonise the Competition
Act with EU rules.
The Finnish Competition and Consumer Authority (FCCA)
investigates a concentration in the first stage and either clears it, with
or without conditions, or requests the Market Court to prohibit it.
The Market Court is empowered to block concentrations.
2

What kinds of mergers are caught?

The Competition Act applies to concentrations defined as:
• the acquisition of control of an undertaking;
• the acquisition of the whole or part of the business of an
undertaking;
• a merger; and
• the creation of a joint venture performing all the functions of an
autonomous economic entity on a lasting basis.
3

What types of joint ventures are caught?

The establishment of a joint venture that performs all the functions
of an autonomous economic entity on a lasting basis, that is, a fullfunction joint venture, will be caught by the Competition Act. A
full-function joint venture must (i) have sufficient resources; (ii) be
independent of its parent companies; (iii) have its own staff, including operative management; and (iv) operate on a permanent basis.
The competition authorities interpret the concept of full-function
joint venture in accordance with the guidelines set out by the European Commission.
4

5

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

There is no definition of control in the Competition Act. In practice, the competition authorities interpret the concept of control in
accordance with the European Commission’s practice. Consequently,
acquisitions of minority shareholdings and other interests less than
control may establish joint or sole control, and therefore be caught
by the merger control rules.
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What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A concentration must be notified to the FCCA if the combined aggregate worldwide turnover of the parties exceeds €350 million and the
aggregate turnover in Finland (including, for example, imports into
Finland) of each of at least two of the parties exceeds €20 million.
In the calculation of the relevant turnovers, the turnover of the
whole buyer group will be taken into account, whereas of the seller’s
turnover only the amount relating to the target of the acquisition is
relevant. The rules concerning the parties whose turnover will be
taken into account as well as the manner of calculating the turnover
correspond for the most part with the provisions of the EU Merger
Regulation.
If the target company is acquired in stages, all the acquisitions
from the same seller over a period of two years are taken into account
in the turnover calculation.
In cases of uncertainty as to whether the turnover thresholds are
exceeded or not, the matter can be discussed with the FCCA.
The FCCA cannot under any circumstances investigate transactions that fall below the turnover thresholds.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The filing is mandatory if the turnover thresholds are met, with
no exceptions. However, concentrations meeting the thresholds set
down in the EU Merger Regulation fall under the exclusive jurisdiction of the European Commission.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign transactions will be caught if the turnover thresholds are met. The Competition Act does not contain any provisions
on a particular local effects test. In practice, the FCCA applies a
similar substantive test to foreign-to-foreign transactions as it applies
to other transactions (see question 19).
As to joint ventures, it should be noted that joint ventures may
have to be notified in Finland even if the joint venture does not have
any operations in or sales into Finland. It is sufficient that the turnovers of the parent companies of the joint venture (which are the
undertakings concerned) exceed the turnover thresholds.
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8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There is a special provision concerning transactions in the electricity
sector. A concentration that would lead to a 25 per cent share of
electricity distribution in Finland in a network with a capacity of
400V can be blocked. The purpose of this provision is to control any
negative effects of vertical integration between electricity producers
and distributors.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

FINLAND
concentration, attach conditions on its clearance. The request of the
FCCA must be notified to the parties within one year from the closing of the transaction.
There are no decisions so far where sanctions would have been
imposed for closing before clearance.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The same rules apply to foreign-to-foregin mergers. However, there
are no decisions so far where sanctions have been imposed for closing
before clearance in foreign-to-foreign mergers.

There is no specific deadline for filing a notification. Notification
must be submitted to the FCCA following the conclusion of the
acquisition agreement, the acquisition of control, or the announcement of the public bid but prior to the implementation of the concentration. A concentration may also be notified to the FCCA as soon
as the parties demonstrate with sufficient certainty their intention
to conclude a concentration, for example, by a letter of intent or
a memorandum of understanding signed by all parties to the concentration or by a public announcement of the intention to make
a public bid. Since there is no specific deadline for filing, sanctions
are only relevant when the concentration is implemented before the
FCCA has cleared it.

14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

10 Who is responsible for filing and are filing fees required?

16 What is the level of detail required in the preparation of a filing?

The acquirer of control, or those acquiring joint control, the acquirer
of business, the parties to the merger or the founders of a full-function joint venture are responsible for filing. There are no filing fees.

The notification form is broadly similar to form CO of the EU
Merger Regulation. Various types of information must be given –
depending on the details of each case – inter alia, on the parties,
the transaction structure, relevant markets, competitors, customers, suppliers, market conditions, entry barriers, trade associations
and ancillary restraints. The notification form must be completed in
Finnish or Swedish; appendices to the notification are generally also
accepted in English.
In certain circumstances, the notification may be filed with the
FCCA using the ‘short-form’ notification. The short-form notification is mainly used in notifying joint ventures that do not have connections to the Finnish markets. Such a situation may be deemed to
exist where the joint venture – or the jointly controlled undertaking,
as the case may be – has no business activities in Finland and generates no turnover from Finland.
The FCCA may, in individual cases, grant waivers in respect of
the information to be given if certain information is deemed unnecessary for the investigation or if the transaction affects competition
only to an insignificant extent.

11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Under the main rule, no steps may be taken to implement the transaction prior to clearance of the concentration. However, when the Market Court is investigating a transaction on the basis of the FCCA’s
request to block it, the prohibition on the implementation ceases in
one month from such request, unless the Market Court orders the
suspension to continue.
The FCCA and the Market Court may, upon request, permit
certain implementing measures to be taken during the investigation
period. Further, a party that has launched a public bid can purchase
the shares offered prior to clearance, even though it may not use its
voting rights to determine the competitive behaviour of the target
company. The same rule applies in certain cases where shares are
redeemed.

Implementation of a merger before clearance is, under the main rule,
prohibited also in foreign-to-foreign mergers. However, under the
Competition Act, the FCCA has the possibility to decide to grant
permission to implement a merger before clearance.
15 Are there any special merger control rules applicable to public
takeover bids?

No (except for what is described under question 11).

17 What is the timetable for clearance and can it be speeded up?
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

If the transaction is closed before clearance, a fine of up to 10 per cent
of the total turnover of the relevant undertaking(s) may be imposed.
The fine is imposed by the Market Court on the basis of the FCCA’s
request. When the amount of the fine is set, attention is paid to the
nature, extent, degree of gravity and duration of the infringement.
The fine will be imposed, unless the infringement is considered minor
or the imposition of the fine is otherwise unnecessary in view of
safeguarding competition.
Furthermore, the Market Court may – at the request of the
FCCA – prohibit the concentration or order the concentration to be
dissolved or annulled, for example, by requiring the undertakings
concerned or assets brought together to be separated or by requiring
the cessation of the joint control to restore the conditions of effective competition. The Market Court may, instead of prohibiting the
www.gettingthedealthrough.com

In the first phase, the concentration will be examined by the FCCA.
The FCCA has a period of one month during which it has to clear the
concentration as such or with conditions, conclude that the transaction will not be caught by the Competition Act or decide to initiate
a second-phase investigation.
If the FCCA decides to initiate a second-phase investigation it
must, within three months (or within five months with the permission of the Market Court) of such decision, either clear the concentration as such or with conditions, or request the Market Court to
block it. Having received the FCCA’s request to block a concentration, the Market Court has to either clear the concentration as is or
with conditions or prohibit the concentration within three months.
With the Market Court procedure included, the maximum
aggregate investigation period of a concentration may amount to up
to nine months. However, this is expected only in very exceptional
cases; under the main rule, most concentrations are cleared in the
first phase.

143

FINLAND
It should be noted that the time limits set for the FCCA’s decisionmaking will not start running until a complete notification has been
filed. In addition, the FCCA has the power to ‘stop the clock’ if the
parties fail to respond to the FCCA’s request for additional information within the set time limit or provide essentially insufficient or
incorrect information. In such cases, the FCCA may extend the time
limits for decision-making by the corresponding number of days during which the requested information was outstanding.
The merger review procedure in the FCCA may be speeded up
by pre-notification discussions, to which the parties are generally
encouraged by the FCCA. Also, it might be worth noticing that
pre-notification discussions will in most cases de facto speed up the
merger review but they do not affect or change the time limits prescribed for the review.
18 What are the typical steps and different phases of the investigation?

Under the main rule, the FCCA will, after it has received a notification, send a market inquiry to the competitors, customers and suppliers of the parties to the concentration. The aim of the procedure is to
establish the structure of the market and the competition conditions
therein, and to afford the relevant market players the possibility to
be heard on the planned concentration.
Should the FCCA decide to initiate a second-phase investigation,
more detailed questions may be sent to competitors, customers and
suppliers. The statements as well as other issues pertinent to the case
will be discussed with the parties (see question 16).
Substantive assessment
19 What is the substantive test for clearance?

A concentration may be prohibited if it significantly impedes effective
competition in the Finnish market or a substantial part thereof, in
particular as a result of the creation or strengthening of a dominant
position (SIEC test). The SIEC test, also applied by the European
Commission, was introduced in the 2011 reform of the Competition
Act and replaced the dominance test applied previously. However,
finding of a dominant position remains as a typical example of a
situation amounting to a significant impediment of effective competition. Under the Competition Act, an undertaking is considered
dominant if it can significantly influence the price level, terms of
delivery or other conditions of competition at a given level of production or distribution. In addition to dominance cases, the SIEC
test is primarily intended to enable intervention in certain arrangements between competitors on markets that can be considered as
oligopolistic, where, however, the market leader is not involved and
no dominant position is created.
Certain specific rules apply to concentrations in the electricity
markets (see question 8).
20 Is there a special substantive test for joint ventures?

No. The competition authorities will apply the SIEC test as with
respect to other concentrations.
21 What are the ‘theories of harm’ that the authorities will investigate?

The ‘theories of harm’ based on which the FCCA assesses the notified
transactions and the increase in market power include the horizontal
effects as well as the vertical and conglomerate effects of the transaction. When assessing whether the concentration may significantly
impede effective competition based on these effects, the FCCA takes
into account, for example, the market shares of the parties, the economic and financial strength of the concentration, the amount and
nature of residual competition, the bargaining power of customers
and suppliers, potential competition, barriers to entry and saturation
of the markets.
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22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The only transactions in which non-competition issues are relevant
are those concerning electricity distribution (see question 8).
23 To what extent does the authority take into account economic
efficiencies in the review process?

In the review process, the authorities will take into consideration the
increase in production efficiency and dynamic efficiency resulting
from the concentration which appear in the Finnish market, provided
that the efficiency gains are passed on to customers and may only be
achieved through the concentration. The weight given to economic
efficiency considerations depends, inter alia, on the significance of
the efficiencies and the likelihood of their achievement. In general,
the principles established in the European Commission’s Horizontal
Merger Guidelines are also applicable in Finland.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The FCCA investigates a concentration and either clears it, with or
without conditions, or requests the Market Court to prohibit it. If
the impediment of competition may be avoided by attaching conditions to the implementation of the concentration, the FCCA shall
primarily order such conditions to be followed. However, the FCCA
can only impose conditions that the parties have approved. Thus, if
the FCCA and the parties cannot agree on suitable conditions, the
FCCA has to make a proposal to the Market Court to prohibit the
concentration.
If the impediment of competition cannot be avoided by attaching conditions or the FCCA and the parties cannot agree on suitable
conditions, the FCCA requests the Market Court to prohibit the concentration. If the Market Court finds that the concentration would
significantly impede effective competition in the Finnish market or
a substantial part thereof, in particular as a result of the creation or
strengthening of a dominant position, the Market Court may prohibit the concentration or order a concentration to be dissolved, for
example, by requiring the undertakings concerned or assets brought
together to be separated or by requiring the cessation of joint control, to restore the conditions of effective competition. Further, the
Market Court may, instead of prohibiting the concentration, attach
conditions for its clearance.
It should also be noted that if the parties implement a transaction before clearance or without regard to a prohibition of the concentration or conditions imposed by the competition authorities, an
administrative fine of up to 10 per cent of the total turnover of the
relevant undertaking(s) may be imposed.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Both the FCCA and the Market Court may clear a concentration
on the condition that certain undertakings are given by the parties
to the concentration. In fact, under the Competition Act, the FCCA
should always endeavour to impose conditions rather than request
that the Market Court prohibits a concentration. Typically, competition concerns identified by the FCCA may be resolved by imposing
conditions on the clearance. Thus far, the FCCA has proposed that a
concentration be prohibited only three times, although several cases
have entered the second-phase investigation and have been resolved
by commitments given by the parties. The Market Court, and its predecessor, has approved, subject to conditions, all the concentrations
that the FCCA has proposed to be prohibited. However, one of the
concentrations was abandoned due to the strict conditions imposed
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and one restructured and re-notified to the FCCA. Where conditions
are imposed, the authorities usually prefer structural remedies, such
as divestments, but behavioural undertakings can also be used.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The FCCA may impose conditions on the implementation of a
concentration if the harmful effects on competition (the significant impediment of effective competition in the Finnish market or
a substantial part thereof, in particular as a result of the creation
or strengthening of a dominant position) can thus be avoided. The
FCCA may not require a remedy that does not strictly address and
have an effect on the harmful effects which the Competition Act aims
to avoid. The remedies may be structural or behavioural. The possibility of imposing conditions should be explored prior to prohibiting the concentration. The conditions imposed should not be more
severe than necessary for the removal of the anti-competitive effects
of the concentration. The FCCA can only impose conditions that the
parties have approved.
The FCCA may decide that a condition (eg, divestment requirement) imposed on an involved party is to be fulfilled within a certain
time period. The FCCA supervises the implementation of the conditions in accordance with its decision to approve the concentration
and may, for instance, nominate a trustee to monitor the implementation of the conditions and to report to the FCCA thereof.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Up to this point, there have been no foreign-to-foreign merger cases
in which the FCCA would have required remedies.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

It is possible to request in the notification form the clearance by the
FCCA of restrictions ancillary to the notified concentration. Typically
accepted ancillary restrictions are limited non-compete obligations
on the seller, supply or purchase agreements and licence agreements.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Under the main rule, competitors, customers and suppliers of the parties to the concentration will be heard in the investigation. However,
the Supreme Administrative Court has held that competitors are normally not allowed to appeal against a decision to clear a concentration, as the right to complain requires that the decision may have had
a direct effect on the complainant’s rights, obligations or interests.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The FCCA lists the received notifications on its website (the names of
the parties and the notification date). Otherwise, the FCCA is reluctant to comment publicly on pending merger control procedures.
Confidential information is protected by clearly indicating the business secrets in all documents submitted to the FCCA.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Yes, the FCCA cooperates on a regular basis with other antitrust
authorities in other jurisdictions. The FCCA is part of the European

www.gettingthedealthrough.com

FINLAND
Competition Network (ECN), which is a cooperation forum of the
European Commission and the national competition authorities of
the member states. The operation of the ECN is based on Council
Regulation No. 1/2003 and facilitates the exchange of information
and case allocation between the participating authorities. The work
of the ECN does not, however, directly relate to merger control.
The FCCA is also a member of the European Competition Authorities (ECA). One of the main focuses of the ECA is the cooperation
of national authorities in relation to multinational merger control
processes. As regards the allocation of and information exchange
between the national authorities and the European Commission in
merger cases, please refer to the EU Merger Regulation. In addition
to the European cooperation networks, the FCCA cooperates closely
with competition authorities in other Nordic countries. The Nordic
competition authorities meet annually and form special working
groups in order to facilitate the cooperation. All in all, the FCCA
handles approximately 450 competition matters annually relating
to international cooperation and participates in approximately 50
different international working groups relating to competition policy.
Judicial review
32 What are the opportunities for appeal or judicial review?

The FCCA’s decision on whether it will initiate a second-phase investigation may not be appealed. Further, in the 2011 reform of the
Competition Act the right of the notifying party to appeal a decision
whereby the FCCA has conditionally approved a transaction was
removed.
As a general rule, other decisions of the FCCA made under the
merger control rules may be appealed to the Market Court by such
parties whose rights, obligations or interests the FCCA’s decision
has directly affected. Decisions of the Market Court may be further
appealed to the Supreme Administrative Court.
Both the Market Court and the Supreme Administrative Court
have confirmed that the FCCA’s clearance decision does not normally have a direct effect on the rights, obligations or interests of the
competitors of the undertakings concerned, and thereby the competitors do not generally have the right to appeal such decisions to the
Market Court.
33 What is the usual time frame for appeal or judicial review?

When decisions of the FCCA are appealed to the Market Court, the
Market Court does not have a time limit on its decision-making.
However, when the FCCA proposes to the Market Court that a concentration be prohibited, the Competition Act sets a three-month
time limit on the Market Court to rule on the case. During the first
half of 2013, the FCCA has ruled on one merger control case regarding the FCCA’s proposal to prohibit the creation of a joint venture by
Uponor Oyj and KWH-Yhtymä Oy (see ‘Update and trends’). The
decision was delivered in three months due to the time limit set in the
Competition Act for such decisions. The Market Court did not rule
on any merger control cases in 2012.
In other types of cases, the handling times in the Market Court
vary greatly depending on the nature of the case. To give some examples, in 2009 the Market Court delivered a decision concerning an
appeal against the conditions imposed by the FCCA on the clearance
of an acquisition (acquisition of C More Group AB by TV4 AB,
MAO:525/09), which was delivered in approximately 10 months.
A similar decision on appeal against conditions imposed on the
clearance of an acquisition delivered in 2008 (acquisition of E.ON
Finland Oyj by Fortum Power and Heat Oy (MAO:123/08)) took
approximately 20 months. Interim decisions, such as interim injunctions concerning remedies, are typically made within one to three
months. For example, in 2009, a decision concerning an application
for an interim injunction to avoid implementing conditions imposed

145

FINLAND

Roschier, Attorneys Ltd

Update and trends
During the first half of 2013, the FCCA made a proposal to the
Market Court to prohibit the creation of a joint venture by Uponor
Oyj and KWH-Yhtymä Oy. This was only the third proposal to block
a concentration in Finland. The FCCA found that the concentration
would bring together the two largest suppliers of plastic pipe systems
in Finland. The FCCA was concerned that the proposed joint venture
would lead to a significant reduction in competition and likely lead to
an increase in prices and costs in the market for plastic pipes used in
infrastructure solutions.
During the Phase II investigation, the parties proposed
commitments to resolve the FCCA’s concerns. However, the FCCA did
not find the proposed commitments sufficient to effectively eliminate
the adverse effects on competition caused by the concentration. As
the FCCA only has the power to impose commitments approved by the
parties, the FCCA stated that it had no other choice but to propose
that the concentration be blocked.
The Market Court rejected the FCCA’s proposal and approved the
concentration subject to conditions. However, the conditions imposed
were stricter than those proposed by the parties to the FCCA. The
Market Court found that without conditions, the concentration would
have restricted competition on several separate markets for plastic
infrastructure pipes. However, the adverse effects of the concentration
could be eliminated by the divestment of seven production lines, which
the parties committed to sell to competing manufacturers of pipe
systems. Further, the parties must allow contract manufacturing of
certain types of pipes. Interestingly, a minority of the Market Court’s
panel would have imposed conditions only in respect of pipes for

on the clearance of an acquisition while the appeal against the conditions was pending (acquisition of C More Group AB by TV4 AB,
MAO:580/08/KR) was delivered in approximately two months.
The Market Court’s decisions (eg, decisions to prohibit a transaction) are appealed to the Supreme Administrative Court. In all
competition law cases decided by the Supreme Administrative Court
in 2011, the average decision-making time was 30.5 months. The
Supreme Administrative Court has not published more recent statistics. The handling times vary significantly depending on the nature
of the case. The Supreme Administrative Court did not rule on any
merger control cases between 2011 and the first half of 2013. In
2010, the Supreme Administrative Court ruled on only one merger
control case, where it dismissed the FCCA’s appeal against the Market Court’s decision which removed the conditions imposed on the
acquisition of E.ON Finland Oyj by Fortum Power and Heat Oy.
The decision was issued by the Supreme Administrative Court in
approximately 28 months. In 2009, the Supreme Administrative
Court delivered one merger control decision concerning an interim
injunction, where the decision was issued in approximately three
months due to its urgent nature.

field drainage and otherwise approved the concentration without
conditions.
During the first half of 2013, the FCCA approved the acquisition
of PPO-Yhtiöt Oy by Elisa Oyj subject to conditions after a Phase II
investigation. The parties to the concentration operate on the Finnish
market for telephone and telecommunications services. PPO-Yhtiöt,
its subsidiary Kymen Puhelin Oy and its affiliate company Telekarelia
Oy are local telephone and telecommunications network and service
operators, while Elisa provides both national and local telephone
and telecommunications services. All parties to the transaction are
determined by the Finnish Communications Regulatory Authority as
companies with significant market power in their traditional territories.
The FCCA’s investigation revealed that the proposed acquisition,
as initially notified, would have raised competition concerns in the
market for fixed-line broadband services for consumers in the cities
of Joensuu, Kontiolahti and Outokumpu, where the parties’ combined
market share could reach over 90 per cent. The FCCA concluded that
the transaction would enable and incentivise the parties’ to increase
consumer prices for fixed-line broadband services in the abovementioned cities.
The FCCA approved the acquisition on the condition that Elisa
Oyj committed to divest the parties’ overlapping DSL network in
Joensuu and Kontiolahti as well as the related consumer agreements
on broadband services. Further, Elisa committed to provide the
buyer an option to acquire the parties’ overlapping DSL network in
Outokumpu and the overlapping local fibre connections in Joensuu
and Kontionlahti to the extent they are in consumer use.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In 2012 the FCCA issued a total of 21 merger control decisions.
All but three of these cases were approved after a first-phase investigation. In two of the three cases the concentration was approved
by the FCCA after a second-phase investigation without conditions
(acquisition of Hankkija-Maatalous Oy by DLA International Holding A/S and acquisition of Lemminkäinen Rakennustuotteet Oy by
Rudus Oy). In one of the cases the FCCA made a proposal to the
Market Court to prohibit the concentration (creation of a joint venture between Uponor Oy and KWH-Yhtymä Oy) (see ‘Update and
trends’) in 2013. In the first half of 2013, the FCCA has approved
11 cases after a first-phase investigation and additionally two cases
were moved to the second phase. One of the second-phase cases was
approved by the FCCA subject to conditions (acquisition of PPOYhtiöt by Elisa Oyj) (see ‘Update and trends’) and the other secondphase investigation (acquisition of Digi TV Plus Oy by DNA Oy) is
still pending at the time of writing.
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35 What are the current enforcement concerns of the authorities?

The FCCA has not officially identified any particular sectors or issues
as its current enforcement concerns. However, on the basis of the
recent decisions by the FCCA and the statements given by officials
of the authority in the national media, it appears that the FCCA
would have a particular interest in the energy, telecommunications
and daily consumer goods sectors as well as oligopolistic industries.

www.gettingthedealthrough.com

FINLAND
In addition, attention has been paid to the structure of and changes
in the retail market, as well as low-productivity services and market
orientation of public sector services.
36 Are there current proposals to change the legislation?

No, there are no current proposals to amend the legislation.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The French merger control rules are set out in the French Commercial Code (the Code).
An independent administrative authority, the Autorité de la Concurrence (the Authority), has exclusive jurisdiction over merger control cases in France and it alone enforces the relevant merger control
provisions of the Code. However, the minister for the economy holds
residual powers in merger control cases in two circumstances: even
if the concentration is cleared by the Authority at the end of the first
phase, the minister can ask that the Authority opens a second phase
in-depth review of the concentration (although the Authority has a
discretion as to whether allowing this request or not), and in addition, whatever the final decision of the Authority at the end of the
second phase, the minister has the ability to substitute his or her own
decision based on public interest grounds (see question 17).
In 2009, the Authority published updated merger guidelines.
Although non-binding, these should generally be followed by the
Authority. In February 2012, the Authority launched a review of
these guidelines by way of a consultation process. These new guidelines were adopted on 10 July 2013.
2

What kinds of mergers are caught?

The French definition of ‘mergers’ is strictly similar to the EU definition set out in the EU Merger Regulation (EUMR). Thus the French
legislation applies to ‘concentrations’, which may occur when:
• two or more formerly independent undertakings merge; or
• one or several persons who already control at least one undertaking, or one or several undertakings, acquire, directly or indirectly,
control of all or part of one or several other undertakings.
3

What types of joint ventures are caught?

Joint ventures are treated in the same manner under French law
as under the EUMR. It follows that the creation of a joint venture
performing, on a lasting basis, all the functions of an autonomous
economic entity, constitutes a concentration (see the notion of ‘fullfunction’ joint venture in the EU chapter).
The Adrexo case (2008) involved an interesting scenario. There,
it was considered that a shift from joint control to sole control over
a joint venture could, even in the absence of any change in its shareholding, result solely from the change of control over another joint
venture, independent from the first one but owned by the same parent companies.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

No. The notion of ‘control’ under French law is similar to that of
the EUMR – control arises from rights, contracts or any other means
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that enable the party to exercise a decisive influence on the activity
of an undertaking, be it on an individual or joint basis, and having
regard to the factual or legal circumstances, in particular:
• ownership rights and possession of all or part of the assets of an
undertaking; and
• rights or contracts that confer a decisive influence on the composition, resolutions or decisions of the bodies of an undertaking.
As under the EUMR, joint control based on strategic veto rights is
also caught by the French merger control regime.
Minority and other interests that do not reach the standard of
negative sole control or joint control are not submitted to merger
review, although the Authority has indicated that the question of the
control of acquisitions of minority or non controlling shareholdings
may be the subject of future consideration.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Three alternative sets of turnover-based thresholds currently exist
in France. Turnover calculations under French law are very similar
to those set out in the EUMR and the French Code expressly refers
to article 5 of the EUMR on this subject. The turnover of an undertaking is thus calculated by taking into account the whole group
to which the undertaking belongs and the seller is not taken into
account.
First, French merger control applies where the following cumulative thresholds are met:
• all the undertakings that are party to the concentration achieved,
during the previous financial year, a worldwide combined pretax turnover of over €150 million; and
• at least two of the undertakings concerned each achieved, during
the previous financial year, a pre-tax turnover in France exceeding €50 million; and
• the transaction is not caught by the EUMR.
Secondly, French merger control also applies to concentrations
involving undertakings active in the retail trade, where two or more
parties to a concentration operate retail premises and where the following cumulative thresholds are met:
• all the undertakings that are party to the concentration achieved,
during the previous financial year, a worldwide combined pretax turnover of over €75 million;
• at least two of the undertakings concerned each achieved, during
the previous financial year, a pre-tax turnover in the retail trade
sector in France exceeding €15 million; and
• the transaction is not caught by the EUMR.
Thirdly, French merger control also applies to concentrations
involving undertakings operating in French overseas departments
and French overseas communities, where at least one party to a
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concentration has activities in one or more French overseas departments, in the Mayotte department or in the or French overseas
communities of Saint-Pierre-et-Miquelon, Saint-Martin and SaintBarthélemy, and:
• all the undertakings that are party to the concentration achieved,
during the previous financial year, a worldwide combined pretax turnover of over €75 million;
• at least two of the undertakings concerned each achieved, during
the previous financial year, a pre-tax turnover exceeding Ä15
million (this threshold is reduced to €5 million in the retail trade
sector) in at least one French overseas department or French
overseas community concerned; and
• the transaction is not caught by the EUMR.
The scope and interpretation of these new tests were partly clarified
by the Guidelines.
Retail trade is primarily defined in the Guidelines as the sale of
goods to consumers for domestic use, including a number of nonexhaustively listed activities such as the sale of second-hand goods
and a number of handicraft activities, but excluding, inter alia, banking, insurance or travel agency services and restaurants, as well as
undertakings achieving all their turnover through online sales. Premises qualify as retail premises where more than half of the turnover
achieved in these premises (of which at least one must be located in
France) is generated through such activities (note that the Guidelines
take the unexpected view that if this 50 per cent threshold is met,
100 per cent of the turnover realised in the premises, retail and non
retail alike, must be taken into account for the purpose of checking
whether the €15 million threshold is achieved). By application of the
specific thresholds relevant in the retail trade sector, the Authority
cleared 84 operations in 2011, 102 in 2012 and 30 in the first term
of 2013.
Regarding operations in French overseas departments, it is specified that the turnover of €15 million to be achieved by at least two
parties concerned must be achieved in one and the same French overseas department or French overseas community.
When assessing whether the above ‘retail’ or ‘overseas’ thresholds are met, one should refer to the Guidelines, which contain very
specific additional rules and illustrations of how the thresholds
should be applied and interpreted.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory and no exceptions are provided for by the law.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Where the relevant turnover thresholds are met, mergers, including
foreign-to-foreign mergers, fall under French merger control rules,
and must be notified and obtain clearance prior to completion. Consequently, there is no need to conduct a ‘local effects test’ as such.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Under French Treasury rules, foreign investments in France are now
unrestricted, unless the transaction concerns a sector that might
affect public order. In this respect, declarations may be necessary.
Indeed, certain rules applicable to foreign investments in a
number of ‘strategic’ sectors (eg, defence, security, weapons and
ammunition, cryptology, security of information systems, gambling,
private security, research against bio-terrorism, materials used for
intercepting correspondences and conversations, dual use technologies) have been set out in a decree of 30 December 2005 (Decree No.
2005-1739). All such investments must be formally approved by the
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treasury prior to implementation. For this purpose, non-European
investments fall under stricter requirements than European investments, with for instance an obligation to notify to the Finance Ministry when the 33.3 per cent threshold of either the shareholding or the
voting rights of a French-registered company is exceeded. The applicable two-month review procedure entails a standstill obligation.
Where a given transaction is deemed to threaten national interests,
approval may be made conditional upon the parties’ implementation of specific remedies, set in proportion to the importance of the
national interest at stake. Failure to comply with the notification
requirement entails very significant risks (in particular, a fine of up
to twice the amount of the investment, nullity of the relevant agreements and an injunction to restore the status quo ante). Finally, most
other foreign investments have to be declared to the Treasury and the
Banque de France.
In addition, there are a certain number of areas in which specific
merger rules apply, such as:
• the audio-visual sector, in which, unless otherwise agreed in international conventions to which France is a party, a foreign legal
entity may not hold more than 20 per cent of the capital or voting
rights of an audio-visual company that exploits an audio-visual
communication system in the French language. There are also
specific rules on cross-media ownership;
• the press sector, in which a single individual or legal entity may
not control daily publications that represent more than 30 per
cent of the total circulation on the national market of similar
publications; for publications in French, the 20 per cent rule as
described above applies;
• investment services and insurance (where specific authorisation
from the relevant French authorities is required); and
• in the banking sector, a non-binding opinion would be requested
from the Comité des Etablissements de Crédit et des Entreprises d’Investissement in the course of the second phase of the
investigation.
The law provides that if a concentration in the audio-visual sector is
referred to the Authority, then the Conseil Supérieur de l’Audiovisuel
must be consulted by the Authority.
Finally, the labour or employees’ organisation of a French company (works council) involved in a merger has to be informed and
consulted before completion of the deal; a meeting of the works
council is compulsory following the publication of the notification
release.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The obligation to notify is not framed within any particular time
limits. Filing may be made at any time once the project is sufficiently
well advanced, and in particular is normally possible when the parties have entered into a gentlemen’s agreement or signed a letter of
intent, or after the publication of the purchase or exchange offer.
Sanctions for not filing fall on the notifying parties (acquirers)
and are as follows.
The parties may be directed, subject to a periodic penalty, either
to file the concentration or to demerge.
In addition, the Authority may fine the concerned party as
follows:
Maximum fines

•
•

Corporate entities – 5 per cent of their pre-tax turnover in France
from the previous financial year (plus, where applicable, the
turnover in France of the acquired party over the same period).
Individuals – €1.5 million.
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There have been sanctions for non-notification (eg, a €57,700 fine
imposed in 2006 on Pan Fish for failure to notify the acquisition of
Fjord Seafood; a €250,000 fine imposed in 2008 on SNCF for failure
to notify the acquisition of Novatrans; a €392,000 fine imposed in
2012 on Colruyt France for failure to notify the acquisition of UGCA
Unifrais; a €400,000 fine imposed in 2013 on the Reunica group
for failure to notify the merger with the Arpège group). In setting
the amount of these fines, the Authority took into account the good
faith of the parties, which unintentionally omitted to notify, and their
cooperation.
In the recent Colruyt France case the Authority clarified that
such infringements are subject to a five-year limitation period from
the date when the change of control materialises.
10 Who is responsible for filing and are filing fees required?

Those subject to an obligation to notify are individuals and corporate entities that acquire control of all or part of an undertaking. In
the case of the creation of a joint venture, the parent companies are
under an obligation of joint notification.
There are no filing fees.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Filing has a suspensive effect: a concentration that requires notification may not be completed before approval has been obtained
from the Authority. In addition, the powers of the minister for the
economy to intervene within a certain period (see question 17) may
extend the suspension period. If the Authority authorises the transaction expressly in the first phase, it should a priori be possible to
complete the transaction without waiting for the end of the five-day
period granted to the minister. The law nevertheless provides that,
should the minister of the economy intervene, transactions must not
be completed before the minister has issued its decision. If the time
period for the Authority to authorise the transaction in the first phase
has expired (tacit authorisation), the transaction remains suspended
until the end of the minister’s five-day period. Should the Authority
authorise the transaction in the second phase, whether the minister
intervenes or not, the transaction should not be completed before the
end of the minister’s 25-day period (unless the minister takes an early
decision within that period).
Derogations may be granted to make it possible to proceed with
the completion of all or part of the concentration without awaiting
the decision of the Authority, or of the minister as the case may
be, provided that these derogations are necessary and duly justified. Derogations, which remain exceptional, are generally granted
in cases where the company to be acquired is subject to insolvency
proceedings.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Closing before clearance is considered as equivalent to an absence
of filing and subject to the same sanctions as set out in question 9.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The fact that the transaction is foreign-to-foreign is irrelevant and
sanctions would apply in cases of closing before clearance.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

No specific solutions permitting closing before clearance are provided for under French law in foreign-to-foreign transactions, other
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than the general possibility available in any transaction to try and
seek from the Authority a derogation from the suspension requirement (for the sanctions, please see questions 8 and 12).
15 Are there any special merger control rules applicable to public
takeover bids?

Public bids may fall within the scope of French merger control if
they involve stocks or shares that confer sole or joint control over an
undertaking listed on the French Stock Exchange and otherwise meet
the usual jurisdictional thresholds. As a derogation to the suspensive
effect of the merger control process, the stocks or shares in question may be purchased and transferred so long as the acquirer does
not exercise the voting rights attached to them before the Authority
clears the operation. Where an operation is realised in stages, ie, an
acquisition of a first block of shares triggers an obligation to launch
a public bid to purchase the rest of the share capital, the derogation
applies to both stages; therefore both the shares acquired privately
and those acquired through the public bid can be transferred but are
subject to the obligation not to exercise the voting rights.
Therefore, under merger control rules, a public bid may be
approved by the French Stock Exchange regulatory authority and
the stocks or shares transferred before the Authority’s authorisation
is granted. Theoretically, therefore, a public bid could be cancelled,
or substantially modified, on competition law grounds after having
been implemented, obliging the acquirer to divest the stocks or shares
purchased.
However, a provision making the offer conditional upon clearance of the transaction by the competition authorities (the European Commission, EEA member states’ competition authorities, US
competition authorities and, further to a decree of 14 June 2012
modifying the General Regulation of the French Stock Exchange
authority, any other foreign competition authority provided that its
merger control procedure is compatible with a maximum timeframe
of 10 weeks) at the end of the first phase of the review process can
be inserted into the offer documents. In such case, the offer lapses
and becomes void if any of the relevant competition authorities open
a second phase of the review process. For these purposes, the offer
period is extended until the end of the first phase.
In addition, it should be mentioned that the timetable for the
competition procedure may not be compatible with the timing of a
public offer. The position is the same as under the EUMR, meaning
that takeover bids may always be implemented, provided that the
acquirer does not exercise the voting rights attached to the securities
in question.
16 What is the level of detail required in the preparation of a filing?

Filings have to include:
• a copy of the merger agreement or draft agreement and a memorandum giving details of the legal and financial aspects of the
transaction and its likely impact, in particular on competition;
• the identity of the parties concerned (including the entities economically linked to them);
• a definition of the relevant product and geographical markets,
as well as the criteria used to identify any substitutable products
or services; and
• a description of the position in the relevant market of the parties
involved in the transaction.
Filings also have to include a declaration certifying that the data
provided by the parties is complete and accurate.
A distinction must be made between the markets concerned
in the concentration and those that are affected by the operation.
‘Markets concerned’ are relevant markets on which the concentration will have an influence, either directly or indirectly. ‘Affected
markets’ are those markets on which the notifying parties (or entities
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economically linked to them and that operate on a downstream or
upstream market) together have a market share of 25 per cent or
more. The information required for the notification is much more
detailed in the case of affected markets. The guidelines provide that
operations that should not, prima facie, raise anti-competitive issues,
may be eligible for a simplified procedure with less onerous information requirements.
In the Guidelines, the Authority indicated that 40 per cent of
the decisions taken in 2011 were simplified and lists the conditions
of eligibility for this procedure that allow the concerned parties to
obtain the clearance of the operation within a shorter time period
(of 15 working days on average) where no competition issues are
feared (see question 35).
Filing is an onerous process involving the provision of detailed
information about the parties and their business. The time necessary
to prepare a filing will in general range from 15 days to a month,
depending on the size of the transaction, the market concerned and
the willingness of the parties to the transaction to cooperate.
The notifying party should indicate in the notification which
information constitutes business secrets so that such information be
treated as confidential.
The parties must send four hard copies of the filing (including
annexes), as well as an electronic copy, to the Authority. Informal
and non-compulsory pre-notification contacts are often necessary
and highly recommended in the Guidelines in order to identify and
possibly resolve potential issues. The 2013 merger control guidelines
insist upon the importance of the informal pre-notification phase and
the Authority invites the concerned parties to get in touch with its
services at the earliest opportunity to anticipate any possible competition concerns as early as possible in the process (see question 35).
17 What is the timetable for clearance and can it be speeded up?

The Authority’s examination of a concentration takes place in two
phases and the clearance timetable is as follows:
First phase (maximum 60 working days)

•
•
•

This phase is common to all concentrations. The Authority may
authorise the concentration within 25 working days of the date
at which the notification is considered complete.
This review period may be extended for an additional 15 working days if the notifying parties submit commitments.
Introduction of a ‘stop-the-clock’ procedure – the parties may
ask for interruption of the review period of examination for a
period of up to 15 working days if necessary for, inter alia, the
finalisation of commitments. In this case, the first phase can last
up to 60 working days (including the five working days granted
to the minister for the economy under its new intervention
powers).

At the end of the first phase, one must still comply with the waiting
period granted to the minister (five working days, see below) if the
Authority does not adopt a decision in writing but instead does not
respond by the end of the above-mentioned waiting period (ie, grants
tacit approval).
Second phase (maximum 130 working days, unless clock is
stopped by the Authority)

•

The Authority, where the concentration raises serious doubts as
to its compatibility with competition on the relevant markets in
France, will initiate an in-depth examination of the concentration. This will be the case where the concentration may lead
to the creation or strengthening of a dominant position or the
creation or strengthening of purchase power that may lead to
a situation of economic dependence for suppliers. The factoring of efficiencies into the competitive assessment may be also
considered.
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•

•

The Authority will issue its decision within 65 working days as
from the opening of the second phase. The parties may submit
commitments. The period of 65 working days is maintained if
the commitments are submitted within 45 working days of the
beginning of the review period. If the commitments are submitted less than 20 working days from the expiration of the 65
working-day deadline, the review period is extended by 20 working days from the receipt of such commitments.
Two ‘stop-the-clock’ procedures:
•	the parties may ask for interruption of the review period of
examination for a period of up to 20 working days if necessary for, inter alia, the finalisation of commitments; and
•	without any time limit, the Authority may also interrupt the
review period if the parties fail to inform it of a new fact as
soon as it occurs or fail in their duty to provide information
or if third parties, as a result of the parties’ negligence, fail to
provide the requested information. The review period starts
to run again as soon as the issue giving rise to the interruption is resolved.

At the end of the second phase, one must still comply with the waiting period for the minister (25 working days, see below).
Powers of the minister for the economy

The minister for the economy no longer has jurisdiction over merger
control except in two situations:
• after the first phase – within five working days after the notification of the Authority’s clearance decision to the minister, the latter can ask the Authority for an in-depth examination of the case.
However, the Authority has a discretion as to whether allowing
this request or not and has indicated that it would decide on the
fate of such request within five working days from receiving it;
and
• after the second phase – within 25 working days from the notification of the decision of the Authority to the minister, the latter
has, at his or her initiative, the power to review the case and
take the final decision on the concentration on public interest
grounds. These may include industrial and technological progress, companies’ competitiveness in an international context
and social welfare, but not competition grounds.
The use by the minister for the economy of these new powers remains
to be tested.
18 What are the typical steps and different phases of the investigation?

The Mergers Department of the Authority examines concentrations
notified to the Authority.
The Authority may request information not only from the parties, but also from other market players, including the parties’ suppliers, customers and competitors. This is done notably through
the ‘market test’ performed by the Authority. There is also a notice
posted on the Authority’s website to allow for spontaneous comments by third parties. In addition, the Authority has the power
to conduct on-site investigations, although the use of such powers
should remain exceptional. In cases raising competition concerns, the
parties may propose remedies to avoid a second phase.
Should the Authority consider that the case raises major competition difficulties or should the minister decide to impose a second
phase of review on the case despite the clearance granted by the
Authority at the end of the first phase, an in-depth investigation is
conducted by the Authority’s case handlers, who generally requests
additional information from the parties, either in writing or during
hearings. The case handlers may also submit questions to the parties’
suppliers, customers or competitors and, where necessary, conduct
on-site investigations. The case team issues a report to which the parties may reply, and a formal hearing is then organised at the end of
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the second phase, during which third parties (customers, experts, etc)
may be heard in the absence of the notifying parties. In its final decision, the Authority can authorise the concentration with or without
commitments proposed by the parties. It can otherwise prohibit the
transaction. Eventually, it can also, if need be, take injunctions that
impose conditions that were not proposed by the notifying parties.

clearance with conditions in first phase, it was notably considered
that even though the operation could lead the market to be duopolistic, it would benefit consumers by extending the financial capacity of
the new entity to acquire broadcasting rights and propose more varied pay-TV programmes to consumers, thereby putting the new entity
in a position to challenge the historical telecoms operator, Orange.

Substantive assessment

Remedies and ancillary restraints

19 What is the substantive test for clearance?

24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The substantive test for clearance is whether the transaction significantly lessens competition, especially by creating or strengthening an
individual or collective dominant position. Unilateral effects, even
in the absence of dominance, are taken into account in practice (see
question 21). In addition, at the end of the second phase, the minister
is entitled to call the case and take into account the economic and
social effects of the concentration to prohibit or authorise it (see
question 22).
20 Is there a special substantive test for joint ventures?

No, there is no special test for joint ventures. A joint venture performing, on a lasting basis, all the functions of an autonomous economic
entity, is treated like any other type of merger. However, possible
coordination issues between parent companies will be examined.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Authority broadly uses the same analytical framework as the
European Commission. In addition to the level of market shares, it
may take into consideration a wide variety of elements in its assessment of unilateral and coordinated effects in horizontal, vertical and
conglomerate mergers.
In the Castel/Groupe Patriarche second-phase case (2012) the
Authority used the UPP (‘upward pricing pressure’) test to analyse
the incentives of the new entity to increase the prices of wines. The
2013 guidelines insist on the increasing importance of such tests in
the competitive assessment of transactions.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Authority only considers competition issues in its assessment,
possibly with efficiency defence arguments.
However, at the end of a second phase, should the minister for
the economy decide to call and examine the case, although he or
she cannot challenge the findings of the Authority on competition
analysis, the minister can make a decision based on grounds of public interest justifications other than the maintenance of competition.
Notably, the minister’s decision may be based on factors such as
industrial development, maintaining of employment or the competitiveness of the undertakings in international competition. The decision of the minister will then substitute that of the Authority. This
new power has not been used by the minister to date.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Code requires the Authority, during the second phase, to assess
whether the operation makes a sufficient contribution to economic
progress to offset the damage to competition. To be taken into
account, efficiencies must be both quantifiable and verifiable, they
must be specific to the concentration, and at least some of their
benefit must be passed on to consumers. The Authority can compel
the parties to respect requirements aimed at ensuring that a sufficient contribution is made to economic progress to offset the damage to competition. In the SFR/Neuf Cegetel case (2008), a case of
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Apart from the standard procedure further to a notification, the
Authority can also impose the implementation of an ex post merger
control for all concentrations in the following strictly defined scenario: the Authority may, in the event of an abuse of a dominant
position or of a state of economic dependence, enjoin by a reasoned
decision the undertaking or group of undertakings concerned to
amend, supplement or terminate, within a specified timetable, all
agreements and all acts by which the concentration of economic
power allowing the abuse was brought about. This provision is applicable to concentrations below the notification thresholds that were
not notified as well as to those that have been subject to a merger
control procedure. Under the former merger control regime, the minister for the economy, who used to be in charge of merger control in
France, enjoyed similar powers, but used these only once.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Between filing and the final decision of the Authority, the notifying
parties may propose amendments to the transaction to remedy competition issues. The parties may propose various remedies (behavioural as well as structural), such as undertakings to sell assets to
third parties (those third parties should then be approved by the
Authority), to execute a contract (eg, a trademark or patent licence),
to amend conditions of sale, to keep the Authority informed of any
change in the structure of the relevant market (such as an increase in
the parties’ market share) or even sometimes to freeze their market
share.
The Authority can delay the concentration until the undertakings are fulfilled. In the case of a divestment undertaking, the parties
may be required to prepare an equally or more effective alternative
solution (‘crown jewels’), in case divestment turns out to be either
unlikely or impossible.
The 2013 guidelines introduced a standard form of divesture
commitments and a standard form of trustee mandate to habilitate a
trustee to monitor and audit the fulfilment of commitments.
A few notable cases illustrating the possible scope of remedies in
France are set out below.
In the Ista International/Celliande case (2006), the purchaser
undertook important structural remedies (ie, the sale of all of its
French business) to obtain the clearance.
In the Vivendi Universal/CanalSat/TPS second-phase case (2006)
more than 50 remedies (relating, in particular, to duration of agreements, exclusivity and distribution issues, and undertakings not
to bundle or tie offers) were necessary for the concentration to be
cleared.
In CCIP/UNIBAIL (2007), instead of selling assets or divesting,
the main remedy consisted of requiring the building of new conference centres to diversify the real estate for shows and exhibitions on
offer in the future, and increase competition on the relevant market.
In the Somfy/Zurflüh-Feller case (2008), a conglomerate merger
in the sector of electric rolling shutters was cleared conditionally with
behavioural remedies. Somfy, inter alia, undertook to let ZurflühFeller continue to produce and provide to competitors certain parts
that enable the running of engines produced by these competitors, at
economically justified prices.
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In Veolia Environnement/Caisse des dépôts et consignations/
Transdev/Veolia Transport (2010), the Authority issued a firstphase decision, which conditioned the clearance of the operation
relating to the urban public transport activities on several remedies,
among which was a very innovative behavioural remedy. The parties
agreed to the creation of a fund financed by the parties up to a capital
amount of €6.4 million for the purpose of indemnifying competitors
who tendered but saw their bid rejected.
In Ne Varietur/GDF Suez (2011), the purchaser had to allow
some of the local authorities to unilaterally terminate without compensation their ongoing public service delegation contracts. The
purchaser also undertook to relinquish a subcontracting agreement
entered into by Ne Varietur and a competitor.
In SeaFrance/Eurotunnel (2012), Eurotunnel undertook not
to tie its commercial offers of cross-Channel rail freight transport
and of maritime transport. In particular the volume of transported
freight must not interfere with the negotiation of the annual rail
prices changes. Different commercial teams would be in charge of
concluding separate contracts for each mode of transport.
In Vivendi/Canal Plus/Direct 8/Direct Star (2012), Canal Plus
undertook to limit its acquisition of rights for recent American movies and American series and of unreleased French films. For these
three types of movies and series, the commitment aims at preventing
Canal Plus from using its buying power to drain the most attractive
rights from the movie market. For other acquisitions of movies and
series than those described above, the new entity has undertaken to
run separate negotiations for pay-TV activities and for free-to-air
TV rights. Any kind of bundling or financial consideration between
acquisitions of free-to-air broadcasting rights and acquisitions of
pay-TV rights would be prohibited. Canal Plus has also committed itself to sell the broadcasting rights of major sports events that
it would have acquired, for free-to-air broadcast, according to a
non-discriminatory and transparent tender procedure involving all
potential broadcasters.
In Rossel/Hersant Média (2013), the operation brought under
common exclusive control several local newspapers. Group Rossel
undertook to prohibit any harmonisation of the journalistic contents
of the Courrier Picard and L’Union newspapers and to maintain
separate editorial teams for each newspaper of the new entity.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Undertakings can be submitted to the Authority at any time from the
notification of the case, during the first 25 working days in Phase I
and 65 working days in Phase II. Where the parties submit undertakings in the first phase, the period of 25 working days is extended by
an additional 15 working days. Parties may also ask for a ‘stop the
clock’ of up to 15 working days if needed to implement undertakings
or divestment. During the second stage of the proceedings, where
undertakings are submitted more than 45 working days after the
beginning of the second phase, it is extended by 20 working days
from the date at which the remedies are proposed.
Undertakings imposed on the parties by the Authority aim to
remedy anti-competitive effects of the operation. Moreover, remedies
can be imposed by the minister for the economy in order to deal with
other negative consequences of the operation. For example, ‘social’
undertakings can be imposed to limit the effects of the concentration
on employment (see question 22).
Failure to implement a remedy is punishable by fines:
• for corporate entities – up to 5 per cent of their turnover in
France in the previous financial year (plus, where applicable, the
turnover in France over the same period of the acquired party);
and
• for individuals – up to €1.5 million.
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Moreover, the Authority may also:
• retract the decision authorising the operation. In such a case, and
save where the situation that existed prior to the concentration
is restored, the parties will be bound to notify the transaction a
second time within one month of the retraction of the decision
and;
• require the parties to comply, within a time limit fixed by the
minister, with the orders, injunctions or undertakings, under penalty of incurring a daily fine.
In 2007, a company was sanctioned for the first time for a breach
of its commitments that were a condition of a merger authorisation. The company was fined a total amount of €100,000 for noncompliance with the undertaken commitments. A divestment was
also required.
In 2008, for the second time, a breach of merger remedies was
sanctioned in the TF1/AB Group/TMC case. In 2004, the acquisition
by TF1 and AB of 80 per cent of the assets of TMC was conditionally cleared under remedies that were not fulfilled. TF1 and AB were
enjoined to comply with the unimplemented commitments within
one month, under a daily penalty of €5,000. The companies were
also fined a total amount of €265,000 for breach of remedies.
In 2011, further to remedies agreed by Canal Plus in the 2006 Vivendi Universal/CanalSat/TPS case, the Authority took the view in the
course of a monitoring process that Canal Plus had breached the terms
of several of the remedies. It therefore decided to withdraw its authorisation and to fine the company €30 million for non-compliance with
the remedies. Vivendi and Canal Plus renotified the operation and the
Authority opened a second-phase investigation in March 2012. In July
2012, the Authority finally cleared the operation subject to several
injunctions. The case had been appealed, unsuccessfully.
It is also possible for the Authority to review remedies adopted
for the clearance of an operation in view of changes in circumstances.
The president of the Authority used this possibility for the first time
in the Bigard/Socopa case (2011) where he authorised the enforcement of a review clause included in the decision of authorisation,
changing a trademark licence remedy into a trademark sale remedy.
However, in this case, the Authority also fined Bigard €1 million for
various practices aimed at reducing the value of the trademark and
at discouraging candidates.
The Authority is clearly minded to exercise a more systematic ex
post control of the implementation of undertakings.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

In the Boeing/Jeppesen case (2001), several remedies were imposed
on the parties. Jeppesen was not to provide any confidential information about either Airbus or a client company to Boeing without
Airbus’ prior approval. Similarly, Boeing was not to attempt to
obtain any such information by any means whatsoever. In addition,
Jeppesen was required to continue to distribute its products on a nondiscriminatory basis. Both injunctions were made for a period of five
years, with an obligation for both parties to give an annual report
on their fulfilment. Another example is the GE/Invision Technologies merger (2004), which was made conditional on a divestment
undertaking.
For obvious ease of enforcement purposes, remedies concerning
the French national market are normally preferred. However, special
provisions exist for international coordination with respect to remedies in cases where the affected markets are wider than national, or
where competition on a single product market is affected in various
countries.
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28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

French decisional practice is not as developed as the European Commission’s on the issue of ancillary restraints. However, it has been
considered on a number of occasions in the past that restrictions
that are both necessary and directly related to a merger are covered
by the clearance decision. As to the types of arrangements that may
be covered, the national practice closely follows (and often expressly
refers to) the approach of the European Commission.
The guidelines for the first time dedicated specific provisions to
ancillary restraints. The Authority is therefore ready to treat as ancillary restrictions provisions such as non-compete clauses in favour of
the purchaser (provided their scope and duration are not excessive),
licence agreements and purchase and supply contracts (provided they
are of a limited duration and are not exclusive).
The Authority has used these provisions and examined ancillary restraints in a number of cases (Visa Europe/SAS Carte bleue
(2009), Terrena/Groupe Bigard (2010), GFI-Bus/Thalès ‘Business
Solutions’ (2012)).

Within the framework of the European Competition Network
(ECN), competition authorities of EU member states inform each
other of merger cases pending before them to be able to jointly
request the application of article 22 of the EUMR.
Judicial review
32 What are the opportunities for appeal or judicial review?

Involvement of other parties or authorities

Decisions of the Authority and of the minister may be reviewed by
the French Supreme Administrative Court on the grounds of abuse
of power or for breach of a procedural rule.
On 31 January 2007, the Conseil d’Etat, the French Supreme
Administrative Court, quashed the decision of clearance of the acquisition of Delaroche by EBRA (clearance decision of 17 May 2006),
mainly on the grounds of control and related issues.
Recently, the Conseil d’Etat rejected several appeals lodged
against decisions of the Authority. In particular, in late 2012, the
Conseil d’Etat rejected two procedural référés suspension and two
appeals on the merit in the Canal Plus/Vivendi Universal/TPS case.

29 Are customers and competitors involved in the review process and
what rights do complainants have?

33 What is the usual time frame for appeal or judicial review?

The Authority may interview any third parties during the review of
the concentration and it may also seek comments from any person
who may be considered ‘useful’ for the review process. The Authority may hear third parties in the absence of the notifying parties.
Moreover, the works council (employees’ representative body) of the
notifying parties shall be heard by the Authority at their request and
under the same conditions.
Third parties, such as complainants, are not directly involved in
the merger control process since they have no automatic rights to be
consulted or informed beyond the general information published on
the Authority’s website concerning pending procedures. Third parties do not have access to the notification file. Although they may
approach the Authority to request a review, the decision to initiate
a review is taken by the Authority at its own discretion. Third parties can intervene through their response to the ‘market test’ that
may be carried out by the Authority in the first and second phases.
Third parties may also challenge the Authority’s decision before the
administrative courts.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Information on past and pending decisions of the Authority is
publicly available on the Authority’s website. When a transaction
is notified, a communiqué is published on the Authority’s website,
and includes the identity of the parties concerned, the nature of the
operation and the markets concerned.
The Authority’s decisions are made public and parties may ask
the Authority not to refer to confidential information in the published version of the decision. The Authority’s rapporteur général is
in charge of the management of business confidentiality.
Decisions issued by the minister for the economy are published in
the ministerial official publication, the electronic Bulletin Officiel de
la Concurrence, de la Consommation et de la Répression des Fraudes
(BOCCRF) on the minister’s website.
Press releases from both the Authority and the minister, if any,
may also be found online.
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Appeals against decisions of the Authority and of the minister can
be brought by the parties within two months of the date when the
decision is notified, and by third parties within two months of publication of the decision on the Authority’s website. In principle, appeals
do not result in the suspension of the decisions. However, an action
aimed at suspending a decision issued by the Authority can be lodged
before the French Supreme Administrative Court (Conseil d’Etat)
through a specific procedure, the référé suspension (summary judgment). Such a suspension can be granted if the parties show that
suspension is urgent and that there is a serious doubt concerning the
legality of the decision (the conditions are detailed in the Guidelines).
This emergency procedure was first used in the Cegid/CCMX case
in 2004, in which the French Supreme Administrative Court ruled
that, in view of the high combined market share of the parties, the
approval decision would have irreversible effects on the structure
of competition on the market. In this particular case, however, it
should be noted that the merger was eventually cleared by the French
Supreme Administrative Court in its final decision of 13 February
2006.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The successive French competition authorities in charge of merger
control have had several opportunities to affirm and reiterate that
French merger control applies fully to foreign-to-foreign transactions, its extraterritorial applicability raising no question in terms
of legal grounds or policy. French rules on merger control have long
made no distinction whether or not the parties are incorporated
under French law or have subsidiaries in France (see for instance
the Boeing/Jeppesen case (2001) involving two American companies
with no subsidiaries in France).
No foreign-to-foreign transactions raising competition issues
have fallen within the jurisdiction of the Authority in the recent past,
but there is no reason to conclude that these would be treated any
differently from a case involving French entities.
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35 What are the current enforcement concerns of the authorities?

The latest changes introduced in 2013 to the Guidelines reflect the
Competition Authority’s current focus and include the following:
• the importance of pre-notification talks and informal contact
with its merger service earlier than usual to anticipate possible
competition concerns at a very early stage in the process;
• a list of conditions of eligibility for the simplified procedure that
allows the concerned parties to obtain clearance of the transaction within a shorter time period (15 working days on average)
where no competition issues may arise;
• a clarification of the framework of analysis of relevant markets
in the food processing and in the supermarkets sectors;

FRANCE
•
•
•

the increasing importance of economic tests (UPP, GUPPI and
IPR tests) in the competitive assessment of transactions;
the introduction of a standard model for divestment commitments; and
a template of trustee mandate.

The Guidelines have been effective since 10 July 2013.
36 Are there current proposals to change the legislation?

No specific legislative changes in merger control are expected at the
moment in France.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Merger control was introduced in Germany in 1973. The German
merger control provisions are enforced by the Bundeskartellamt
(BKartA) (in English: Federal Cartel Office) in Bonn. The current
legislation can be found in chapter VII of the Act against Restraints
of Competition, of 1958 (GWB), which deals with the control of
concentrations affecting the German market. It has been subject to
several amendments. An English translation of the GWB is available
at www.bundeskartellamt.de.
On 30 June 2013, an eighth reform of the GWB entered into
force and brought about significant changes to German merger
control in order to further align it with the EU Merger Regulation
(EUMR) (see ‘Update and trends’).
The BKartA is a federal authority that is responsible to the
Federal Ministry of Economics and Technology but is independent
in its decision making and does not receive political orders in this
respect. The BKartA is subdivided into 12 decision divisions. The
first to ninth decision divisions have jurisdiction for the full range of
competition law enforcement in a specific economic sector, including
merger control. The 10th to 12th decision divisions specialise in prosecuting hard-core cartels. The BKartA is supported by its Economics
division. In 2009, Andreas Mundt was appointed as new president
of the BKartA.
2

What kinds of mergers are caught?

The GWB sets out a comprehensive list of events constituting a concentration, which includes not only the acquisition of control and the
creation of joint ventures, but also the acquisition of minority shareholdings or of a competitively significant influence below the level of
control. The most important events constituting a concentration are:
• the acquisition of (direct or indirect) control over another enterprise or parts thereof by one or several enterprises (the definition
of control follows closely the definition contained in the EUMR);
• the acquisition of all or a substantial part of the assets of another
enterprise;
• the acquisition of a share in a company’s capital or voting rights
resulting in an overall shareholding of 25 per cent (or more) or
50 per cent (or more); and
• any other combination of companies enabling one or several
companies to directly or indirectly exercise a competitively significant influence on another company (this covers some acquisitions of minority shareholdings of below 25 per cent).
3

What types of joint ventures are caught?

The creation of a joint venture or the acquisition of a share in an
existing joint venture qualifies as a concentration under the GWB if
it involves the acquisition of a share in a company’s capital or voting
rights of 25 per cent (or more).
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The acquisition of a share of 25 per cent or more is not only a
concentration between the acquirer and the joint venture but is also
regarded as a concentration between the parent companies (ie, the
acquirer and those parent companies that hold a share of at least 25
per cent in the joint venture). This means that the other parent companies’ consolidated turnover must also be taken into account for the
calculation of the turnover thresholds. However, the latter concentration is limited to the markets in which the joint venture is active.
The GWB does not differentiate between full-function and nonfull-function joint ventures so that even the creation of a joint venture
that does not perform all the functions of an autonomous economic
entity on a lasting basis may be notifiable in Germany.
Moreover, joint ventures are not only subject to merger control but in addition, may also fall under the provisions on restrictive
practices (GWB, section 1 and article 101 TFEU). This means that
they require merger control clearance by the BKartA and may also
be challenged under the restrictive practices provisions.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The concept of acquisition of control has largely been adopted from
the European merger control regime. Although there is no definition
of ‘acquisition of control’ under the GWB, the provisions describe
how control can be acquired, namely by rights, contracts or any
other means that, either separately or in combination, and having
regard to the considerations of fact or law involved, confer the possibility of exercising decisive influence on another enterprise, in particular through ownership or the right to use all or part of the assets
of the enterprise; or rights or contracts that confer decisive influence
on the composition, voting or decisions of the organs of the enterprise. A change of control must occur on a lasting basis in order to be
considered a ‘concentration’, so that some decisive influence depending on ‘temporary conditions’ cannot be seen as ‘control’ within the
meaning of German merger control law.
German merger control also catches acquisitions of interests
below the level of control. An acquisition resulting in an interest of
25 per cent (or more) constitutes a concentration under the GWB.
In addition, the acquisition by one or several enterprises of a competitively significant influence over another enterprise constitutes a
concentration. This covers situations where a shareholding of below
25 per cent is acquired, provided additional factors that make the situation comparable to an acquisition of 25 per cent are present. Such
factors can include any that may give the acquirer the (mere) possibility of influencing the target (such as the right to appoint members of
the supervisory board, information rights as a shareholder, specific
rights agreed in the shareholders’ agreement, etc, known as ‘plus
factors’). For example, in a decision of 27 February 2008 (A-TEC
Industries AG/Norddeutsche Affinerie AG, confirmed by the Higher
Regional Court of Düsseldorf (OLG Düsseldorf) on 12 November
2008), the BKartA determined that both (together or taken indepen-
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dently) the acquisition of 13.75 per cent of the target’s share capital
(which amounted to a de facto blocking minority of 25 per cent
due to consistently low shareholder attendance at the target’s annual
shareholder meetings) and the right to appoint three of 12 members
of the target’s supervisory board enabled the acquirer to exercise
a competitively significant influence over the target. Also decisive
was the fact that the acquirer was the only shareholder in the target
with market knowledge of the target’s business and had a proven
strategic interest in the target’s competitive behaviour. The Higher
Regional Court of Düsseldorf explicitly mentioned that for a competitively significant influence to exist, the acquisition of the shares
must confer an influence over the decision-making process and the
market behaviour of the target, and that this is the case if the acquirer
possesses an overwhelming market and industry knowledge that the
other shareholders do not have. When assessing the existence of the
‘plus factors’, more weight will be given to qualitative considerations
(representation and possibility of influence in the decision-making
bodies, sector-specific knowledge of the minority acquirer) than to
purely quantitative indicators (percentage of the shares acquired, distribution of the remaining shares). Merging parties must therefore
carefully assess whether the acquisition of a minority participation,
even if it is well below 25 per cent, constitutes a concentration within
the meaning of the GWB.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A concentration must be notified prior to its completion if in the last
financial year:
• the combined worldwide turnover of all participating enterprises
exceeded e500 million;
• one participating undertaking had a turnover exceeding e25 million within Germany; and
• at least one further undertaking had a turnover in Germany
exceeding e5 million.
However, the parties to a concentration will be exempted from the
notification obligation if one party to the merger achieved less than
e10 million worldwide turnover (in the case of the target including
the seller and all its affiliates, provided that the seller controls the
target and, in the case of the acquirer, including all its affiliates).
Turnover figures must be calculated by reference to an undertaking’s last completed financial year, on a worldwide consolidated
group basis excluding intra-group sales and VAT. In specific sectors,
the calculation of turnover is a two-step process: for example, in
the case of goods traded (ie, goods that are simply purchased and
resold), only 75 per cent of the turnover achieved is to be taken into
account. For credit institutions and building societies as well as insurance companies, turnover has to be calculated as under the EUMR
on the basis of the financial income or premium income respectively.
In addition, there are special rules for the broadcasting sector (20
times the turnover) and for producers and distributors of newspapers
or magazines (eight times the turnover – before the eighth reform of
the GWB, this ratio was 20 times the turnover).
Merger control under the GWB is not applicable to any transaction that falls below the German turnover thresholds and the BKartA
cannot investigate such cases. No such cases have been referred to
the European Commission thus far. German merger control is also
not applicable to any transaction that falls within the scope of the
EUMR (with exceptions provided for in the EUMR, as set out in the
European Union chapter).
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6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The filing of merger notifications in Germany is mandatory if the
turnover thresholds described above are met, the de minimis exemption (see question 5) does not apply, and if the requirements of the
domestic effects clause are met (see question 7).
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers are subject to German merger control
only if they have an ‘appreciable effect’ within the territory of Germany. The BKartA has always applied the concept of ‘appreciable
effect’ very broadly, taking into account sales and market share, and
subsidiaries, branches or other assets of the participating companies
in Germany. However, since the introduction of the second domestic
turnover threshold, it is highly likely that almost all concentrations
caught by the new turnover thresholds will have an ‘appreciable
effect’ within the territory of Germany.
The only exception where the local effects test may still play
a role relates to foreign joint ventures, since the turnover thresholds may, in these cases, be met by the parent companies alone and
through activities that are not (directly) related to the joint venture.
However, a recent case (involving the creation of a US-based joint
venture between two US companies, with no activities in Germany
at all but with effects on worldwide markets (and therefore, in the
BKartA’s view, in Germany)) dealing with this scenario has shown
that the BKartA continues to apply a very broad interpretation of the
local effects test and is likely to assert jurisdiction even in situations
where appreciable effects on Germany are not obvious. The information leaflet of the BKartA dealing with domestic effects is currently
being reviewed and should provide further guidance in this matter
soon (publication is scheduled for the end of 2013). In the meantime,
it remains strongly advisable for the parties to seek informal guidance
from the BKartA on the jurisdictional question.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Investors from outside the EU who wish to acquire 25 per cent or
more of the shares of a German enterprise are subject to an examination by the Ministry of Economics and Technology if the acquisition
could threaten Germany’s public interest or public security. Acquisitions by investors from within the EU may likewise be examined
if one of their shareholders comes from a third country and holds
25 per cent or more of the shares. If the Ministry of Economics
and Technology comes to the conclusion that the acquisition poses a
threat to public policy or security, it may either prohibit or restrict the
acquisition. As a general rule the examination applies to all sectors
and enterprises. There is no requirement to notify an acquisition to
the Ministry of Economics and Technology. However, the Ministry
of Economics and Technology may decide to initiate a review of the
investment within three months of the signing of the purchase contract and, within another two months, may prohibit the acquisition
rendering the purchase contract invalid. However, in order to attain
legal certainty promptly, the investor may apply for a non-objection
letter before the conclusion of the acquisition.
Stricter rules continue to apply to acquisitions falling within
certain strategic sectors. Investments in 25 per cent or more of the
shares of corporations that produce or develop goods specified in
the war weapons list of the War Weapons Control Act, certain cryptographic systems or specially designed motors or gears for combat
tanks and other armoured military tracked vehicles must be notified
to the Ministry of Economics and Technology, which may prohibit
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the acquisition in order to safeguard Germany’s vital security interests. The validity of the purchase contract depends on the Ministry
of Economics and Technology’s approval. Failure to comply with
the rules on notification may give rise to a fine of up to e500,000.
Offences against prohibitions by the Ministry of Economics and
Technology constitute crimes.
An amendment to those rules is scheduled to take place with
effect from 1 September 2013. While the general rules concerning
examination of cross-sector investments have been restructured, no
substantive alterations have been made. With regard to investments
in certain strategic sectors the Ministry of Economics and Technology is now obliged to issue a written statement of clearance if the
notifiable investment is not considered to constitute a threat to public
policy or security. The statement of clearance is deemed to be issued if
the Ministry of Economics and Technology does not initiate a formal
examination of the investment within one month of its notification.
As a second new aspect of the revised rules, the specific provisions
governing certain strategic sectors now explicitly apply to enterprises
producing goods with an IT security system processing national classified documents, thus replacing the reference to cryptographic systems in the old provisions.
In the case of acquisitions of banks and insurance companies,
certain additional notification requirements to the competent supervisory authority are required.
Other regulations contain special ownership control provisions
which are designed to ensure media plurality objectives. These rules
apply in addition to the general merger control regime and are
administered by a special agency (KEK).
There is also a sector-specific provision in the GWB itself which
permits a bank to acquire 25 per cent or more of the shares of an
enterprise in the course of its business for the purpose of reselling
the shares in the market without having to undergo a clearance procedure. Provided that the bank does not exercise the voting rights
attached to the shares held by it and resells the shares within one year,
such a transaction does not constitute a concentration for merger
control purposes.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There are no legal deadlines for a notification of a concentration, but
notifiable concentrations must not be completed before clearance.
Therefore, it is advisable to submit a notification well before the
envisaged completion date. It is possible to file a pre-merger notification even prior to the signing of the transactional documents. Parties
should also not forget to submit a mandatory post-completion notice
to the BKartA, which needs to be filed without ‘undue delay’ following completion of the transaction – it is, however, a mere formality.
Failure to pre-notify can lead to severe penalties: fines of up to E1
million or, in the case of undertakings, of up to 10 per cent of their
total worldwide group turnover in the preceding business year can be
imposed (see question 12). Fines can be imposed for failure to notify
as well as for submission of incorrect or incomplete filing.
In cases of negligent disregard of the notification obligation, the
BKartA normally informs the parties to the transaction of their obligations and insists on the submission of a post-completion notice
containing all the details that are normally required in a pre-merger
notification. If the parties comply with this request, they may in
many cases escape a fine, if it was their first violation of the obligation to notify. However, if the concentration involves parties with significant business activities in Germany who have already submitted
a number of notifications in prior transactions, the BKartA assumes
that the parties are familiar with the German merger control rules.
In these cases, fines are more likely. In cases of deliberate disregard
of the notification obligation, the BKartA normally will impose a
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fine. Overall, one can say that fines are much more likely if there is
already a negative track record.
If a filing has been made but with incorrect or incomplete information, a fine of up to €100,000 can be imposed (this is an administrative offence). A fine of €90,000 has just been imposed in a case
in which one notifying party did not disclose, in a filing, a majority
participation in a company, although this participation was relevant
for the substantive assessment of the notified concentration with
another company (Clement Tönnies/Tummel, January 2013) The
same applies to failure to submit a post-merger completion notice
or in cases of incomplete, incorrect or late notice. A fine of up to
€1 million or, in the case of an undertaking, up to 10 per cent of
its total worldwide group turnover in the preceding business year,
can be imposed if the notifying parties intentionally include or make
use of incorrect or incomplete information in the notification with
a view to causing the BKartA to refrain from issuing a prohibition
decision or from opening a second-phase investigation. In the view of
the BKartA, external lawyers advising the notifying parties can also
be fined if they intentionally submit incorrect information. Several
external lawyers have already been or are subject to such an infringement procedure. Fines for incomplete filings have, so far, been rare in
practice. However, where the parties intentionally submit incorrect
information, the BKartA is likely to impose significant fines (eg, a
fine of €250,000 has been imposed on a US company that provided
incorrect information on its market share).
The BKartA issued guidelines on the setting of fines that, inter
alia, apply to infringements in merger control proceedings. In these
guidelines, the BKartA states that it will calculate a basic amount on
the basis of the turnover achieved by the undertaking concerned in
the relevant German markets and then apply various adjustment factors. In particular, the BKartA will take into account the likelihood of
the transaction not being cleared as an aggravating factor.
Finally, in 2008, the BKartA changed the way it deals with
notifications of transactions that occur after their (complete or partial) completion due to an amendment of the GWB. The BKartA
refuses to treat such notifications as ‘proper’ notifications but will
rather consider them as post-completion notices (see question 6).
The BKartA will then assess the competitive issues triggered by the
proposed transaction directly as part of a ‘merger dissolution procedure’. As a consequence, the one-month period for first-phase cases
does not apply. Should the BKartA reach the conclusion that the
transaction raises substantial issues, it will be in a position to directly
order the dissolution of the transaction. This procedural change will
make it easier for the BKartA to undo a consummated merger that
fulfils the prohibition conditions in the GWB quickly, since there is
no longer a need to issue a formal decision prohibiting the merger
before opening a merger dissolution procedure.
10 Who is responsible for filing and are filing fees required?

In principle, all parties involved in a merger (ie, typically the purchaser and the target company) are responsible for filing. In the case
of an acquisition of shares or assets, the vendor must also notify. In
practice, the filing is often done by the acquiring firm also on behalf
of all other parties involved.
The GWB provides for filing fees payable to the BKartA for
merger proceedings. The fees can amount to up to E50,000 (in cases
of minor importance or with insignificant effect on the German market, the filing fees normally range between €3,000 and €15,000). In
exceptional cases, a fee of up to €100,000 is possible. The BKartA
determines the amount of the fees by taking into consideration both
its administrative (ie, personnel and material) expenses and the economic significance of the transaction notified. In addition to the fees,
the BKartA can recover costs for external consultants (eg, economists) from the merging parties.
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11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Mergers which are subject to merger control may not be completed
before either the BKartA has cleared the transaction or the relevant
waiting periods of one month (first phase) or four months (first and
second phases together) after submission of a complete notification
have expired without the BKartA having prohibited the transaction.
In a judgment of 14 October 2008 (Faber/Basalt), the German
Federal Court of Justice decided that the suspension obligation also
applies to transactions that are notified to the BKartA even where
there is no formal notification obligation. Therefore, the decision to
submit a ‘precautionary notification’ of a transaction where the question of the notification requirement is not entirely clear (for example
in potential cases of acquisition of competitively significant influence, see question 4) must be carefully made, as the notification,
once submitted, triggers the waiting periods until a final decision of
the BKartA is rendered.
The BKartA can, upon the submission of an application, grant an
exemption from the prohibition of putting a concentration into effect
if there are compelling reasons for this. This is the case in particular if
the parties involved can establish that the granting of an exemption
would prevent severe damage to one of the undertakings involved or
to a third party. However, both the BKartA and the courts normally
interpret this exemption in a very restrictive manner. Stock market,
staff loss or competitiveness risks usually would not suffice – the
exemption tends to be limited to situations of imminent insolvency.
The parties have the right to withdraw their notification at any
time, unless the BKartA itself has delivered a decision ending the
procedure (such as an explicit or implicit clearance decision, a prohibition decision, etc). Such withdrawal will automatically put an end
to the merger control procedure.

Hold-separate arrangements that are entered into between the parties
for the purpose of closing a foreign-to-foreign transaction prior to
clearance without breaching the suspension obligation may be possible if they ensure that the closing will not have an impact on the
market in Germany. However, since they are rather unusual under
German merger control rules, they require careful analysis in each
individual case and should be reviewed by local counsel. Indeed, in
practice, it is difficult to design and implement hold-separate arrangements in a way that clearly excludes effects on the German market.
This was made particularly clear after the BKartA’s fining of Mars
for having closed its acquisition of Nutro before clearance (one of
the five gun-jumping fining decisions mentioned above in question
12). Mars had notified its intention to acquire all shares in Nutro.
Nutro had no assets in Germany and all sales of Nutro products into
Germany were exclusively achieved through an independent thirdparty distributor located outside of Germany. Following clearance
by the FTC in the United States, Mars acquired the majority of the
shares in Nutro prior to the BKartA’s clearance. Prior to the transfer
of the Nutro shares, the seller and Mars agreed to transfer and carve
out the German activities that remained with the seller. The BKartA
found that this was not sufficient since, in the BKartA’s view, the
German business could not be separated from the remaining Nutro
business. The BKartA therefore concluded that the acquisition of the
foreign Nutro assets had an impact on the German market and that
the transfer of the shares therefore constituted an infringement of the
German standstill obligation.
It is generally advisable to discuss all kinds of carve-out or holdseparate solutions with the BKartA beforehand in order to ensure
that the BKartA will not impose fines. In cases that do not raise
competitive issues, asking the BKartA for a quick clearance may be
the preferable option.

12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The completion of a notifiable merger prior to clearance can lead to
severe penalties: fines of up to E1 million or, in the case of undertakings, of up to 10 per cent of their total worldwide group turnover
in the preceding business year, can be imposed. This is not a dormant provision. The BKartA regularly (though not in too many cases
every year) imposes a fine for closing a notifiable transaction prior
to clearance. Again, as outlined above (see question 9), the BKartA
will calculate a basic amount on the basis of the turnover achieved
by the undertaking concerned in the relevant German markets and
then apply various adjustment factors. In particular, the BKartA will
take into account the likelihood of the transaction not being cleared.
Since the end of 2007, the BKartA has imposed five fines (up to €4.5
million) for violating the prohibition on closing before clearance.
Furthermore, any transaction implementing a merger in violation
of the clearance requirement is regarded as invalid under civil law (at
least in German law) until final clearance is given.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Sanctions for closing before clearance are applied to any notifiable
concentration. Whether the concentration involves national undertakings or foreign undertakings is irrelevant. In fact, the largest fine
ever imposed by the BKartA for closing before clearance related to
a foreign-to-foreign merger (fine imposed on 11 December 2008
against Mars for having closed the non-German parts of the acquisition of Nutro Products – see question 14).
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15 Are there any special merger control rules applicable to public
takeover bids?

Prior to its eighth reform, the GWB, unlike the EUMR, did not
explicitly waive the prohibition of putting a concentration into
effect for public takeovers, which could significantly delay the public takeover process. This has now been corrected, with the German
merger control rules now aligned with article 7(2) EUMR, allowing
the notifying parties under certain conditions to consummate the
public takeover prior to clearance. The GWB now does not prevent the implementation of a public bid that has been notified to the
BKartA, provided that the acquirer does not exercise the voting rights
attached to the securities in question or does so only to maintain
the full value of those investments and on the basis of a derogation
granted by the BKartA.
16 What is the level of detail required in the preparation of a filing?

Germany is one of the few jurisdictions worldwide that requires
only a limited amount of information in a notification. The GWB
requires, as a minimum, a description of the transaction to be given
in the notification, and in addition, sets out the following required
information in respect of all participating enterprises: name, place
of incorporation, type of business, turnover of the parties involved
(worldwide, in the EU and in Germany), market shares of the parties
in Germany and the basis of its own calculation if the combined market shares amount to 20 per cent or more, and in the case of an acquisition of shares in another company, information about the shares
already held in the target company and the shares to be acquired. It
is advisable, and may accelerate the proceedings, to provide at least
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some basic information on the markets concerned by the transaction.
The level of information and analysis to be included in the notification will depend on the extent to which the merger raises substantive
competition law issues.
The notification must be submitted in German. The relevant
waiting period begins after a complete notification has been received
by the BKartA.
Foreign parties must appoint and name an authorised representative in Germany, on whom documents in the merger proceedings can
be formally served. In contrast to EU merger control law, there is
no obligation to submit the acquisition or merger agreement or any
additional documents such as internal reports or annual reports and
accounts to the BKartA. However, the BKartA sometimes requests
such documents. Similarly, the BKartA does not usually require the
submission of powers of attorney.
In 2006, the BKartA published a form that may be used by
the parties to make the notification. The form can be found on the
BKartA’s website. It is not, however, compulsory under the GWB to
use the form. In practice, many notifying parties therefore continue
to notify a concentration by means of a simple letter setting out the
necessary information.
17 What is the timetable for clearance and can it be speeded up?

After submission of a complete notification, the BKartA must decide
within one month of the notification whether to clear the merger or,
if the transaction raises competition concerns, whether to commence
an in-depth second phase investigation. Decisions in second phase
proceedings must be issued within four months of the notification
date. The four-month period may be further extended, provided that
the notifying parties consent to such extension. This is applied in
many cases after commitments have been proposed by the parties in
order to allow the BKartA to properly market test the commitments.
The eighth reform of the GWB has introduced an automatic extension of the second phase investigation by one month in the event
that the parties submit commitments to the BKartA. In addition,
the reform has introduced a stop-the-clock mechanism in second
phase proceedings should the notifying parties not fully respond to
an information request of the BKartA.
In practice, decisions are usually issued within the initial investigation period of one month (95 per cent of all notifications to the
BKartA).
18 What are the typical steps and different phases of the investigation?

If the BKartA has sufficient data on the relevant markets, a decision
is likely to be issued after internal discussions within the BKartA’s
division responsible for the case. If the BKartA requires more information about market conditions (which is often the case) or needs to
verify the information provided by the parties, it often contacts other
market participants (such as competitors, customers or suppliers) to
seek their views and information on their activities and the relevant
markets, as well as often requiring the notifying parties to provide
further information.
In the vast majority of cases, the BKartA is able to ascertain during the first-phase investigation that the case does not raise substantive competition problems in Germany. In these cases, the BKartA
will issue an informal clearance letter within the first phase. The
clearance letter is not reasoned and not subject to appeal by third
parties.
If competition concerns are identified during the first-phase
investigation, the BKartA must inform the parties (usually, but not
necessarily, in writing) within one month that a second-phase investigation will be initiated. If the initial concerns are not confirmed
during the second phase, the BKartA will either clear the concentration directly or, if there are intervening third parties, issue a draft
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clearance decision. If the second-phase investigation confirms the
competition concerns, the BKartA will set out the identified issues
in a written statement of objections. Both the statement of objections and the draft clearance decision shall provide an opportunity
to submit comments to the BKartA. In addition, upon request of the
notifying or the intervening third parties, the BKartA will also allow
them to present their comments in a meeting with the case team.
In principle, merging parties can submit proposals for commitments at any time of the procedure, provided that the BKartA still
has sufficient time to review and market test the proposal. At the end
of a second phase, the BKartA will either issue a clearance decision,
a clearance decision with commitments or a prohibition decision. All
three types of decisions are formal administrative decisions, which
means that they must be reasoned and are subject to full judicial
review.
Substantive assessment
19 What is the substantive test for clearance?

A merger must be prohibited by the BKartA if it ‘would significantly
impede effective competition’, in particular if it leads to the creation
or strengthening of a dominant market position.
One of the key elements of the eighth reform of the GWB was the
replacement of the market dominance test by the EU SIEC (significant impediment to effective competition) test. In practice, however,
such an alignment of the substantive test is unlikely to materially
affect the BKartA’s analytical framework. The BKartA has already
stated that, post-reform, the dominance test will survive as the key
standard example of SIEC, and that it will continue to follow the
principles set out in its new Guidance mentioned below. It can be
expected that the BKartA will apply the analytical framework in a
similar way as the European Commission. Some differences might
remain though.
According to the definition of dominance under the GWB, a
dominant market position exists if one or more enterprises have no
competitors at all, are not subject to material competition, or are in
a superior market position that enables them to act independently
of competitors, customers and other market participants. The GWB
contains a number of rebuttable presumptions as to the existence of
dominant market positions. All presumptions are linked to market
shares. There is a presumption of single dominance where a single
company has a share of at least 40 per cent of the market (raised
from one-third prior to the eighth reform). Collective dominance
(a question that was at the heart of a number of recent high-profile
mergers reviewed by the BKartA and the German courts) is presumed
if three or fewer enterprises have a combined market share of at least
50 per cent, or if five or fewer enterprises have a combined market
share of at least two-thirds. In contrast to the presumption of single
firm dominance, the parties themselves must rebut the presumption
of collective dominance (by showing, inter alia, that there would be
no implicit collusion between the presumed jointly dominant companies). Because the BKartA is under a statutory obligation to fully
investigate all relevant factors, these presumptions function more like
soft safe harbours. Before the courts, they continue to play a slightly
more important role.
The BKartA has proven in a number of cases in recent years
that it is ready to consider complex economic arguments. Besides
market share levels, the factors taken into account by the BKartA
include the competitive structure of the market, barriers to entry,
potential competition, closeness of competition, switching costs,
access to customers (eg, importance of distribution networks and
brands), access to suppliers, vertical integration, structural links to
competitors, suppliers and customers, and also, if relevant, the parties’ financial resources. This trend has been further evidenced by
the new Guidance on Substantive Merger Control published by the
BKartA on 29 March 2012.
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There are three exceptions to this rule. A concentration cannot
be prohibited by the BKartA even if it would significantly impede
effective competition in three situations.
The first exception concerns situations where the parties can
show that the merger will also result in an improvement of market conditions on another market, which outweighs the detrimental
effects on competition.
The second exception concerns situations in which the relevant
market for the transaction has been in existence for at least five years
and had a total annual value of less than €15 million in the last
calendar year (de minimis market clause). In a landmark decision
of 25 September 2007, the German Federal Court of Justice decided
that, for the purposes of assessing the €15 million threshold, only
the value of the German market has to be taken into account, even
if the geographic market is wider than the national market. If the
relevant geographic market is narrower than the national market,
the relevant geographic market must be taken as the reference point
for the calculation.
However, the clause should be assessed carefully, since, in a
limited number of cases and under clearly defined conditions, the
BKartA is allowed to bundle closely related geographic and product
markets and to aggregate their volumes of sales when calculating the
total size of the German market for the purposes of the de mimimis
market clause. This can be the case in particular where:
• a product market has been artificially separated into different de
minimis markets within Germany;
• the transaction affects several homogeneous geographically
neighbouring de minimis markets;
• the transaction affects several neighbouring product markets that
have comparable competitive market structures; or
• the parties operate on a local de minimis market but also on
non-de minimis upstream and downstream markets where the
conditions of competition on the de minimis market directly
determine which competitors are able to operate on the upstream
or downstream markets.
Although the above principles were developed at a time where the
legal framework was different (the question of de minimis markets
played a role in determining whether there was a notification obligation in the first place), it is likely that the jurisprudence of the courts
continues to be applied in the context of the new rules. As a consequence, there remains significant uncertainty around the practical use
of the de minimis market exception.
The third exception is a specific rule for the failing firm defence
in the press sector. Dominant publishers will be allowed to acquire a
small or medium-sized competitor even if this leads to the strengthening of a dominant market position, provided that the acquired
publisher meets specific financial underperformance criteria (which
are clearly defined by the law and differ from the failing firm defence
criteria) and that no other acquirer could be found.
20 Is there a special substantive test for joint ventures?

Since there is no distinction between concentrative and cooperative
joint ventures under the GWB, all joint ventures have to pass the
SIEC test under the merger control rules.
In addition to the SIEC test under merger control, all cooperative aspects of the joint venture are reviewed under the restrictive
practices provisions of the GWB (this is in contrast to the EUMR,
where potential coordination effects between the parent companies
are assessed as part of the merger control process). This review is
not automatically integrated into the merger procedure but may be
performed either in parallel or after the merger procedure (eg, after
a merger control clearance). A joint venture will raise competition
issues if it leads to coordination between its parent companies. Coor-
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dination will be more likely in cases where the parent companies continue to be active on the same market as the joint venture. Spill-over
effects on neighbouring or other markets are less likely, but can also
occur (eg, if the joint venture carries substantial weight compared to
the parent companies’ other activities). However, a joint venture is
unlikely to violate the restrictive practices provision if the following
conditions are met: (i) it is a full-function joint venture that acts as
an independent market participant; (ii) the parent companies are not
active in the joint venture’s relevant product markets; and (iii) the
joint venture is not exclusively or predominantly active in markets
upstream or downstream of its parent companies’ activities.
21 What are the ‘theories of harm’ that the authorities will investigate?

The BKartA examines all aspects of competition in the relevant markets. This covers unilateral and coordinated effects in horizontal,
vertical and conglomerate mergers. A detailed summary of how
the BKartA will typically approach the analysis can be found in the
BKartA’s revised Guidance on Substantive Assessment (see question
19).
With regard to unilateral effects, key aspects of the BKartA’s
analysis relate to: market shares, concentration ratio, capacity and
capacity restrictions, customer preferences and switching costs, IP
and know-how factors, market phase, access to procurement or sales
markets, links with other companies, financial resources, potential
competition and market entry, neighbouring substitution and countervailing buying power. In vertical mergers, the BKartA focuses its
assessment on input and customer foreclosure effects (eg, Stihl/Zama
Asien decision of 18 July 2008).
With regard to coordinated effects, the BKartA’s assessment
focuses on the question of whether coordination becomes more stable, for example, because a significant outside competitor is acquired
(eg, Nordzucker/Danisco decision of 17 February 2009 and Magna/
Karmann of 21 May 2010), or the companies participating in coordination become more symmetric (eg, Axel Springer/ProSiebenSat.1
decision of 19 January 2006, confirmed by the Federal Court of
Justice on 8 June 2010).
The identification of competition issues in conglomerate mergers
is rather rare. An example of this is the Axel Springer/ProSiebenSat.1
case, where one of the issues was cross-media effects and foreclosure.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Non-competition issues are not relevant and may not be taken into
account by the BKartA.
However, the BKartA’s decision to prohibit a merger can be
overruled by the federal minister of economics and technology if
the negative effects of the merger on competition are outweighed by
benefits to the economy as a whole or if the merger is justified by an
overriding public interest. The decision may also include conditions
imposed on the parties. The minister enjoys a wide margin of appreciation with regard to the criteria for granting an authorisation, but
the decision is subject to judicial review on questions of substance as
well as on procedural questions. In addition, before an authorisation
can be granted by the minister, an elaborate procedure has to be followed. In particular, the Monopolies Commission, an independent
but government-sponsored competition policy think tank has to issue
a public opinion on the public interest issue. Afterwards, a public
hearing has to be held.
Cases of ministerial authorisation being granted are rare. Since
the introduction of merger control in 1973, a ministerial authorisation has only been granted without conditions in three cases and with
conditions in five cases. In total, there have been only 21 applications.
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23 To what extent does the authority take into account economic
efficiencies in the review process?

Efficiency arguments have so far not played a major role in the
BKartA’s practice. It is anticipated that the BKartA is unlikely to
accept efficiency arguments where the transaction would lead to the
creation or strengthening of a dominant market position. However,
in such cases, a clearance can still be granted if the parties can demonstrate that the merger will also result in an improvement of market
conditions that outweighs the disadvantages of the market dominance. Efficiencies could only be considered as such an improvement
of market conditions if the efficiency gains would be passed on to the
consumer (‘balancing clause’). In this respect the BKartA will require
a high level of proof that the parties will pass on the efficiencies. As
the BKartA works on the assumption that a dominant company has
little or no incentive to pass efficiency gains on, it is rather difficult
for merging parties to successfully bring forward efficiency arguments. Whether efficiencies will be accepted as a defence in SIEC
cases that do not create or strengthen a dominant position is an open
question. Efficiency arguments can play a certain role in proceedings
regarding a ministerial authorisation (see question 22).
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

If the statutory conditions for prohibition are fulfilled, the BKartA
will prohibit the merger. The BKartA also has the power to order
the divestment or the disposal of certain assets where a merger has
already been completed (see question 9).
The BKartA has recently used the power to order the dissolution
of a concentration and ordered two Swiss-based companies to undo
their merger (Sulzer/Kelmix). This was the first ever divestment order
from the BKartA in relation to a foreign-to-foreign merger (however, the decision was successfully appealed by the parties on other
grounds). According to the Higher Regional Court of Düsseldorf,
public international law is not in conflict with a prohibition of a
foreign-to-foreign merger if the merger produces effects on the
German territory (judgment Phonak/GN ReSound of 26 November 2008; the judgment has been appealed but the Federal Court
of Justice did not look at this issue). However, in the case of an
already completed foreign-to-foreign merger, it remains unclear how
the BKartA would in practice be able to enforce such a prohibition
order if the parties refused to undo their merger.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The relevant provisions expressly provide for imposing conditions
and obligations and accepting structural undertakings in second
phase clearance decisions. In addition, remedies (such as a restructuring of the transaction or divestment undertakings) are also possible
prior to the clearance decision. Behavioural undertakings that do not
affect the structure of the market are rarely accepted as sufficient to
address competition concerns, unless they have similar effects (divestment of slots, access to infrastructure, etc).
Undertakings subjecting the parties to the transaction to permanent behavioural control by the BKartA are explicitly prohibited by
the GWB. However, albeit rare in practice (for a recent acceptance of
behavioural remedies, see for example the 15 December 2011 decision of the BKartA in the cable-industry related case Liberty Global/
Kabel BW) behavioural remedies are possible under German law,
if they are effective and do not lead to a permanent control of the
undertaking’s behaviour by the BKartA. The eighth reform of the
GWB clarified this in order to bring German law in line with the
EUMR.
The BKartA has published model texts for the different types of
remedies and a trustee mandate on its website. In essence, these tem-
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plates are similar to the models used by the European Commission,
but considerably shorter.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The GWB authorises the BKartA to accept remedies if they effectively
solve the competition problem and provided they do not involve
a permanent monitoring of the parties’ behaviour by the BKartA.
Consequently, a broad range of undertakings is possible as long as
the undertaking effectively remedies the competition concerns raised
by the notified transaction.
In general, all kinds of structural undertakings are accepted by
the BKartA, although in practice most are divestment undertakings.
Non-structural remedies have also been accepted in some cases
(see, for example, the acquisition of the cable network operator
Kabel Baden-Württemberg by Liberty Global Europe Holding,
where remedies included the granting of early termination rights to
large customers, the waiving of certain exclusivity clauses, etc).
Divestitures can only be made to a suitable purchaser, to be
approved by the BKartA. The BKartA will nowadays normally ask
for an ‘upfront buyer’, meaning that the parties agree not to implement the transaction until the buyer has been approved (suspensive
condition). An upfront buyer will be required in circumstances where
there is risk as to the viability of the business to be divested, finding a
suitable purchaser, or where the remedy concerns a substantial part
of the concentration. The sale must be completed within a specified time limit, six months being the usual term, extendible by an
additional six months if a divestiture trustee is required to sell the
business. ‘Fix-it-first’ solutions remain relatively rare. The BKartA
can also agree to a resolutory condition when there is sufficient interest from potential buyers which, in the BKartA’s view, make it likely
that the sale of the divested business can be completed within a short
period of time.
Any divestment remedy must be accompanied by a proposal to
safeguard the business in the interim. Normally, the parties need to
appoint a monitoring trustee to oversee compliance with the preservation measures. A ‘divestiture trustee’ will be required to handle the
disposal of the business in the event that the parent companies do not
find an acceptable purchaser within the disposal deadline.
Unlike the EUMR, the GWB does not provide for the possibility of commitments in first phase and also no deadline in second
phase for the submission of commitments. However, it is advisable
to discuss commitments with the BKartA as soon as the BKartA’s
competition concerns become clear.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

As for all mergers that it reviews, the BKartA may require remedies
in relation to foreign-to-foreign mergers before issuing a clearance
decision. As in domestic transactions, parties to a foreign-to-foreign
merger have been required to divest parts of their business around
the world. Other remedies have also been imposed on parties to a
foreign-to-foreign merger.
The BKartA liaises closely with other competition authorities
investigating a merger, in particular with regard to remedies, provided the parties supply a waiver allowing the BKartA to exchange
the necessary confidential information with the other competition
authorities.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

A clearance decision of the BKartA does not automatically cover
arrangements that are related and necessary to the implementation
of the concentration. Insofar as these arrangements may restrict
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competition between the parties, they may, however, be reviewed
outside the merger control process under the restrictive practices provisions of the GWB. This does not mean that such arrangements are
automatically unlawful and void. As a basic rule, ancillary arrangements are exempted from the restrictive practices provisions if they
are necessary and indispensable to the successful implementation of
the concentration. In particular, ancillary restrictions in the context
of newly formed joint ventures and moderate non-compete obligations on the seller may qualify for favourable treatment under the
GWB. In any event, the European Commission’s practice and the
European Courts’ case law as well as the rules contained in the Commission’s Ancillary Restraints Notice are taken into account in practice when assessing the validity of related arrangements.
In its merger clearance decisions, the BKartA sometimes reserves
the right to initiate proceedings with respect to ancillary arrangements that may restrict competition. However, as a practical matter,
the risk that the BKartA will actually pick up a case at a later point in
time seems rather remote if it does not immediately raise competition
concerns and announce its intention to challenge the arrangements.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Already during the initial investigation period of one month, but even
more so during the second phase in-depth investigations, the BKartA
often contacts customers and competitors for market information.
The reactions of customers and competitors have a substantial influence on the outcome of proceedings.
Moreover, a third party may, upon application, formally participate in merger control proceedings before the BKartA as an intervening party if its interests are materially affected by the notified
transaction. Therefore, competitors, customers and suppliers usually
qualify as intervening parties and have been admitted in many second
phase proceedings as interveners. No private action may be brought
parallel to the merger control proceedings of the BKartA, as merger
control in Germany is a purely administrative matter.
Third parties admitted as intervening parties have the right to
access the file, the right to be heard and the right to challenge formal
decisions (ie, rendered in the course of second phase proceedings) to
the extent they are affected by the decision. However, informal firstphase clearance decisions are not subject to appeal.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The BKartA publishes a list of notified transactions with very limited
case information on its website. The list is normally updated two
to three times a week. If the parties would like to keep the transaction confidential during an initial period, they normally have to limit
themselves to informal pre-notification discussions with the BKartA
and the submission of a draft notification. The fact that a formal
merger notification has been made in a particular case can only be
kept confidential by the BKartA in very exceptional cases and in very
specific circumstances upon request. If such a request is made and the
BKartA needs to undertake further investigations, the BKartA usually
does not accept the notification as triggering the waiting periods.
However, the BKartA’s practice is to publish the information that a
notification has been made in each and every case and it will only
postpone such publication in extremely rare cases.
In addition, the BKartA now also publishes a list of all ongoing
second-phase investigations.
Information on important merger decisions of the BKartA are
published in the form of press releases on the internet and in the biennial competition report of the BKartA. A non-confidential version of
all second phase decisions is also available on the BKartA’s website.
Since 2009, the BKartA has increased the information available on
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its cases by publishing summary reports of selected cases on its website (some of which are also available in English), including cases
decided in the first phase and even cases relating to notifications that
were withdrawn by the parties after the BKartA informed them of
its intention to prohibit the transaction.
The BKartA is under a statutory obligation to guarantee confidentiality and the disclosure of any business secrets by staff of the
BKartA would constitute a criminal offence. Consequently, business
secrets contained in a merger notification or in a response to an information request issued by the BKartA will be kept confidential by
the BKartA if they are identified as such by the notifying party, and
indeed amount to business secrets.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The BKartA cooperates closely with other competition authorities
in the EU and outside the EU, both on a formal and informal basis,
where appropriate. However, the transmission of business secrets
provided by the merging parties or by third parties is only permitted
if the parties that have submitted the information give their consent,
if the information is used for the same subject matter for which it
was collected and if the receiving authority protects the confidentiality of the information. Regular cooperation exists in particular
with the European Commission on jurisdictional issues, with other
national competition authorities, in particular with the US FTC and
DOJ, and on policy matters, within the International Competition
Network and the OECD. In 2010, a merger working group has been
established within the EU with members from all national competition authorities in the EU and observers from the EFTA countries.
Since 2001, the European Commission and the national competition authorities of the member states have intensified contacts
through the European Competition Authorities (ECA). Within the
ECA, the national competition authorities exchange basic case information about notified transactions. Notification of a transaction in
one EU member state can therefore trigger questions from other
national competition authorities.
Judicial review
32 What are the opportunities for appeal or judicial review?

All second-phase decisions of the BKartA are subject to full judicial
review by the Higher Regional Court of Düsseldorf. Judgments of the
Higher Regional Court are subject to further review by the Federal
Court of Justice only on a point of law.
In its decision of 25 September 2007 regarding the Springer/
ProSiebenSat.1 case, the Federal Court of Justice acknowledged the
right to a declaratory judgment on the BKartA’s merger prohibition
decisions, even in cases where the parties have given up their initial
intention to continue with the merger. According to the Court, the
right to judicial review must be granted when the parties have ‘a
particular interest’ in such judicial review, either to clarify the factual
basis of the BKartA’s decision or to obtain legal certainty on a point
of law (eg, if a similar acquisition may be attempted in the future).
Judicial review of formal clearance decisions that are issued by
the BKartA as a result of second-phase proceedings is also available
to third parties admitted, at the BKartA’s discretion, as intervening
parties (as well as, in some circumstances, third parties who applied
for this status but were refused on the grounds of procedural efficiency) to the extent that their competitive interests are directly and
individually affected by the decision.
However, third parties admitted as intervening parties in the initial merger control procedure do not automatically have the right
to appeal the BKartA’s decisions. As stated above, they still have to
demonstrate how the decision directly and individually affects their
competitive interests.
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Update and trends
Overview of significant changes in German merger control
introduced by the eighth reform of the GWB
After parliamentary hearings that lasted more than a year, the German
legislator enacted a new reform of the Act against Restraints of
Competition (GWB), which entered into force on 30 June 2013.
The reform brought about changes to various aspects of
German competition law. With regard to merger control rules, some
of the changes aimed to bring German merger control law more
in line with European merger control law while still maintaining
certain particularities of the German rules. In this respect, the most
prominent aspect of the reform is the revision of the substantive test
for clearance and the change from the market dominance test to the
SIEC (significant impediment to effective competition) test. The new
test mirrors exactly the substantive test under the EUMR and the
dominance test will survive only as an example of a SIEC. With this
change, after a debate among German scholars and practitioners
lasting almost 10 years, Germany has finally brought its substantive
test in line with the European rules. Using the same argument as in
2004 when the EU introduced the SIEC test, the German government
mainly justified the proposal on the basis of a potential enforcement
gap. The new test allows the BKartA to block certain transactions
where it was unable to do so under the previous framework (such
as non-coordinated effects in narrow oligopolies). It also argued that
the BkartA has now built sufficient economic expertise to apply the
allegedly more effects-based SIEC test.
However, this change is unlikely to bring about any significant
practical changes. First, as explained in more detail in questions 19
to 23, the BKartA’s substantive analysis has in most cases already
been comprehensive and involved a precise economic analysis. The
recent publication by the BKartA of new, very detailed guidelines for
the substantive assessment of concentrations is evidence of this
development. Secondly, the number of transactions covered by the
‘enforcement gap’ is likely to be very small.
It is interesting to note that the reform has left the definition of
the concept of ‘dominance’ virtually untouched and that the new law
still sets out market share-based presumptions of dominance. The bar
for the presumption of single market dominance has, however, been
raised from one-third to 40 per cent.
The other major amendments to German merger control rules are
diverse. The following points are noteworthy:

In proceedings brought by third parties against a clearance decision, the Higher Regional Court of Düsseldorf may order interim
measures preventing the parties from consummating the transaction.
The court will do so if, based on a preliminary assessment, it has
‘serious doubts as to the legality of the appealed clearance decision’
issued by the BKartA. In contrast to the normal court proceedings,
the appellant further has to claim that its rights are infringed by
the clearance decision. Thus, the requirements for getting an interim
order are more demanding than for lodging an appeal (see question
29).
Ministerial authorisation decisions overruling a prohibition
order of the BKartA are also subject to full judicial review by the
Higher Regional Court of Düsseldorf.
It is also interesting to note that, for the first time in the BKartA’s
existence, one regional court (LG Köln) had to decide on the German state’s liability in connection with a merger that was declared
by higher courts to have been unlawfully blocked by the BKartA. In
the case at hand, the court recognised the responsibility of the state
but decided that no damages should be paid by the state since the
conditions for fault were not fulfilled.
33 What is the usual time frame for appeal or judicial review?

An appeal against a decision by the BKartA has to be filed with the
BKartA within one month after service of the decision. In cases of an
application for ministerial authorisation, the period for a subsequent
appeal begins upon issue of the order by the federal minister of economics and technology.
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The de minimis market exemption clause (see question 19) now
only exempts such markets from a substantive review by the BKartA,
but can no longer be used by the parties to justify no notification being
made at all.
In Phase II, the BKartA is given the possibility to stop the clock
if it has not received complete answers from a notifying party in
response to a request for information (this provision will mirror article
10(4) EUMR).
Phase II will be automatically extended by one further month if the
notifying party submits remedy proposals.
Under the previous regime, there were no specific rules for public
takeover bids. The new law has introduced an exemption from the
standstill obligation by introducing a provision that mirrors article 7(2)
EUMR.
The reform clarified that remedies of a behavioural nature are
admissible under the GWB, provided they do not require a permanent
control of the merging parties’ behaviour.
The turnover thresholds applicable to the press sector (see
question 5) have been increased in order to allow smaller newspaper
publishers to merge more easily. In addition, a specific exception
to the prohibition of mergers in the press sector is introduced.
Dominant publishers will be allowed to acquire a small or mediumsized competitor even if this leads to the strengthening of a dominant
market position, provided that the acquired publisher meets specific
financial underperformance criteria (which are clearly defined by the
law and different from the failing firm defence criteria) and that no
other acquirer could be found.
The reform clarified that the invalidity, under German civil law, of
transactions implementing a merger in violation of the clearance/
suspensory requirement can be reversed for cases notified to the
BKartA ex-post, provided the BKartA conducts a review under the
‘merger dissolution procedure’ (see question 9) and decides to
formally close the dissolution procedure.
The BKartA has now the possibility to review, under German
merger control rules and in cooperation with other public authorities,
concentrations involving German public health funds, which fell
outside the scope of the review prior to the eighth reform of the GWB.
However, the review will follow specific procedural rules, which to some
extent differ from the general rules set out in this chapter.

Court proceedings before the Higher Regional Court of Düsseldorf will typically last 12 to 36 months before a judgment is issued.
The judgment of the Higher Regional Court can then be appealed
within one month of judgment having been handed down. Following this, a review process before the Federal Court of Justice will
normally take another one to three years.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The BKartA is responsible for the enforcement of obligations under
the GWB to notify concentrations and not to complete them prior
to clearance.
To ensure that all transactions subject to merger control in Germany are notified to the BKartA, transaction activity is monitored
by the BKartA. If a transaction is likely to fall under the GWB, the
BKartA will ask for information and an explanation if the parties
to the transaction have not submitted a notification. The BKartA
is particularly likely to request an explanation from the parties to a
merger for not having notified a concentration to the BKartA if it has
received a complaint from third parties.
As regards foreign-to-foreign mergers, the BKartA starts from the
assumption that all transactions triggering the turnover thresholds
affect competition within Germany, unless they have no ‘appreciable effect’ within the territory of Germany (see question 7). There
is, therefore, no exemption from the obligation to notify. The same
applies to the enforcement of this obligation. Although it is unlikely
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that fines will be imposed for unintentional violations of the obligation to notify where the parties did not realise that the transaction
would affect the German market, the BKartA will enforce the notification obligation if it becomes aware of a concentration not notified
despite its effects in Germany. The fact that the highest fine ever
imposed on an undertaking for a ‘gun-jumping’ violation related to
a foreign-to-foreign merger (see questions 12 and 14) is a clear signal
that the BKartA will not treat foreign companies more leniently.
35 What are the current enforcement concerns of the authorities?

In 2012, out of approximately 1,200 notifications submitted to
the BKartA, 21 led to an in-depth second-phase investigation. Out
of these 21 cases, four were ultimately prohibited by the BKartA.
Four were abandoned by the parties. One further concentration was
cleared subject to conditions and obligations. It is interesting to note
that a number of those cases related to markets that were geographically defined as regional within Germany.
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Whereas the clear trend in merger control enforcement by the
BKartA between 2005 and 2009 related to hospital mergers (with a
total of three prohibition decisions) and to electricity and gas mergers
(in 2009, all of the five published second phase decisions concerning
the sector were clearance decisions with conditions), the BKartA has
recently focused on three other sectors, namely petrol stations, food
retail and media.
The reduction in the number of concentrations notified to the
BKartA due to the introduction of a second domestic threshold
and the economic crisis as well as the fact that the BKartA recently
created a third decision division aimed at fighting cartel behaviour
constitute an indication of a shift in priorities towards non-merger
competition cases. In addition, the instrument of sector inquiries is
also increasingly being used.
36 Are there current proposals to change the legislation?

For more details on the eighth reform of the GWB, please see ‘Update
and trends’.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation is Law No. 3959/2011 on the Protection of
Free Competition (the Law).
The Law is enforced by an eight-member Competition
Commission (the Commission), an independent authority with
administrative and economic autonomy supervised by the minister
of economy, competitiveness and the marine, with a five-year term
of office.
The Directorate General of Competition (DG) is headed by a
general director appointed by the Commission for a four-year term
of office
The National Telecommunications and Post Committee enforces
the Law regarding concentrations and antitrust cases in the electronic
communications sector, according to Law No. 4070/2012.
Concentrations and antitrust cases in the media sector (TV, radio,
newspapers and periodicals) are governed in principle by Law No.
3592/2007 (the Media Law) and by Law No. 3959/2011. This law
is enforced by the Commission.
2

What kinds of mergers are caught?

The Law applies to concentrations in general. The term ‘concentration’
includes any kind of merger or acquisition between two or more
previously independent undertakings. A concentration is also deemed
to arise where one or more persons already controlling at least one
undertaking, or one or more undertakings, acquire direct or indirect
control over the whole or parts of one or more undertakings.
3

What types of joint ventures are caught?

All full-function joint ventures shall constitute a concentration
and shall be examined under merger control rules. However, the
cooperative aspects of the joint venture shall be examined under
article 1(1) and (3) of the Law. In making this appraisal, the
Commission shall take into account: whether the parent undertakings
retain a significant portion of activities in the same market as the joint
venture or in an upstream, downstream or closely related market;
and whether it is likely that the joint venture eliminates competition
in a substantial part of the relevant market.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

According to the Law, control shall be constituted by rights, contracts
or other means that either separately or in combination, and having
regard to the considerations of fact or law involved, confer the
possibility of exercising decisive influence on the activities of an
undertaking, in particular by: ownership or usufruct over all or
part of the assets of an undertaking; and rights or contracts that

166

confer decisive influence on the composition, voting or decisions
of the organs of an undertaking. Control is acquired by the person
or persons who (or undertakings that): are holders of the rights or
entitled to rights under the contracts concerned; or while not being
holders of such rights or entitled to such rights under such contracts,
have the power to exercise the rights deriving therefrom.
The acquisition of control may be in the form of sole or joint
control. Sole control is normally acquired where an undertaking
acquires a majority of the voting rights of a company. Sole control
may also be acquired in the case of a ‘qualified minority’. This may
be established when a minority shareholder has sole control on
a de facto basis, if he or she is likely to achieve a majority at the
shareholders’ meeting, given that the remaining shares are widely
dispersed to a large number of shareholders and this shareholder has
a stable majority of votes in the meetings, as the other shareholders
are not present or represented. In this context, the Commission
has held that the acquisition of 38.87 per cent of a listed company
constitutes a concentration within the meaning of the Law.
Joint control exists when the shareholders must reach agreement
on major decisions concerning the controlled undertaking. The
Commission has consistently held that joint control exists in the
case of equality in voting rights or in the appointment of decisionmaking bodies. Furthermore, it has held that the acquisition of
minority interests may be caught by the Law if, in combination with
other factors, it may confer joint control to the holding party, that
is, when this minority shareholder can block actions that determine
the strategic commercial behaviour of the undertaking. As such, the
Commission considers decisions on investments, business plans,
determination of budget, or the appointment of management. Such
veto rights may be included in a shareholders’ agreement or in the
company’s statutes. Finally, joint control exists, according to the
Commission, when the minority shareholdings together provide the
means for controlling the target undertaking. This can be the result of
either an agreement by which they undertake to act in the same way
or can occur on a de facto basis, when, for example, strong interests
exist between the minority shareholders to the effect that they would
not act against each other in exercising their rights in relation to the
joint venture.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A concentration is subject to a pre-merger notification if the parties
have a combined aggregate worldwide turnover of at least E150
million and each of at least two participating undertakings has an
aggregate turnover exceeding E15 million in Greece. In concentrations
in the media sector the thresholds are E50 million and E5 million
respectively.
In the case of an acquisition of parts of one or more undertakings,
irrespective of whether these parts have a legal personality or not,
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only the turnover related to the target assets shall be taken into
account with regard to the seller.
Regarding credit institutions and other financial institutions and
insurance undertakings, article 10(3) of the Law includes specific
provisions regarding calculations of turnover.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The filing is mandatory without exception.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Yes, if the thresholds are met, according to article 6. Several foreignto-foreign mergers have been notified where the parties had sales in
the Greek market, even in the absence of a local company or assets.
The basis for the application of the Law to such mergers is article
46 thereof, under which the Law is also applicable to concentrations
taking place outside Greece, even if participating undertakings are
not established in Greece, where they have actual or potential effects
on competition in the Greek market.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The Commission’s role in competition policy matters relating to
special sectors of the economy under the umbrella of a regulatory
authority, such as the telecommunications sector, has been limited
to a consultative one.
Legislation relating to special sectors, such as banking, insurance,
investment services, telecommunications, media, energy etc, provide
for special notifications or approvals, not related to antitrust issues,
in cases of acquisitions of major holdings. In addition, there exist
special reporting requirements when a major holding in a company
listed in the Athens Stock Exchange is acquired or disposed of. These
should be examined on a case-by-case basis.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

A pre-merger filing should be submitted within 30 calendar days
from the conclusion of a binding agreement, the announcement of
a public bid or the acquisition of a controlling interest. Filing before
any of the above events, in principle, shall not trigger the timetable
for clearance.
In the case of wilful failure to notify a concentration as above, the
Commission imposes a fine of at least E30,000 up to 10 per cent of
the aggregate turnover of the undertaking under obligation to notify.
In the majority of cases the fines for late notification do not exceed
the minimum ones or double that amount, although there have been
some exceptions.
Failure to notify constitutes a criminal offence for the
undertaking’s lawful representative, punishable with a penalty from
E15,000 to E150,000.
10 Who is responsible for filing and are filing fees required?

In the case of a merger agreement, the concentration must be
notified by all parties involved, whereas in cases of acquisition of
sole control by the party acquiring control and in cases of acquisition
of joint control, notification must be made by all the undertakings
participating in the agreement.
The filing fee for a pre-merger filing amounts to E1,100.
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11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

In cases of concentrations subject to pre-merger control, the
implementation of the transaction is prohibited until the Commission
issues a decision:
• approving the transaction under article 8(3) (Phase I decision);
• approving the transaction after an in-depth investigation (with or
without conditions) within 90 days from the initiation of Phase
II proceedings, according to articles 8(4), (5), (6) and (8) (Phase
II decision);
• approving the transaction before a 90-day term following initiation of Phase II proceedings has expired without the issuance of
a prohibitive decision (deemed clearance); and
• prohibiting the transaction according to article 8(6) (see question
17).
The Commission has held, on one occasion, that a clause in a
shareholders’ agreement notified to the Commission in which it was
agreed that representatives of the purchasing undertaking would be
entitled to pay daily visits to the premises of the sold undertaking to
monitor its activities and that every financial transaction of the sold
undertaking, beyond the day-to-day operations, would require the
purchaser’s consent, constituted an implementation of the acquisition
of control by the purchasing undertaking prior to the Commission’s
approval. Consequently, a fine has been imposed for early closing.
The Commission was particularly influenced by the fact that the
agreement provided for liquidated damages in the case of a breach
of the undertakings.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Closing before clearance attracts a fine of at least E30,000 and up
to 10 per cent of the aggregate turnover of the undertaking under
obligation to notify. In the majority of cases, the fines for early closing
do not exceed the minimum ones or double that amount, although
there have been exceptions.
Closing before the Commission’s decision constitutes a criminal
offence for the undertaking’s lawful representative, punishable with
a fine from E15,000 to E150,000.
The Commission may adopt appropriate provisional measures
to restore or maintain conditions of effective competition if the
concentration has closed before a clearance decision or in breach of
the remedies imposed by the Commission’s clearance decision.
Early implementation may only be allowed following a special
derogation by the Commission. Derogations may be granted to
prevent serious damage to one or more of the undertakings concerned
or to a third party. A derogation may be requested or granted at
any time (before notification or after the transaction) and revoked
by the Commission in the circumstances provided in the law, for
example if it were based on inaccurate or misleading information.
The Commission may, in granting a derogation, impose conditions
and obligations to the parties to ensure effective competition
and prevent situations that could obstruct the enforcement of an
eventual blocking decision. The Commission regards derogations
as an exceptional measure and grants them with great caution, in
particular where the participating undertakings face serious financial
problems. In 2012 the Commission granted a derogation to a major
Greek bank which would take over from a bank under liquidation
all its current account contracts with its customers. The Commission
held that the immediate implementation of the succession was crucial
not only for the customers of the failed bank, so that they could have
immediate access to their bank accounts, but also to safeguard the
reputation of the Greek banking system.
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13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

him all necessary powers to act before the Commission and also to
act as attorney for service.

The Commission would impose sanctions in cases involving closing
before clearance in foreign-to-foreign mergers.

17 What is the timetable for clearance and can it be speeded up?

14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

‘Hold-separate’ arrangements have, to date, not been accepted by
the Commission as it considers that a concentration at the level of
the parent undertakings outside Greece gives the possibility to the
acquiring undertaking to implement its business and pricing policy to
the seller’s customers in Greece, thus acquiring control of the target’s
local market share.
15 Are there any special merger control rules applicable to public
takeover bids?

In the case of public bids or acquisitions of controlling interest on the
stock exchange, implementation is allowed provided the transaction
has been duly notified to the Commission and the acquirer does not
exercise the voting rights of the acquired securities, or does so only
in order to secure the full value of the investment and on the basis
of a derogation decision issued by the Commission. In a derogation
issued in this context, the Commission allowed the exercise of the
voting rights of the acquired shares to elect a new board of directors,
provided this board would not proceed to management acts that
would substantially modify the assets or liabilities of the company
until the issuance of the clearance decision by the Commission.
16 What is the level of detail required in the preparation of a filing?

Pre-merger filing is onerous. A specific form exists similar to form
CO, as well as a short form filed when the notifying party considers
that the concentration does not raise serious doubts. As a general rule
, the short form may be used for the purpose of notifying concentrations, where one of the following conditions is met:
• none of the parties to the concentration are engaged in business
activities in the same relevant product and geographic market
(no horizontal overlap), or in a market which is upstream or
downstream of a market in which another party to the concentration is engaged (no vertical relationship);
• two or more of the parties to the concentration are engaged in
business activities in the same relevant product and geographic
market (horizontal relationships), provided that their combined
market share is less than 15 per cent; and/or one or more of
the parties to the concentration are engaged in business activities in a product market which is upstream or downstream of a
product market in which any other party to the concentration is
engaged (vertical relationships), and provided that none of their
individual or combined market shares at either level is 25 per
cent or more; or
• a party is to acquire sole control of an undertaking over which it
already has joint control.
The Commission may require a full form notification where it
appears either that the conditions for using the short form are not
met, or, exceptionally, where they are met, the Commission determines, nonetheless, that a full form notification is necessary for an
adequate investigation of possible competition concerns.
Notifications should be submitted in four copies in the Greek
language, with supporting documents as well as by e-mail. In practice, if these are in English, no Greek translation will be required,
except for the concentration agreement itself. This document, or at
least its principal provisions, should be translated into Greek. The
submitting attorney should produce a power-of-attorney granting
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There is a two-stage procedure for pre-merger filings.
If the concentration does not raise serious doubts concerning
potential restrictive effects on competition, the Commission should
issue a clearance decision within one month of notification.
If the concentration raises serious doubts, the president of the
Commission must issue a decision within one month of notification
initiating a full investigation of the notified transaction. The
participating undertakings should be immediately informed about
this decision. The case is introduced before the Commission within
45 days. From that date, the undertakings may within 20 days at the
latest propose commitments. In exceptional cases, the Commission
may accept commitments even after the expiration of the 20-day
term, in which case the term for the issuance of a decision under
article 8(6) is extended from 90 to 105 days. Where the Commission
finds that the concentration substantially restricts competition in
the relevant market, or that, in a case of joint venture, the criteria
laid down by article 1(3) are not fulfilled, it shall issue a decision
prohibiting the concentration. Such decision must be issued within
90 days of the initiation of Phase II. If the Commission finds that
the concentration does not substantially restrict competition or if
it approves the same with conditions, it shall issue an approving
decision. If the 90-day term expires without the issuance of a
prohibitive decision, the concentration is deemed as approved, with
the Commission thereafter issuing a merely confirmatory decision.
This timetable cannot be speeded up.
If the participating undertakings do not furnish any required
information within the set deadline, the term for the issuance of the
decision is suspended and recommences as soon as such information
is furnished.
18 What are the typical steps and different phases of the investigation?

Upon receipt of notification, a rapporteur is appointed from the
members of the Commission who shall be assisted by a team of
employees of the DG. An investigation shall commence involving
contacting third parties, such as competitors or customers. Letters
may also be addressed to notifying parties with additional requests
for information, which should be replied to within at least five days
of receipt. The rapporteur should issue its recommendation to the
Commission, also made available to the notifying parties, whether to
clear the transaction or not. The parties, following the issuance of the
recommendation, have access to the non-confidential information of
the Commission’s file on the case. Third parties do not have access
to the file.
A summons is addressed by the Secretariat to the parties for
a hearing before the Commission. At the hearing, the parties may
present their arguments and examine witnesses. Thereafter, they may
also submit written pleadings.
Substantive assessment
19 What is the substantive test for clearance?

The test for clearance is that a concentration must not significantly
restrict competition in the Greek market, in particular by way of
creating or reinforcing a dominant position. Criteria taken into
account include: actual and potential competition, barriers to entry,
the economic strength of participating undertakings, the supply and
demand trends relating to the products or services involved, the
structure of the market and the bargaining power of suppliers or
customers.
In the Media Law, dominance is defined by way of reference
to a scale of market shares that will be acquired as a result of the
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concentration. These market shares vary depending on whether the
party acquiring control is active in one or more media of the same
type or of different types. The wider the spread in the various media,
the lower is the market share conferring dominance. These shares
vary from 25 per cent to 35 per cent.
20 Is there a special substantive test for joint ventures?

In addition to examining whether the joint venture will significantly
restrict competition, the Commission will assess possible ‘cooperative’
effects (see question 3).
21 What are the ‘theories of harm’ that the authorities will investigate?

Single or joint market dominance is the basic concern of the authorities
during their investigation of a concentration. On occasions they have
also examined unilateral, coordinated, vertical and conglomerate
effects.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

In recent years, the Commission has shown that it also takes into
account the effects on the national economy when examining a
merger. For example, in relation to the construction and banking
sectors, the Commission has repeatedly stressed the need to support
concentrations therein, as these sectors account for a considerable
percentage of gross national income and concentrations would lead
to the formation of more competitive and modernised groups with
increased economic and productive strength, which would offer
employment to a wide range of professions.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Economic efficiencies are taken into account by the Commission.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

If the authorities find that a concentration significantly restricts
competition, then a prohibitive decision shall be issued (see questions
11 and 17).
If a concentration has been implemented in breach of the Law or
in breach of a prohibitive decision, the Commission may require the
undertakings concerned to dissolve the concentration, in particular
through the dissolution of the merger or disposal of all the shares or
assets acquired, so as to restore the situation prevailing before the
implementation of the concentration. Divestment has to date been
ordered only once, in a transaction between Greek companies. The
Commission may also order any other appropriate measure for the
dissolution of the merger.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The Commission may clear the transaction subject to conditions
so as to render the concentration compatible with the substantive
test for clearance or to ensure compliance by the parties with the
amendments to the terms to the concentration agreed by them. A
fine for non-compliance may be threatened by the Commission,
which may not exceed 10 per cent of the aggregate turnover of the
undertakings. By virtue of a subsequent decision verifying that the
conditions have been breached, the Commission may declare that the
fine has been forfeited.

www.gettingthedealthrough.com

GREECE
In a 2011 decision involving the ice-cream sector, the Commission
analysed in great depth the non-coordinated and coordinated effects
of the transaction and cleared it following an undertaking by the
acquiring undertaking that the exclusivity clause, obliging the point
of sales to use freezers only for the ice cream of the suppliers providing
them, would be deleted from the respective agreements. In another
2011 case in the milk sector, the Commission cleared the transaction
after a commitment by the acquiring company to divest a business
of the target and to appoint a trustee to implement such divestiture.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

To date, a decision imposing divestment as a condition for clearance
has been issued once (see question 25). In that case, in order to entirely
remove the horizontal overlap between the parties to the concentration
and enable access of competitors in the chocolate milk market and
given that it was not possible to separate the business activity of the
chocolate milk from that of white milk, the Commission concluded
that the acquiring party should sell a leading trade mark of chocolate
milk of the acquired party to an appropriate buyer. In order to ensure
the viability and competitiveness of the divested asset, the acquiring
party further committed, subject to buyer’s approval, to provide to the
buyer access to its distribution network for chocolate milk and to have
the new entity enter into a toll manufacturing agreement to produce
chocolate milk for the buyer at market prices, for a transitional period
of two years following completion of the divestiture.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

The Commission has, to date, never imposed remedies in a foreignto-foreign merger.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

A clearance decision covers restrictions directly related and necessary
for the implementation of the concentration. The Commission
usually examines these restrictions separately and clears them on the
basis of principles similar to those of the European Commission’s
Notice on ancillary restrictions.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Third parties are given the opportunity under the Law to play an
important role in the application of Greek merger control rules. The
DG may address questions to third parties, such as competitors or
customers. These should be replied to within five days and the Law
provides for fines for those who do not comply. The Commission
may invite any third party to the hearing before it, if it decides that
its participation will contribute to the examination of the case. In
addition, any third party, natural or legal person may intervene in
the proceedings by submitting written pleadings at least five days
before the hearing.
Although the Law does not explicitly give third parties the right
to complain in cases of infringement of merger control rules, there is
no obstacle to the investigation of a non-notified transaction given
the Commission’s wide powers to commence on its own initiative
investigations with the purpose of establishing whether merger
control rules have been infringed.
Third parties demonstrating a legitimate interest may file
an appeal against the decisions of the Commission before the
Administrative Appeal Court of Athens.
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Update and trends
The Commission has adopted a new Regulation governing its
operation, effective as of 16 January 2013. The new Regulation
introduces several changes to the previous Regulation adopted in
2006, for example, with regard to:
Summons of the parties before the Commission and submission
of written briefs and counter briefs: The previously existing term for
a summons at a hearing of at least 60 days before the hearing has
been reduced to 45 days and the term for briefs and rebuttals has
been reduced from 30 and 15 days before the hearing at the latest, to
20 and 10 days respectively.
Confidential documentation and access to file: The case
reporter may use during the drafting of the statement of objections
information identified as confidential, if he or she considers that such
is necessary to establish the violation. Also, the party against which

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The Commission has fixed the form and content of the public
announcement of the concentrations subject to pre-merger control
by the notifying party in the daily press. Such announcement should
take place immediately after of notification. This announcement is
also uploaded to the Commission’s website so that any interested
party may submit observations or information on the notified
concentration.
The decisions of the Commission are published in the Government
Gazette. Commercial information, including business secrets, are
protected from disclosure under article 19 of the Regulation of
Operation and Administration of the Competition Committee.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Under the Law, the Commission assists the European Commission
in investigations carried out on the basis of EU provisions. Decisions
of antitrust authorities of other member states play a crucial role in
the Commission’s assessment of the concentration. The Commission
keeps records of concentrations subject to multiple filings in the
context of the Network of European Competition Authorities (ECAs)
and cooperates with ECAs regarding merger control.
Judicial review
32 What are the opportunities for appeal or judicial review?

Decisions of the Commission are subject to appeal before the
Administrative Appeal Court of Athens. Such appeal does not
automatically suspend the enforcement of the contested decision, but
a petition to this effect may be submitted to the Appeal Court, which

a complaint has been filed may obtain a copy of the non-confidential
version thereof at any time, provided the investigation of the case by
the Competition Division is not thereby prejudiced.
Witnesses and experts: Cross-examination of witnesses or
litigants is allowed. Also, the Commission may appoint expert
witnesses to investigate matters for which special knowledge is
required.
Rights of third parties: The Commission may call an intervening
third party as a witness, if it considers that its participation may
contribute to the examination of the case. Also, the intervening third
party may request to be present at the Commission’s hearing.
Deliberations and decision making of the Commission: As the
Commission currently consists of eight members, it is provided that in
case of equality of votes, the chairman has a casting vote.

may grant a suspension of the whole or part of the appealed decision,
provided serious reasons exist. If the appealed decision imposes a
fine, the Appeal Court may suspend only up to 80 per cent of the fine.
A recourse for judicial review of the Appeal Court’s decision may
be filed before the supreme administrative court, the Council of State,
on points of law and procedure.
In a recent decision, the Commission seems to recognise the
possibility for third parties to request by way of a petition to the
Commission the revocation of a decision it has issued approving
a concentration, if this decision has been based on inaccurate or
misleading information. In such case, the Commission may issue
a new decision. However, this possibility is only available if the
applicant can invoke a specific damage that it will suffer as a result of
the approved concentration and a causal link between such damage
and the issued decision.
33 What is the usual time frame for appeal or judicial review?

The time frame for an appeal before the Appeal Court is 60 days
from the decision being served to the parties concerned. The term
for recourse before the Council of State is 60 days from the Appeal
Court’s decision being served. It may take more than a year for the
above courts to deliver their decisions.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The Commission has, to date, never prohibited a foreign-to-foreign
merger, but has imposed fines for failure to notify and for early
closing.
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35 What are the current enforcement concerns of the authorities?

In the framework of the restructuring of the banking sector in Greece,
the Commission has cleared a number of concentrations between
banking institutions. Examples are the acquisitions of assets and
liabilities of the Agricultural Bank and the Achaiki Syneteristiki Bank
by the National Bank of Greece and of assets and liabilities of the
Millenium Bank , the Bank of Cyprus, the Cyprus Popular Bank and
the Hellenic Bank by the Piraeus Bank.
36 Are there current proposals to change the legislation?

No.
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Legislation and jurisdiction
1

4

What is the relevant legislation and who enforces it?

Although Greenland is part of the Kingdom of Denmark, Greenland
has its own competition regulation. The main legislation on Greenlandic merger control is contained in the Greenland Competition Act
(Act of the Home Rule Parliament No. 16 of 19 November 2007),
which is partially modelled on prior Danish competition law.
For merger control, the provisions of the Greenland Competition
Act are accompanied by the Executive Order No. 17 of 27 June 2008
on Notification of Mergers, and Executive Order No. 22 of 1 July
2008 on the Calculation of Turnover.
The legislation can be accessed in Danish or Greenlandic on
www.lovgivning.gl.
The Competition Tribunal is the principal enforcer of competition law in Greenland. It consists of a chairman and six members
appointed by the Home Rule Parliament. The chairman and three
of the members must be independent of commercial and consumer
interests while, of the remaining three members, one is nominated by
a commercial interest organisation, one by a consumer organisation,
and one is nominated by the organisation KANUKOKA, which represents the interests of municipalities in Greenland. However, in practice it is the Competition Authority, which is the secretariat of the
Competition Tribunal, that is in charge of day-to-day administration
of the Competition Act and prepares the decisions of the Tribunal.

Yes, the Executive Order on Notification of Mergers comprises a
definition of control: control shall be constituted by voting rights or
economic ownership that confers the possibility of exercising decisive
influence on an undertaking.
Where there is an acquisition of minority shareholdings, the
Competition Tribunal will take a realistic view of the situation by
assessing the strength of voting rights and other factors. Such considerations may lead to the conclusion that the possibility of exercising
control as defined exists. It does not matter whether the control has
actually been exercised.
5

What kinds of mergers are caught?

Concentrations, acquisitions and mergers are caught. Transactions
between parent and subsidiary undertakings and between subsidiary
undertakings within the same concern are not caught.
3

What types of joint ventures are caught?

An important feature of the Greenlandic merger regime is that all
joint ventures are considered to be agreements between undertakings. There is no concept of full-function joint ventures as in Danish
or EC competition law. This means that it needs to be considered
under section 6 of the Competition Act whether a (full-function)
joint venture agreement has as its object or effect the restriction of
competition. If this is the case, it must be considered under section
8 whether the agreement will lead to efficiencies that can outweigh
the impediment of competition. The parties can submit a notification
for an individual exemption. Considering the benign treatment of
mergers, the classification of all joint ventures as agreements between
undertakings seems very strict. However, it remains to be seen how
the rules on joint ventures will be administered. Following the implementation of the Competition Act, the Competition Tribunal has yet
to issue any decisions on joint ventures.
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What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The jurisdictional threshold requires that the aggregate worldwide
turnover of the participating undertakings exceeds 20 million kroner.
The threshold refers to all revenues, not only those related to the
relevant product market, and the turnover is assessed at group level.
It is not likely that transactions falling below the thresholds will
be investigated.
6

2

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing of concentrations is mandatory if the threshold is met and
at least one of the affected undertakings (interpreted as ‘directly
involved’ in the transaction) is situated in Greenland. The latter
requirement is understood to mean that the transaction must have
an effect on at least one of the parties’ activities in Greenland.
However, the Competition Tribunal has no authority to review
concentrations. The purpose of the merger notification regime is to
gain information on concentrations. This information may be useful
in relation to possible abuses of a dominant position, or agreements
that have as their object or effect the restriction of competition, notably ancillary restraints.
Filing is not mandatory for transactions between parent and subsidiary undertakings and between subsidiary undertakings within the
same concern.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Yes. The jurisdictional thresholds do not vary according to whether
the transaction is ‘foreign-to-foreign’.
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8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

No.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The notification has to be filed within a deadline of four weeks after
implementation of the merger. If the deadline is surpassed, a fine may
be imposed. However, this sanction has not been used yet.
Generally, fines are not expected to be high. Since the Competition Tribunal does not have the competence to actually prohibit
a merger, a failure to notify will rarely lead to increased revenues,
which is an important factor when deciding on the level of the fine.

GREENLAND
Substantive assessment
19 What is the substantive test for clearance?

Since the Competition Tribunal has no authority to review or prohibit concentrations, no clearance test exists.
20 Is there a special substantive test for joint ventures?

Not applicable. See question 3.
21 What are the ‘theories of harm’ that the authorities will investigate?

Not applicable.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

10 Who is responsible for filing and are filing fees required?

Not applicable.

The subsisting undertaking is responsible for filing. Where the transaction involves the creation of a new undertaking, the responsibility
lies with this undertaking.
There are no filing fees.

23 To what extent does the authority take into account economic
efficiencies in the review process?

11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Not applicable.

Not applicable.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

None.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Not applicable.

25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Not applicable.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Not applicable.

26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Not applicable.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Not applicable.

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Not applicable.
15 Are there any special merger control rules applicable to public
takeover bids?

No.

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Not applicable.
16 What is the level of detail required in the preparation of a filing?

The notification must be submitted on a specific form called ‘Form
K5’, which has certain similarities with Form CO used when notifying to the European Commission. The form shall contain all information and documents listed in Form K5.
17 What is the timetable for clearance and can it be speeded up?

Not applicable.
18 What are the typical steps and different phases of the investigation?

Not applicable.
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Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Not applicable.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The Act on public access to documents in public files does not apply
to merger cases, and information will generally be treated as confidential information. Section 15 of the Competition Act provides
which information is considered to be confidential.
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GREENLAND
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Greenlandic Competition Authorities cooperate with the other
Nordic countries, (ie, Denmark, the Faroe Islands, Iceland, Sweden
and Norway).
A July 2000 agreement between the Greenland Home Rule Government and the Danish Competition and Consumer Authority on
administrative assistance for the Greenland Competition Authority
has not been renewed and is therefore not currently in force.
Judicial review
32 What are the opportunities for appeal or judicial review?

The decisions of the Competition Tribunal are not subject to
administrative appeal. However, judicial review of decisions by the
competition authorities can be applied for by the parties. Since the
merger regime in Greenland contains no review of concentrations,
an appeal is only relevant in relation to fines imposed as a result of
a late notification.

Kromann Reumert
33 What is the usual time frame for appeal or judicial review?

The time frame can be expected to be around six to nine months.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Not applicable.
35 What are the current enforcement concerns of the authorities?

Not applicable.
36 Are there current proposals to change the legislation?

No changes are expected in the near future.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The Hong Kong Special Administrative Region (Hong Kong) is
administratively and legally separate from the People’s Republic of
China (the PRC). As such, Hong Kong has its own system of law.
Currently Hong Kong has two sector-specific competition
regimes that apply to the telecommunications and the broadcasting
sectors. The merger control rules are found in the Telecommunications Ordinance which apply only to telecommunications licensees.
On 22 June 2012, the Chief Executive of Hong Kong formally signed
the Competition Bill, which was gazetted on 2 July 2012, into law.
The Competition Ordinance is the first ever economy-wide, crosssector competition law in Hong Kong. In addition to two key behavioural prohibitions on anti-competitive business conduct concerning
anti-competitive agreements and abuse of a significant market power,
the Competition Ordinance provides a merger control rule which
applies only to the telecommunications sector. The Competition
Ordinance is expected to take full effect in late 2013 or 2014, by
which time the merger control rules in the Telecommunications Ordinance will be repealed. For completeness, both the existing regime
under the Telecommunications Ordinance and the new regime under
the Competition Ordinance will be explained in this chapter.
Existing regime under the Telecommunications Ordinance

The sector-specific merger control provision under the Telecommunications Ordinance came into effect in July 2004, approximately four
years after the other provisions of the competition regimes under the
Telecommunications Ordinance and the Broadcasting Ordinance.
Until 31 March 2012, the merger control rules were administered by the Telecommunications Authority (the TA), supported by
the executive arm, the Office of the Telecommunications Authority (OFTA), and embodied in section 7P of the Telecommunications
Ordinance, as supplemented by the ‘Guidelines on Mergers and
Acquisitions in Hong Kong Telecommunications Markets’ issued
by the TA pursuant to the Telecommunications Ordinance (the
Guidelines). The Guidelines provided practical guidance on how the
TA intended to enforce the merger control regime. Where the TA
departed from the Guidelines, it would only do so with reasons in
writing.
On 1 April 2012, the Broadcasting Authority and the TA were
dissolved, and their functions were transferred to the new Communications Authority (the CA), an independent statutory body established under the Communications Authority Ordinance, overseeing
the converging telecommunications and broadcasting sectors. OFTA
also ceased to function on 31 March 2012. Its powers and duties
have been transferred to the Office of the Communications Authority
(OFCA), the executive arm and secretariat of the CA.
New regime under the Competition Ordinance

The economy-wide Competition Ordinance does not currently contain a merger control regime that applies to all sectors of the Hong
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Kong economy. Instead, as stated above, the Competition Ordinance
will continue to regulate merger control on a sectoral basis to cover
transactions involving telecommunications carrier licensees only. The
Competition Ordinance modernises aspects of the merger control
regime in anticipation of a possible extension of the regime to all
sectors of the Hong Kong economy in the future (see question 36).
The Competition Commission will be established and will have
the function to investigate conduct that may contravene the competition rules and enforce the provisions of the Competition Ordinance.
The Competition Ordinance also provides for the establishment of
the Competition Tribunal which has jurisdiction to hear and determine applications made by the Commission and private actions with
regard to alleged contraventions. The Competition Commission and
the CA will have concurrent jurisdiction in enforcing the merger
control rule.
2

What kinds of mergers are caught?

Existing regime under the Telecommunications Ordinance

Broadly, the merger control provisions capture a ‘change in relation
to a carrier licensee’, which arises when:
• a person (alone or with an associated person) becomes the beneficial owner or voting controller of more than 15 per cent of the
voting shares in the carrier licensee;
• a person (alone or with an associated person) becomes the beneficial owner or voting controller of more than 30 per cent of the
voting shares in the carrier licensee; or
• a person (alone or with an associated person) becomes the beneficial owner or voting controller of more than 50 per cent of
the voting shares in the carrier licensee, or acquires the power
to ensure that the affairs of the carrier licensee are conducted in
accordance with the wishes of that person.
Any acquisition of interest between the stated thresholds would not
amount to a relevant ‘change in relation to a carrier licensee’.
The merger regime only applies to carrier licensees, which are
essentially network operators that establish and maintain wired or
wireless transmission facilities that carry ‘communication’ between
locations that are separated by public streets or unleased land. They
include the local and external fixed network operators and mobile
network operators.
New regime under the Competition Ordinance

The merger rule under the Competition Ordinance will have a
slightly more expansive scope than is currently the case under the
Telecommunications Ordinance.
There will be no financial trigger; instead, the issue will be
whether a ‘merger’, which is a defined term, has taken or is to take
place.
A ‘merger’ takes place if:
(i)	two or more previously independent undertakings cease to be
independent of each other; and
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(ii)	either:
(a)	one or more persons or undertakings acquire direct or
indirect control of the whole or part of one or more other
undertakings. In this regard, the creation of a joint venture
to perform, on a lasting basis, all the functions of an autonomous economic entity also constitutes a merger; or
(b)	an acquisition by one undertaking of the whole or a part of
the assets of another undertaking such that the acquirer is
in a position to replace or substantially replace the acquired
undertaking in the business or part of the business concerned
in which the acquired undertaking was engaged immediately
before the acquisition.

ties of the undertaking by ownership of the assets of the undertaking. A specific percentage threshold for ‘control’ is not stated in the
Competition Ordinance. However, it is expected the guidelines to be
issued by the Competition Commission may provide more guidance
on the concept of ‘control’.

The test is whether the transaction is likely to have the effect of
substantially lessening competition in Hong Kong. The merger rule
applies where:
• in relation to (ii)(a) above, either the acquirer or target holds
a telecommunications carrier licence, or where the acquirer or
target directly or indirectly controls an undertaking that holds a
telecommunications carrier licence; or
• in relation to (ii)(b) above, either the acquirer or target holds
a telecommunications carrier licence, or where the acquirer or
target directly or indirectly controls an undertaking that holds a
telecommunications carrier licence, provided the relevant business conducted by the target immediately before the acquisition
was conducted under a telecommunications carrier licence.

Existing regime under the Telecommunications Ordinance

3

What types of joint ventures are caught?

Existing regime under the Telecommunications Ordinance

Although the Telecommunications Ordinance does not specifically
state that the merger control provision would apply to the formation of a joint venture, nevertheless it is possible (and indeed within
the contemplation of the former TA in the Guidelines) that a change
in relation to a carrier licensee may occur in the context of a joint
venture.
New regime under the Competition Ordinance

It is specifically stated in the Competition Ordinance that the creation
of a joint venture to perform, on a lasting basis, all the functions of
an autonomous economic entity also constitutes a merger within the
meaning of the merger rule.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Existing regime under the Telecommunications Ordinance

As set out in question 2, the Telecommunications Ordinance does not
strictly refer to the concept of ‘control’ in order to determine whether
the merger control regime would be triggered.
Instead, the test is whether there has been a ‘change’ in relation
to a carrier licensee. Such change takes place when a person (alone
or with an associated person) crosses the voting shares threshold
levels of 15 per cent, 30 per cent or 50 per cent, or where there is the
acquisition of ‘power to ensure the affairs of the carrier licensee are
conducted in accordance with the wishes of that person’.
As such, an acquisition of interest that crosses one of the threshold levels resulting in a minority stake could amount to a ‘change’.
New regime under the Competition Ordinance

Under the Competition Ordinance, a merger takes place if one or
more persons or other undertakings acquire direct or indirect control
of the whole or part of one or more other undertakings. Control is
acquired by any person or other undertaking if the person or undertaking becomes a holder of the rights or contracts or is capable of
exercising decisive influence with regard to the composition, voting
or decisions of any governing body of an undertaking or the activi-
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5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The jurisdictional thresholds for both regimes are set out in questions 2 and 4.
See question 2 on the jurisdictional thresholds. The Telecommunications Ordinance and the Guidelines explain that the CA will not
depart from these jurisdictional thresholds without providing reasons
in writing for doing so. There are no published circumstances where
the CA has departed from the jurisdictional thresholds.
New regime under the Competition Ordinance

See question 2 on the jurisdictional thresholds. It is expected the
guidelines to be issued by the Competition Commission may provide
more guidance on the circumstances in which transactions falling
below the jurisdictional thresholds may be investigated.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Existing regime under the Telecommunications Ordinance

Filing is voluntary in general.
However, where a party is required under the Hong Kong Code
on Takeovers and Mergers and Share Repurchases (the Takeovers
Code) to make a mandatory general offer (MGO) that would result
in a ‘change’ in relation to a carrier licensee under the Telecommunications Ordinance, the Takeovers Code requires that the MGO
offeror not make any such MGO conditional on the CA’s approval
decision. In particular, the Takeovers Code (which is administered
by the Hong Kong Takeovers and Mergers Panel) requires that a
potential MGO offeror obtains prior formal consent from the CA
in relation to the ‘change’ to the carrier licensee before it triggers an
obligation to make a MGO.
Failure to observe this requirement amounts to a breach of
the Takeovers Code, and can result in disciplinary action against
the MGO offeror, which may include issuing a public statement of
criticism, public censure, or requiring further action to be taken as
directed by the Hong Kong Takeovers and Mergers Panel.
New regime under the Competition Ordinance

Filing is voluntary in general. Under the Merger Rule, an undertaking can apply to the Competition Commission for a decision if it has
carried out a merger, or is carrying out or proposing to carry out a
merger. Otherwise, the Competition Commission will have jurisdiction to review a ‘merger’ (which is a defined term in the Competition
Ordinance – see question 2) within 30 days from when it first became
aware, or ought to have become aware of the transaction. The Competition Commission is taken to have become aware of a transaction
if it has been notified of that fact by one of the parties to the merger.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Existing regime under the Telecommunications Ordinance

Yes, foreign-to-foreign mergers would be notifiable where there is
a ‘change’ in relation to a carrier licensee. See question 2 on the
jurisdictional thresholds.
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New regime under the Competition Ordinance

It is specifically stated in the Competition Ordinance that the Merger
Rule will apply even if any party involved in the merger is outside
Hong Kong.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Under the Telecommunications Ordinance and the Competition
Ordinance, there are no specific restrictions relating to foreign investment. The merger control regime only relates to the telecommunications sector where the merger or acquisition will bring about a
‘change’ in relation to a carrier licensee under the Telecommunications Ordinance; and under the Competition Ordinance the regime
will apply to acquisitions of control involving telecommunications
carrier licensees.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Existing regime under the Telecommunications Ordinance

Pre-merger filing is generally voluntary and there are no specified
sanctions for not filing. Please see question 12 below for sanctions
applied in cases involving closing before clearance.
The CA’s review of a merger can be initiated in one of the following three ways: request for informal advice for a confidential
non-binding opinion, application for prior consent or ex post review
initiated by the CA.
A request for informal advice submitted to the CA in relation to a
proposed transaction

A party to a merger or acquisition may request the CA to advise
confidentially on a proposed transaction that is not yet in the public
domain. Since the advice is given without the benefit of any thirdparty views, the advice is not binding on the CA in any way, but provides a preliminary view to assist the party. The advice is confidential
to the party requesting it and the CA requires the party concerned
(and its advisers) to agree not to publish the advice or to disclose it in
any other way without the CA’s prior consent, even after the merger
has been made public. There is no timetable for the CA providing
the advice but the CA will try to act within the time frame requested
by the party.
An application for prior consent submitted to the CA in relation to
a proposed transaction

A party to a proposed transaction can apply in writing to the CA for
prior consent to a transaction. The CA can:
• give consent to the application;
• give consent subject to conditions; or
• refuse to give consent.
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set out in question 2). Within two weeks of the public announcement
of the completion of a transaction (or the completion of the transaction is otherwise made known to the CA), the CA will notify the
parties if it wishes to carry out a detailed investigation. The parties
must provide the CA with the information necessary to allow it to
assess whether intervention in the transaction is required. As part of
its investigation, the CA must consult all carrier licensees in the market. The CA must additionally have regard to relevant considerations
in forming an opinion and may make market enquiries with noncarrier licensees such as customers, suppliers, industry associations
and consumer groups. Detailed investigations must be completed
within three months, unless the parties fail to meet the deadlines
specified in the information requests in which case the investigation
timetable will be delayed.
New regime under the Competition Ordinance

Pre-merger filing is generally voluntary and there are no specified
sanctions for not filing.
Voluntary application to the Competition Commission for decision

If an undertaking has carried out a merger; or is carrying out or
proposing to carry out a merger, it may apply to the Competition
Commission for a decision as to whether or not the merger is, or the
proposed merger would if completed be, excluded from one of the
statutory exemptions or exclusions. The Competition Commission
is only required to consider an application if the application poses
novel or unresolved questions of wider importance or public interest
and the application raises a question of an exclusion for which there
is no clarification in existing case law or decisions of the Competition Commission.
An ex post investigation of a transaction initiated by the
Competition Commission

Under the Competition Ordinance, the Competition Commission
may only commence an investigation into a merger within 30 days
after the day on which it first became aware, or ought to have become
aware, that the merger has taken place. If the Competition Commission, after conducting an investigation, reasonably believes that an
anticipated merger or actual merger would substantially lessen competition, it may apply to the Competition Tribunal (the Tribunal) for
a range of orders, including an order to prohibit the merger. In relation to completed mergers that the Competition Commission believes
to have contravened the merger rule, the Competition Commission
may seek any order from the Tribunal that it considers appropriate to bring the contravention to an end provided the Commission
made such an application within six months after the day on which
the merger was completed or the Competition Commission became
aware of the merger.
10 Who is responsible for filing and are filing fees required?

Existing regime under the Telecommunications Ordinance

The CA reviews the proposed transaction by way of a public consultation process. It is required to invite the parties and all carrier licensees to make representations. Additionally, the CA is under a general
obligation to take into account all relevant considerations when it
makes a decision, meaning that it may seek views of non-carrier
licensees such as customers and industry associations. If the proposed
transaction raises no serious competition issues, the CA will grant
its consent within one month of receipt of the application. For those
applications that require detailed investigations, the CA will make a
final decision within three months of receipt of the application and
such a decision will be binding.
An ex post investigation of a transaction initiated by the CA

The carrier licensee or any interested person (being a person who
acquires 15 per cent, 30 per cent or 50 per cent of the voting rights
in the carrier licensee or who otherwise brings about a change in
relation to the carrier licensee as set out in question 2) may apply to
the CA either for informal advice or for prior consent of the merger
(as set out in question 9). Where the CA initiates an ex post investigation, the CA will contact the carrier licensee directly in writing.
The costs or expenses incurred by the CA in processing an application for prior consent and making a decision on the application
are recoverable from the applicant. The CA will charge the actual
costs and expenses incurred subject to a cap that is currently set at
HK$200,000. The CA will not recover any costs or expenses when
conducting an ex post investigation or giving informal advice.

The CA is empowered under the Telecommunications Ordinance to
examine a ‘change’ in relation to a carrier licensee (the thresholds are
www.gettingthedealthrough.com
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New regime under the Competition Ordinance

The Competition Commission may charge a fee for the making of
an application to the Commission for a decision and the provision of
any service although the fee levels are not yet specified. It is envisaged
under the Competition Ordinance that an undertaking that has carried out, or is carrying out or proposing to carry out, a merger may
apply to the Competition Commission for a decision.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?
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14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

To date, under the existing regime, there has been no practice in this
area. It does not appear that such position will be changed under
the new regime.
15 Are there any special merger control rules applicable to public
takeover bids?

Yes. See question 6.

Existing regime under the Telecommunications Ordinance

The response times of the CA vary according to the different investigation procedures.
For informal advice, there is no set timetable for the CA to provide the advice, but the CA will try to respond within the time frame
requested by the parties.
For an application for prior consent, where the proposed transaction raises no serious competition issues, the CA will grant its consent within one month of receipt of the application. For applications
that require detailed investigations, the CA will make a final decision
within three months.
For an ex post investigation, the investigation must be commenced by the CA within two weeks of the date on which the CA
knows, or ought reasonably to know (whichever is the earlier), that
the change in the carrier licensee has occurred. The investigation
must be completed within three months, unless the parties fail to
meet the deadlines specified in the CA’s information requests.
New regime under the Competition Ordinance

For voluntary applications for exclusion on the basis of efficiency
or exclusion in relation to statutory bodies or specified persons and
persons engaged in specified activities (as defined in the Competition
Ordinance), there is no formal timeline stipulated. For an ex post
investigation, it is only stipulated in the Competition Ordinance that
the investigation must be commenced by the Competition Commission within 30 days of the date on which the Commission knows,
or ought to know, that a merger has taken place. The Competition
Commission must apply to the Competition Tribunal for an order if
it reasonably believes that a contravention of the merger control rule
has taken place within six months. It is expected that the guidelines
to be issued by the Commission will shed more light on the timeframe of investigation and enforcement proceedings.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

As noted previously, pre-filing is voluntary and there are no specified
sanctions for not filing under both the existing and the new regimes.
Please see question 9.
However, where the implementation of a proposed transaction
would result in a requirement that the offeror make a MGO pursuant to the Takeovers Code, it is a requirement that the offeror
obtain prior formal consent from the CA for a ‘change’ to the carrier licensee. Failure to do so may result in disciplinary action under
the Takeovers Code. Sanctions include issuance of a public apology,
public censure, and requirements on the company involved, licensed
representatives and registered institutions not to act or implement
the merger or acquisition.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As noted previously, pre-filing is voluntary and there are no specified
sanctions for not filing under both the existing and the new regimes.
Please see questions 9 and 12.
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16 What is the level of detail required in the preparation of a filing?

Existing regime under the Telecommunications Ordinance

The CA has a checklist of information specified in the Guidelines that
it generally requests to be provided by the parties, although the information requirements of a particular case should be discussed with
the CA before an application is submitted as the exact requirements
will depend on the circumstances of the case. Required information
generally includes information on the carrier licensee and all parties
to the transaction, a detailed description of the proposed merger, a
detailed competition analysis, and a consideration of any benefits
and efficiencies arising from the transaction.
New regime under the Competition Ordinance

The Competition Ordinance does not provide for the required level
of detail in the preparation of a filing but Section 6 of Schedule 7
provides indications of certain factors that may be taken into consideration when the Competition Commission is determining whether
competition is substantially lessened (please see question 21 for the
list of factors). It is expected that this will be covered in the guidelines
to be issued by the Competition Commission.
17 What is the timetable for clearance and can it be speeded up?

The timetable for clearance under both the existing and the new
regimes is set out in question 11.
18 What are the typical steps and different phases of the investigation?

Existing regime under the Telecommunications Ordinance

The process for the CA’s investigation differs according to which of
the three procedures the CA is following in relation to the merger (as
set out in question 9).
For informal advice, the parties must provide the CA with concise
details of the transaction, using the checklist of information for an
application for prior consent as a guide (see question 16). The quality
of the information provided will determine the extent to which the
CA can provide useful advice. Information provided in writing at
least several days before a meeting is the most usual format.
For applications for prior consent, a party to a proposed merger
can apply in writing to the CA submitting the relevant information
as per the CA’s general information requirements checklist (see question 16). Prior to submission, parties are encouraged to contact the
CA to discuss the types of information that the CA would need in a
particular case. Once the formal application has been made, the CA
will publish a notice on its website stating that the application has
been received, giving brief details of the proposed transaction and
inviting representations. The CA is obliged to give the parties to the
transaction and all carrier licensees a reasonable opportunity to make
representations, after which it will decide on the application. In cases
that do not raise serious competition issues, the CA will give consent
to the application within one month of receipt of the application.
When a detailed investigation is necessary, the final decision will be
given within three months.
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For an ex post investigation, within two weeks after the public
announcement of the completion of the transaction or the completion of the transaction has otherwise been made known to the CA,
the CA will notify the parties of its intention to carry out a detailed
investigation. The CA will publish on its website a notice of the investigation, giving brief details of the transaction and inviting representations. At the same time, the parties to the merger will be asked to
provide the CA with the necessary information using as a guide the
CA’s general information requirements checklist (see question 16) to
allow the CA to assess whether it should intervene in the transaction.
The detailed investigation will be completed within three months,
unless the parties do not comply with an information request, in
which case the time frame for considering the case may have to be
extended. The CA is statutorily bound to consult all carrier licensees
in the market, as well as have regard to relevant considerations in
forming its decision. The CA may make market inquiries, including
consultation with competitors, suppliers, customers, industry associations and consumer groups including the Consumer Council, and
may consider their views insofar as they are relevant. The CA may
also carry out independent research, for example, to help assess the
degree of competition in the relevant market.
New regime under the Competition Ordinance

The Competition Commission may conduct an investigation into
any conduct that, upon its reasonable suspicion, may constitute a
contravention of a competition rule of its own volition; where it has
received a complaint; or where the Government, the Court of First
Instance or the Competition Tribunal has referred any conduct to
it for investigation. Please see question 11 for the timeframe of the
investigation process.
Guidelines regarding investigations will be issued by the Competition Commission which indicate the procedures it will follow in:
• deciding whether or not to conduct an investigation; and
• conducting any investigation.
Generally, the Competition Commission will have power to obtain
relevant documents and information and to require any person by
written notice to attend before the Competition Commission during
an investigation.
Substantive assessment
19 What is the substantive test for clearance?

Existing regime under the Telecommunications Ordinance

Where the CA forms an opinion that ‘the proposed change would
not have, or not be likely to have, the effect of substantially lessening competition in a telecommunications market’, the CA will give
its consent to the merger. The burden of proving that the merger has
or will lead to a substantially lessening competition rests with the
CA. The civil standard of proof applies, whereby the CA is required
to establish on the balance of probabilities that the merger has, or is
likely to have, the effect of substantially lessening competition in a
telecommunications market.
New regime under the Competition Ordinance

The substantive test prohibits an undertaking from, directly or indirectly, carrying out a merger that has, or is likely to have, the effect
of substantially lessening competition in Hong Kong. The meaning of
‘substantially lessening competition’ is not specified in the Competition Ordinance but guidance under the Telecommunications Ordinance may be of relevance.
20 Is there a special substantive test for joint ventures?

The substantive test is the same for joint venture transactions under
both regimes.
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21 What are the ‘theories of harm’ that the authorities will investigate?

Existing regime under the Telecommunications Ordinance

In determining whether a proposed transaction will substantially
lessen competition in a relevant telecommunications market, the two
primary theories of harm the CA will consider are non-coordinated
(or unilateral) effects and coordinated effects.
Non-coordinated effects are concerned with the creation of market power as a result of the transaction. The relevant benchmark
for the CA’s determination of non-coordinated effects is whether the
transaction would make it profitable for the merged firm to raise
prices, or reduce quality or output, as a result of the loss of competition between the merged parties.
Coordinated effects are concerned with the likelihood of coordinated exercise of market power, through either overt or tacit means,
by the remaining competitors in the relevant market.
In addition, the CA will have regard to issues arising from vertical mergers. The key concern in relation to vertical mergers is
whether the transaction would likely bring about the leveraging of
market power at one functional level into a vertically related market
for anti-competitive purposes.
In determining whether harm will arise, the CA will generally
consider the factors as set out in the Guidelines (such as whether a
vigorous and effective competitor has been removed from the market), as well as factors set out in schedule 2 to the Telecommunications Ordinance (which include considerations such as barriers to
entry, the dynamic characteristics of the market, and the availability
of substitutes).
New regime under the Competition Ordinance

The ‘theories of harm’ which the authorities will investigate are not
clearly specified in the Competition Ordinance. However, based
on the factors which the Competition Commission may take into
consideration in determining whether a merger would substantially
lessen competition, it appears that non-coordinated effects are being
emphasised. These factors include:
• the extent of competition from competitors outside Hong Kong;
• whether the acquired undertaking is likely to fail in the near
future;
• the extent to which substitutes are available in the market;
• the existence and height of any barriers to entry;
• whether the merger would result in the removal of an effective
and vigorous competitor;
• the degree of countervailing power in the market; and
• the nature and extent of change and innovation in the market.
It is expected that more details will be delineated in the guidelines to
be issued by the Competition Commission.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Existing regime under the Telecommunications Ordinance

If the CA forms an opinion that the merger or acquisition has, or is
likely to have, the effect of substantially lessening competition in a
telecommunications market, it will consider whether the merger has,
or is likely to have, a benefit to the public and whether that benefit
outweighs any detriment to the public brought about by the merger’s
anti-competitive effect.
The CA must be satisfied that the public benefit is real, likely to
be realised within a reasonable period after the merger or acquisition,
likely to be sustainable and could not be achieved if the merger or
acquisition did not go ahead. The CA will also need to be satisfied
that the public benefit outweighs the detriment to the public caused
by the anti-competitive effect of the merger.
‘Benefit to the public’ is not defined in the Telecommunications
Ordinance and the CA is able to take into account any benefit that
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it believes may be relevant. While the parties are free to put forward
any benefits that they consider may outweigh the anti-competitive
detriments of the merger, the CA is more likely to be persuaded by
economic reasoning since a merger or acquisition is essentially an
economic transaction.
The CA may take into account any consumer benefits that the
merger or acquisition is likely to generate and these may include
innovation (possibly as a result of research and development activities), wider choice, higher capacity, better quality of services as a
result of investment in network infrastructure or continuity of service
that cannot be achieved without the merger or acquisition. Enhancement of the international competitiveness of the Hong Kong industry
might also be considered as a benefit to the public.
Any claim of public benefit arising from the merger or acquisition must be justified by the parties and show: that the public benefit
will occur as a direct result of the merger; the likelihood and magnitude of the claimed benefit; how and when the benefit would be
achieved; and how the benefit would be passed on to consumers, in
whole or in part.
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den of proof. Guidelines to be issued by the Competition Commission will likely clarify the requisite standard of proof to substantiate
economic efficiency claims.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Existing regime under the Telecommunications Ordinance

Where parties have submitted an application for prior consent and
the CA considers the proposed change would have or be likely to
have the effect of substantially lessening competition in a telecommunications market, the CA may:
• refuse to give consent;
• give consent subject to the direction that the carrier licensee takes
action that the CA considers necessary to eliminate or avoid any
such effect; or
• grant consent without issuing a direction if the CA is satisfied
that the transaction would give rise to public benefit that would
outweigh any competitive detriment.

New regime under the Competition Ordinance

The Chief Executive in the Council may, by order published in the
Gazette, exempt a specified merger or proposed merger from the
application of the merger rule if he or she is satisfied that there are
exceptional and compelling reasons of public policy to do so. It is currently unclear what these statutory exemptions would entail pending
further clarification and guidance as to what constitutes exceptional
and compelling reasons of public policy in the guidelines to be issued
by the Competition Commission.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Existing regime under the Telecommunications Ordinance

A fundamental objective of the CA’s competition policy is to increase
economic efficiency to the extent that an efficiency-enhancing merger
may increase competition by creating a more vigorous competitor,
the CA may consider efficiency gains to be relevant when making its
decision on whether the merger substantially lessens competition. To
approve the merger, the CA would need to be satisfied that:
• the efficiency gains occur as a direct result of the merger (mergerspecific efficiencies);
• the efficiencies are clearly identified and verified (recognisable
efficiencies); and
• the post-merger efficiency gains provide a more effective level of
competition than the level of competition offered by the merging
parties separately (translated efficiencies).
The efficiency claims must be substantiated by the merging parties
so that the CA can verify by reasonable means: the likelihood and
magnitude of each claimed efficiency; how and when each efficiency
would be achieved; how each efficiency would enhance the merged
firm’s ability and incentive to compete; and why each efficiency
would be merger-specific.
The CA will need to be reasonably satisfied that the efficiencies
are real and will be passed on to consumers in the form of increased
competitive activity and lower prices. Efficiencies are only likely to
make a difference in merger analysis when the likely adverse effects
on competition (before the translated efficiencies are taken into consideration) are not substantial. Efficiencies alone would almost never
justify a merger where it would result in an oligopoly or monopoly.
New regime under the Competition Ordinance

The Merger Rule does not apply to a merger if the economic efficiencies that arise or may arise from the merger outweigh the adverse
effects caused by any lessening of competition in Hong Kong. Any
undertaking claiming the benefit of such exclusion will bear the bur-
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In the context of an ex post review, if the CA considers that the
merger will have the effect of substantially lessening competition in
a telecommunications market, it may, by notice in writing served on
the carrier licensee, direct the carrier licensee to take such action as it
considers necessary to eliminate or avoid the anti-competitive effect.
New regime under the Competition Ordinance
Voluntary application to the Competition Commission for decision

Where parties have submitted an application for decision by the
Competition Commission, the Commission, after considering the
representations made by those who are likely to be affected by the
decision, may:
• make a decision as to whether or not the merger is, or the proposed merger would if completed be, excluded from the application of the merger rule;
• make a decision which includes conditions or limitations subject
to which it is to have effect including, in the case of a proposed
merger, specifying a date by which the proposed merger must be
completed.
Where a decision is made by the Competition Commission, it must
inform the applicant in writing of the decision, the date of the decision and the reasons for it. If the Competition Commission makes a
decision that a merger is, or a proposed merger would if completed
be, excluded from the application of the merger rule, the Commission may not take any action unless it rescinds its decision or the
merger as implemented is materially different from the proposed
merger to which the decision relates.
Review of anticipated mergers by the Commission

Where the Competition Commission, after conducting an investigation, has reasonable cause to believe that anticipated mergers which,
if carried into effect, will likely contravene the merger rule, it may
apply to the Competition Tribunal for an order. The Tribunal may
make an order:
• ordering the person against whom the order is directed not to
proceed with the merger or a part of the merger; or
• prohibiting the person against whom the order is directed from
doing anything which will result in a merger.
If the above application is made to the Tribunal but has not yet been
finally determined, the Tribunal may, either of its own motion or on
application by the Commission, make interim orders for the purpose of preventing pre-emptive action, including orders in relation to
prohibition against pre-emptive actions and safeguarding of assets.
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Ex post review of mergers by the Commission

Similar to anticipated mergers, the Competition Commission may
apply to the Competition Tribunal for an order if it has reasonable
cause to believe that a merger will likely contravene the merger rule.
Such application must be made within six months after the day on
which the merger was completed or the Commission became aware
of the merger, whichever is the later. The Tribunal may make any
order it considers appropriate for the purpose of bringing the contravention to an end which may include (but is not limited to):
• an order providing for divestiture of any business or any undertaking or association of undertakings;
• an order prohibiting or restricting the acquisition by any person
of the whole or part of another person’s business or the doing of
anything that will or may result in a merger.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Existing regime under the Telecommunications Ordinance

In giving its consent to a proposed merger or in an ex post investigation, the CA may consider it appropriate to require the parties
to modify a merger with structural or behavioural remedies, or a
combination of both.
In general, structural remedies will be preferred, and may include
divestment of part of the merged business through the disposal of
assets or shares within a time limit specified by the CA. Behavioural
remedies may be appropriate where the CA wishes to ensure that the
merged company does not behave in an anti-competitive way after
the merger. For example, the parties may be required not to undertake a particular course of conduct made possible by the merger.
The CA may involve third parties through consultation when
considering potential remedies.
In any case, it is possible for the parties to the merger to take the
initiative and propose suitable remedies to meet the concerns of the
CA, either in the initial representations or at a later stage.
New regime under the Competition Ordinance

As mentioned in the response to question 24 above, the Tribunal may
require the parties to modify a merger with structural remedies such
as a divestiture of any business or any undertaking or an association
of undertakings. The Competition Tribunal is also empowered to
impose any restrictions or prohibitions under an order. The specific
range of behavioural remedies is expected to be delineated in the
guidelines to be issued by the Competition Commission. The Tribunal’s preference for the type of remedies will be seen when the new
regime is in effect.
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28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Existing regime under the Telecommunications Ordinance

Where ancillary restraints are directly related and necessary to the
implementation of the merger agreement, they will be assessed by
the CA as part of the merger transaction under section 7P. Any other
restrictions that are agreed at the same time as the merger, even
if expressed to be part of the merger transaction, will be liable to
assessment under section 7K of the Telecommunications Ordinance
as potentially anti-competitive conduct.
For example, in the CA’s report in which it considered whether
to conduct an ex post investigation of the completed acquisition by
China Netcom of an approximately 20 per cent interest in PCCW,
the CA viewed certain arrangements between the parties relating to
the ability of China Netcom to nominate members onto the board of
PCCW, and certain non-compete provisions, to amount to ancillary
arrangements.
New regime under the Competition Ordinance

The Competition Ordinance does not have a particular provision
on ancillary restrictions. It is expected that it may be clarified in the
guidelines to be issued by the Competition Commission.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Existing regime under the Telecommunications Ordinance

Third parties are not consulted by the CA in its informal advice
process as this is confidential.
With applications for prior consent and in the context of an ex
post investigation, the CA is obliged to give all carrier licensees a
reasonable opportunity to make representations, after which it will
consider these representations and make its decision on the merger.
Although the Guidelines do not specifically provide for the CA to
consider third parties’ views in its assessment of applications for prior
consent, the CA is in any case subject to an overriding duty to have
regard to relevant considerations. This means that it may seek third
parties’ views in considering an application for prior consent. The
CA may make market inquiries, including the consultation of competitors, suppliers, customers, industry associations and consumer
groups, and consider their views insofar as they are relevant.
The CA will consider all the information and submissions
received from third parties and parties to the merger before making
a decision on the merger.
New regime under the Competition Ordinance

26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Existing regime under the Telecommunications Ordinance

Any divestment or remedies agreed between the CA and the parties
to the merger must be effected within the time limit specified by the
CA.

Upon an application for decision by the merging party, the Competition Commission must publish notice to those who are likely to be
affected by the decision and consider any representations about the
application which are made to the Commission. Further details on
the involvement of customers and competitors in the review process
is expected to be provided in the guidelines to be issued by the Competition Commission.

New regime under the Competition Ordinance

Currently there is no clear guidance in the Competition Ordinance.
It is expected to be clarified in the guidelines to be issued by the
Competition Commission.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

The CA and the Competition Commission do not distinguish
between domestic mergers and foreign-to-foreign mergers under
both regimes. To date the CA (including its predecessor the TA) has
not required any remedies.
www.gettingthedealthrough.com

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Existing regime under the Telecommunications Ordinance

For informal advice, the CA will provide the advice on a confidential
basis, before the proposed transaction is in the public domain. The
advice is confidential to the party requesting it and the CA requires
the party concerned (and its advisers) to agree not to publish the
advice or to disclose it in any other way without the CA’s prior consent, even after the merger has been made public.
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For applications for prior consent, the proposed transaction
should be in the public domain when the application is submitted.
If the transaction is not in the public domain, the CA will ask the
applicant to give consent for the CA to consult the public as a precondition for accepting the application. This ensures that the CA is
able to solicit views from third parties, which are a vital element of
its assessment, and enables the CA to consult all carrier licensees,
which it is obliged to do. The CA will publish a notice on its website
stating that the application has been received, giving brief details of
the proposed transaction and inviting representations.
For ex post investigations, the transaction is already in the public
domain since the CA has two weeks from the public announcement
of the completion of the transaction in which to notify the parties if
it wishes to carry out an investigation.
The CA observes strict confidentiality in all aspects of its investigation of mergers. The parties to a merger will also have the opportunity to request the deletion of material in the CA’s published decision
that they consider to be commercially confidential. Generally, the
CA will not publish submissions received in a merger investigation
since much of the material may be of a commercially confidential
nature. However, the CA may consider it appropriate to publish a
submission or part of a submission, in order to elicit comments from
third parties. In some cases, the CA may ask the parties to provide
a non-confidential version of the submission for public review, particularly when parties to a merger have claimed that the transaction
has public benefits.
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Judicial review
32 What are the opportunities for appeal or judicial review?

Existing regime under the Telecommunications Ordinance

An opinion, direction or decision made by the CA is subject to appeal
to the Telecommunications (Competition Provisions) Appeal Board
(the Appeal Board).
The right to appeal an opinion, direction or decision made by
the CA as part of its review of an application for prior consent or as
part of an ex post investigation, is confined to:
• the carrier licensee, in respect of which it has been made and
which has been aggrieved by it; and
• an ‘interested person’ aggrieved it. Interested persons are broadly
the acquirers of interests in the carrier licensees.
The Appeal Board may uphold, vary or quash the CA’s opinion,
decision, direction or determination and make consequential orders
as necessary. The decisions of the Appeal Board will be final except
on questions of law, which the Appeal Board may refer to the Court
of Appeal.
Additionally, the decision-making process of the CA is also subject to judicial review. Leave from the High Court must be granted
in order to apply for judicial review. Appeal rights before the specialist appeal tribunal (the Appeal Board) must be exhausted before an
application for judicial review can be undertaken.
New regime under the Competition Ordinance

New regime under the Competition Ordinance

Before making a decision based on a voluntary application, the Competition Commission must publish notice of the application in order
to bring it to the attention of those who are likely to be affected by
the decision and entitled to make representations to the Commission.
The Competition Commission and the CA are under a duty to
establish and maintain adequate procedural safeguards to prevent
the unauthorised disclosure of confidential information (which is
a broadly defined term in the Competition Ordinance encompassing commercial information and business secrets). It is an offence
when a specified person (which is a defined term in the Competition
Ordinance and includes the Commission, the CA and their members, employees or agents) is in breach of his duty to preserve the
confidentiality of any confidential information. Disclosure is only
allowed with lawful authority, for instance, when the required consent is sought or if the information has already been lawfully disclosed to the public on an earlier occasion. In case of disclosure with
lawful authority, a specified person must, before disclosing any such
information, give notice to the person who provided the information and to any person who is likely to be affected by the disclosure
and consider any representations that are made about the proposed
disclosure. The Competition Ordinance also imposes an obligation
on a third party (not being a specified person) not to disclose confidential information.
The Competition Commission may omit confidential information from any entry made in the register of merger decisions, which
is open for public inspection.
Further details as to when the Competition Commission will
make known the complaints to the public is expected to be provided
in the guidelines to be issued by the Commission.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

There is no express provision for cooperation with antitrust authorities in other jurisdictions under both regimes.
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An application may be made by any person or undertaking concerned to the Competition Tribunal for a review of the decision. Such
application can only be made with the leave of the Competition Tribunal. Before or after the determination of an application for review,
the Tribunal may, either of its own motion or on application, refer
any question of law arising in the review to the Court of Appeal for
determination by way of case stated.
An appeal lies as of right to the Court of Appeal against any
decision, determination or order of the Tribunal made under the
Competition Ordinance with a few exceptions. The Court of Appeal
has jurisdiction to hear and determine an appeal and may:
• confirm, set aside or vary the decision, determination or order of
the Tribunal;
• where the decision, determination or order is set aside, substitute
any other decision, determination or order it considers appropriate; or
• remit the matter in question to the Tribunal for reconsideration
in the light of the decision of the Court.
An appeal does not lie to the Court of Appeal against any interlocutory decision, determination or order of the Tribunal unless leave
to appeal has been granted by the Court of Appeal or the Tribunal.
33 What is the usual time frame for appeal or judicial review?

Existing regime under the Telecommunications Ordinance

Currently, the procedure for appeals to the Appeal Board is set out
in the Telecommunications (Competition Provisions) Appeal Board
Guidelines on Practice and Procedure, which was published in
November 2010 (the Procedural Rules).
Any appeal to the Appeal Board must be lodged no later than 14
days after the opinion, direction or decision became known (or ought
reasonably to have become known) to the person making the appeal.
Pursuant to the Procedural Rules, on receiving a notice of appeal,
the Appeal Board will send an acknowledgement of its receipt to the
appellant. Within 42 days of receipt of the Appeal Board’s acknowledgement (or other time frame as specified by the chairman of the
Appeal Board), the appellant must make a full submission on the
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appeal to the Appeal Board. Within 42 days of the receipt of the full
submission from the appellant (or other time frame as specified by
the chairman of the Appeal Board), the CA will send its response
to the Appeal Board. The Appeal Board will then fix the date, time
and place of the appeal hearing. Following the hearing the Appeal
Board’s decision and reasoning will be published on the website of
the Commerce and Economic Development Bureau.
An application for leave to apply for judicial review must be
made within three months from the date when grounds for the application first arose, unless the High Court considers that there is good
reason for extending the application period.
New regime under the Competition Ordinance

An application for the review of a decision of the Competition Commission must be made within 30 days after the day on which the
determination was made. The Competition Tribunal may extend the
time if it is satisfied that there is a good reason for doing so and no
injustice would be caused as a result of the extension. However, an
application for a judicial review may not be made more than three
months after the day on which the determination was made. It is
expected that the detailed time frame for appeal will be elaborated in
the guidelines to be issued by the Competition Commission.
Enforcement practice and future developments

HONG KONG
35 What are the current enforcement concerns of the authorities?

The CA currently only has jurisdiction over transactions that would
result in a ‘change’ in relation to telecommunications carrier licensees. Enforcement concerns under the new regime are yet to be seen.
36 Are there current proposals to change the legislation?

As mentioned in question 1, the existing regime is under the Telecommunications Ordinance, which provides for a sector-specific merger
control involving telecommunications licensees. The economy-wide
Competition Ordinance, expected to come into full effect in late
2013 or 2014, has a merger control rule which continues to regulate
the telecommunications licensees exclusively, though it is anticipated
that it might be extended to all sectors in a few years. We have set
out different aspects under both the existing and the new regimes
throughout this chapter where applicable. Currently, the Competition Ordinance remains skeletal and is expected to be supplemented
by guidelines issued by the Competition Commission. The guidelines
will specify the manner in which the Commission expects to enforce
the merger control rule. In particular, the Commission is to provide
details on the way it will determine whether the substantive test has
been infringed and whether efficiencies have been established, as well
as procedural issues concerning the manner and form in which it
should be notified of any merger.

34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

No distinction is made between domestic mergers and foreign-toforeign mergers under both regimes.

Our international antitrust, competition and trade practice
With more than 50 partners and 260 specialists based in Asia, Europe and the US we
are able to support clients wherever and whenever they need us. We act regularly as
lead global counsel in large scale multijurisdictional transactions. In those jurisdictions
where we do not have offices, we have established strong relationships with recognised
local law firms to provide clients with a seamless worldwide service.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The most significant sources of law regarding merger control are Act
LVII of 1996 on the Prohibition of Unfair and Restrictive Market
Practices (the Competition Act), Act CXX of 2001 on Capital Markets (the Capital Markets Act), and Act IV of 2006 (the Companies
Act). Other important legislative acts that are not strictly part of
competition law include the General Rules of Public Administrative
Procedures and Services (Act CXL of 2004). There are also numerous laws regulating specific sectors where natural monopolies or
restricted competition currently exist (in particular Act C of 2003
on Communications and Act LXXXVI of 2007 on Electric Energy).
For utilities and other sectors subject to specific rules (eg media, pharmacies), see question 8. The Competition Act is administered by the
Hungarian Competition Authority (GVH) (www.gvh.hu; includes
some text in English) and its decision-making body, the Competition
Council. The GVH is an independent body, operating under the control of parliament. The president of Hungary, following nomination
by the prime minister, appoints the president and two vice presidents
of the GVH. Vice presidents are proposed by the president of the
GVH to the prime minister, and if the latter agrees, the prime minister
makes a nomination to the president of Hungary, who then appoints
the vice presidents. They are appointed for a six-year term, which is
renewable. As of 1 June 2009, the position of the secretary-general of
the GVH has been created, heading the GVH’s administration under
the control of the president.
2

What kinds of mergers are caught?

The Competition Act regulates concentrations of all types of undertakings (including legal entities and private persons if they fall under
the scope of the Competition Act, that is, if they engage in economic
activity).
The GVH will examine the following types of transactions:
• merger of two or more previously independent undertakings;
• acquisition of direct or indirect, sole or joint control over the
whole or a part of a previously independent undertaking; and
• formation of a full-function joint venture.
3

4

What types of joint ventures are caught?

Joint ventures are subject to merger control under the Competition
Act. The authorisation of the GVH is required if independent undertakings jointly set up a new undertaking that can permanently fulfil
all functions of an independent undertaking (full-function joint venture). The establishment of non-full-function joint ventures therefore
falls outside the merger control provisions of the Competition Act,
but may be assessed under the rules prohibiting anti-competitive
agreements.
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Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Competition Act makes a distinction between direct and indirect control. Under the merger control rules both direct and indirect
control are caught.
Direct control is to be interpreted as:
• the acquisition of over 50 per cent of voting rights;
• the power to designate, appoint or dismiss a majority of the
executive officers;
• a contractual right to exert major influence over the decisions of
the other undertaking; or
• the de facto ability to exert major influence over the decisions of
the other undertaking.
An undertaking shall be deemed to have indirect control over another
undertaking when the latter is controlled, whether independently or
jointly, by one or more undertakings under the control of the former.
The merger regime of the Competition Act does not extend to the
control of minority and other interests less than control.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A merger must be notified to the GVH if:
• the net sales revenue of all groups of undertakings concerned
and the net sales revenue of the undertakings controlled jointly
by the groups of undertakings concerned and other undertakings
exceeded 15 billion forints in the previous business year; and
• there are at least two groups of undertakings concerned whose
total net sales revenue in the year preceding the merger, together
with the net sales revenue of undertakings controlled jointly by
undertakings concerned and other undertakings exceeded 500
million forints each.
For the purposes of calculating the 500 million forint threshold, turnovers of undertakings that were acquired by the same group within
two years preceding the acquisition of control must also be considered, if such acquisitions were at that time not subject to notification.
In the course of calculating the net sales revenues, the turnover
between the undertakings concerned (or between the parts thereof)
shall be disregarded. This rule contained in the Competition Act
resembles but is slightly different from, article 5(1) and (4) of the
EC Merger Regulation (ECMR). Based on both the wording of the
Competition Act and the recent case law of the Competition Council,
the turnover between independent groups of undertakings concerned
shall also be disregarded. Thus, in cases where a company acquires
one of its suppliers, which does not have turnover deriving from sales
to third parties in excess of 500 million forints, the transaction will
not be notifiable.
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For calculating the threshold of merging credit institutions, the
aggregate of the following revenue items must be taken into account:
interests and interest-like revenues; revenues from securities including
shares and other securities with varying returns, revenues from shareholdings and shareholdings in connected undertakings, commissions,
the net profit of financial transactions and revenue from other business activities. For merging insurance companies, the threshold is
calculated on the value of the secured gross insurance premiums.
For investment firms and funds, the threshold is calculated on the
revenue from investment services or membership fees respectively.
For the acquisition of business units (parts of undertakings), the
net revenue attributed to the operation of such assets and rights will
be considered.
In the case of foreign undertakings, only the net sales revenues
generated from the goods sold or services rendered in Hungary are
taken into account.
Note that under the Competition Act, mergers failing to reach
the above turnover thresholds are not subject to merger control by
the GVH and thus cannot be investigated under the merger control
rules.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory. An exception to the mandatory filing requirement is that the temporary (less than one year) acquisition of control
or assets by a financial institution does not qualify as a merger if
this acquisition is made with a view to resale, and if the exercise
of control is limited to what is absolutely necessary. In such a case,
no notification of the acquisition needs to be filed. The GVH can
authorise the extension of the aforementioned term.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign mergers are subject to Hungarian merger control if they
may have an effect within the territory of Hungary. Consequently,
meeting the turnover thresholds in Hungary is sufficient even in the
absence of any structural links to Hungary. In practice, there are
two main situations in which foreign-to-foreign mergers are caught:
where there are Hungarian subsidiaries of the parties; or there are
no subsidiaries, but the parties themselves have turnover in Hungary,
that is, their goods and services are present in the Hungarian market.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

In addition to authorisation from the GVH, special approval from
the Hungarian Financial Supervisory Authority is needed for the
merger of financial institutions.
To guarantee the plurality of the media, special provisions apply
to the mergers of media enterprises (eg, media enterprises over a certain audience share may not acquire even minority shareholdings in
other media enterprises and national radio stations may not acquire
a controlling interest in any other media enterprises). In addition, as
of 1 January 2011, in mergers between media enterprises, the GVH is
obliged to consult the National Radio and Television Council (Media
Council) and request a position statement from it on the effects of the
merger on the plurality of the media. If the Media Council refuses to
give its consent to the merger based on its expected negative effects
on the plurality of the media, the GVH must also prohibit the merger
(regardless of any competitive effects) as the position statement of the
Media Council is binding on the GVH. If, however, the Media Council provides a positive statement, the GVH remains free to decide on
the merger in light of its effects on competition.
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Other special sectors are the energy and gas industries. Here,
the most important cooperating authority is the Hungarian Energy
Office (HEO), which has to give its approval to certain concentrations within this sector. For such concentrations, the approval of both
the HEO and the GVH may be required. The approving resolution
of the HEO is not based on competition issues but rather on sectoral
considerations, in particular ensuring security of supply.
Special rules also apply to undertakings operating pharmacies in
Hungary, both in relation to the shareholding structure (over 50 per
cent must be held by qualified pharmacists) and their mergers (prohibition of mergers whereby an undertaking or a group of undertakings would control at least four, or – in certain cases – at least three
pharmacies; prohibition of acquisition of shares in pharmacies by
pharmaceutical companies and wholesalers of pharmaceutical products, by undertakings having shareholdings in at least four pharmacies and by certain offshore companies).
As of August 2011, a special regime has been created for the
bankruptcy and liquidation proceedings of those companies that the
Hungarian government designates as having special importance for
the Hungarian economy. If these companies come under bankruptcy
or liquidation proceedings, then a quicker and more effective merger
control regime will be applicable for the acquisition of control over
them. Under this special regime:
• notification is to be submitted to the GVH within 15 days from
the triggering event (as opposed to the general rule of 30 days);
• the deadline for Phase II investigations is shortened to three
months (as opposed to the general rule of four months), with a
possibility of extension with 20 days (as opposed to the general
rule of two months);
• the acquirer is expressly provided the right to exercise control
over the target already prior to the final decision of the GVH, to
the extent that is absolutely necessary in order to continue with
the ordinary course of business; and
• the GVH is provided the power, in case a Phase II investigation
is launched, to set conditions/commitments on the acquirer even
before its final decision.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The applicant must notify the GVH within 30 calendar days from
the earliest occurrence of the following events:
• the publication of the invitation to tender (see question 15);
• the conclusion of the binding contract; or
• the acquisition of the controlling rights, where control is acquired
through other means (see question 4).
In the case of mergers between credit institutions and insurance companies, the merger clearance application must be made at the same
time as the application for permission to the Hungarian Financial
Supervisory Authority (see question 8).
The GVH can impose a fine for failure to submit the application
for authorisation. The maximum daily amount is 200,000 forints
starting from the deadline for filing.
The GVH is now more and more vigilant about applying sanctions, and significant fines were imposed in several cases for late
notification.
For special rules as regards companies that the Hungarian government designates as having special importance for the Hungarian
economy, see question 8.
10 Who is responsible for filing and are filing fees required?

In the case of a merger or joint venture, the parties or, in all other
cases (eg, acquisition of control), the party acquiring the business unit
or the controlling rights is responsible for applying for authorisation.
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A procedural fee of 4 million forints applies to cases, the assessment of which does not raise serious concerns (Phase I investigation).
The fee is payable upon submission of the application. An additional
fee of 12 million forints applies in more complicated cases if a Phase
II investigation is launched.
In cases of late notification, the Competition Council may also
impose a fine on the party responsible for filing (see question 9).
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

There is a waiting period of 45 calendar days following notification
in simple cases (Phase I investigations) and four months in more
complicated cases (Phase II investigations). Where there is good reason, the GVH can extend the waiting period by a maximum of 20
calendar days in Phase I investigations and two months in Phase
II investigations. It is important that the applicable waiting period
begins only after a full and complete notification is submitted to
the GVH. If the GVH does not bring a decision at the end of these
periods, clearance is deemed to be granted by the force of law for
the given transaction.
The permission of the GVH is required for the conclusion of a
contract resulting in a merger as defined in the Competition Act.
Although in the Competition Act there is no explicit suspension provision, and no explicit sanctions for completion prior to authorisation,
completion entails certain civil law risks, as in light of the relevant
statutory provisions it can be argued that the contract underlying
the concentration only comes into existence with the authorisation
of the GVH. Legal literature has criticised the current legal situation,
as in the case of a potential prohibition decision it is unclear how the
GVH could potentially oblige the acquirer to dispose of the assets
(shares, quotas, assets, etc) allegedly acquired, if the acquirer could
not have acquired civil law title over such assets due to the fact that
the underlying contract is non-existent.
For special rules as regards companies that the Hungarian government designates as having special importance for the Hungarian
economy, see question 8.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

In cases where the GVH subsequently approves the transaction, the
Competition Council cannot impose a fine for closing the transaction
prior to authorisation.
If, however, the transaction is not approved by the GVH after the
closing has already taken place, the GVH may apply, under article
31 of the Competition Act, restorative measures – such as divestiture
– in order to restore effective competition. These powers have not
yet been exercised. In such a case, the enforceability of the contract
resulting in the merger may also be called into question (see question 11).
Finally, if the parties do not submit an application at all and go
ahead with a transaction, which should have been notified, regardless
of whether authorisation is granted at a later stage, a penalty of a
maximum of 200,000 forints per day may be imposed by the GVH
(see question 9).
Consequently, closing before authorisation is not illegal per se,
but it involves certain risks.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As closing before clearance is not illegal per se, no sanctions have
been applied by the GVH in such cases in relation to foreign-toforeign mergers.
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14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

See question 25, which also applies to foreign-to-foreign mergers.
Hold-separate agreements are typically not required in the practice
of the GVH.
15 Are there any special merger control rules applicable to public
takeover bids?

The only special rule applicable to public takeover bids is that the
30-day deadline for filing begins to run from the date of publication
of the invitation to tender.
16 What is the level of detail required in the preparation of a filing?

In February 2012 the GVH introduced a new merger notification
form that shall be used in all merger filings submitted after February
2012. The new merger notification form is divided into two parts. In
non-problematic merger cases it is sufficient to submit only the first
part of the notification form, which can be regarded as being similar to the short form CO under the ECMR. The questions here are
limited to the description of the transaction, the parties’ ownership
structure and their activities in Hungary. In contrast to the former
notification form, there is no need to provide, eg, a customer and
supplier list, a detailed description of the market and the expected
changes as a result of the merger or to estimate competitors’ market
shares.
The above – more detailed – issues are only dealt with in the
second part of the notification form (chapters VI–VII), which shall
only be answered in more complicated cases, ie, if there is a horizontal overlap between the parties’ activities and the combined market
share of the companies reaches 15 per cent on this market; or if there
are vertically related markets where one of the parties’ combined
market share reaches 25 per cent on either of the markets (according
to the new system introduced from 1 August 2013).
The complete notification form is similar to the form CO under
the ECMR. It is nearly 30 pages long and is a highly complex instrument; it can be downloaded from the GVH’s website (www.gvh.
hu) in Hungarian. An English version of the form is available at
the GVH’s website. It could take between one week and one month
to collect the required information depending on whether only the
first part or also the second part of the notification form shall be
completed and on the complexity of the case. The applicant is also
obliged to submit additional documents with the notification, such as
the agreement on the acquisition or merger with an official Hungarian translation of the relevant parts and the annual financial reports
of the undertakings concerned. In any event, it is advisable to include
as much information as possible on the products and markets concerned in order to present convincing arguments that the merger does
not significantly impede competition.
A certificate of payment of the procedural fee must accompany
the notification in order to be valid. The notification is to be submitted in Hungarian. The GVH then inspects the documents and information supplied, and will request further information or documents
if it deems it necessary.
17 What is the timetable for clearance and can it be speeded up?

The deadline for a Phase I investigation is 45 calendar days from the
complete notification and four months for a Phase II investigation.
Where justified, this deadline may be extended in a Phase I investigation by up to 20 calendar days and in a Phase II investigation by up
to two months. The parties concerned shall be notified of any such
extension before the expiry of the original deadline. The applicable
waiting period, however, begins only after a full and complete notification is submitted to the GVH. In practice, this means that the
GVH may request additional information from the notifying party
Getting the Deal Through – Merger Control 2014
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on the basis of the initial notification and as a result, the period for
responding to such a request does not count towards the waiting
period. In addition, on the basis of the general rules of administrative
procedure, there is a further possibility to ‘stop the clock’; namely, the
waiting period may also be extended by the GVH’s further requests
for information by the time necessary for the parties to respond to
such requests.
For special rules as regards companies that the Hungarian government designates as having special importance for the Hungarian
economy, see question 8.
To speed up the timetable for authorisation, the parties may
request for informal consultations with the GVH prior to and during
the merger control procedure. The scope or aim of the consultation
procedure may include, inter alia, questions as to the necessity of the
notification, the content of the notification form (in order to exclude
certain questions from the notification form which are irrelevant for
the purposes of the given notification), or, at a later stage, following
notification, the additional questions posed by the GVH, the competition concerns raised by the GVH, the possible remedies, etc. The
informal consultation procedure is treated as highly confidential and
the parties may at any time decide to stop the informal consultation
without entailing any negative consequence. In February 2012 the
GVH issued a written best practice document on pre-notification
informal consultations.
A further possibility to speed up the process is to refer to the
GVH’s option to bring a ‘simplified decision’ (ie, a decision without
a detailed reasoning). Since 1 February 2012, the GVH may issue
such decisions in Phase I cases, unless there are additional factors that
would make the publication of the full reasoning of the decision necessary (eg, when the GVH sets conditions or applies remedies for the
transaction, when the application was submitted late, when the correct classification of the transaction as a concentration is not obvious
or when there is a higher public interest attached to the transaction).
18 What are the typical steps and different phases of the investigation?

The notifying party may start an informal consultation with the GVH
prior to the filing of the notification form already (see question 17).
Once an application is filed, a GVH officer examines the notification form and the supporting evidence. He or she may, for example,
check for confirmation with customers and suppliers of the applicant. The application shall contain all the facts and data necessary
for the assessment of the case. If the GVH requires more information
it may return the application within 15 calendar days of receipt with
the request that additional information be supplied within a certain
period of time. The deadline for providing the requested information
may be extended once, where justified, at the request of the applicant
prior to the expiry of the deadline.
In the case of both Phase I and Phase II investigations, the procedure in the GVH is divided into two stages: the investigation procedure, ending with completion of the report; and the procedure of
the Competition Council.
Phase I investigation

Following the receipt of the complete application, the investigator
prepares a report with a proposal relating to the future course of
the proceeding and interim measures if appropriate. Thereafter the
Competition Council, which has the sole power to decide on the
merits of the case, will make its decision on the basis of the investigator’s report. The GVH has to decide at the end of Phase I whether
the transaction is cleared during this phase (ie, during Phase I) or
whether a second phase (Phase II) will be opened.
Phase II investigation

In more complex cases, as defined in the applicable notice of the
GVH on the differentiation between Phase I and Phase II cases, the
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GVH requires more time to investigate the relevant markets and the
possible effects of the transaction, involving the assessment of various units within the GVH (such as the chief economist’s team, other
offices, etc). The final decision of the Competition Council is then
issued within a longer waiting period.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test applicable for Hungarian merger clearances is
the ‘SIEC’ test (as opposed to the previous dominance test) as of 1
June 2009. Thus, according to the Competition Act the Competition
Council may only prohibit the implementation of a concentration,
if such concentration results in a significant impediment to effective competition, in particular by the creation or strengthening of a
dominant position.
When examining an application for authorisation, the advantages and disadvantages resulting from the merger are assessed.
The Competition Act provides guidelines on how the GVH should
review the application. The following aspects should generally be
considered:
• the structure of the relevant markets;
• existing or potential competition in the relevant markets, purchase and sales opportunities, the costs and risks, as well as technical, economic and legal barriers to market entry;
• the market situation and strategy, economic and financial capability, business conduct, domestic and international competitiveness of the undertakings concerned; and
• the effect of the concentration on suppliers and consumers.
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures that can permanently fulfil all functions of an independent undertaking (fullfunction joint venture).
In the case of a concentration that is a joint venture with the purpose or effect of concerting market practices of the participants, the
concentration is examined under the rules prohibiting anti-competitive agreements (and their exemption), and thus such a concentration
must be permitted if:
• it rationalises production or distribution, or adds to technical
or economic development, or helps environmental conditions or
competitiveness;
• consumers will be granted a fair share of the benefits;
• the limitation or elimination of competition does not exceed that
which is necessary to attain the set goals; and
• the merger does not enable the elimination of competition
regarding a significant proportion of the relevant products.
21 What are the ‘theories of harm’ that the authorities will investigate?

The GVH will assess the advantages and disadvantages resulting
from the merger (see question 19). In the course of the GVH’s investigation the market position of the parties before and after the transaction and the possible horizontal, vertical, portfolio and conglomerate
effects of the transaction are examined. Horizontal effects may occur
when the parties to the merger are direct competitors. Vertical effects
concern situations when the undertakings concerned operate on different levels of the supply chain. In these cases, the market power
held by one of the undertakings may be transferred to another market. In respect of portfolio effects, the GVH examines whether the
product range of the companies will be widened as a result of the
transaction. Conglomerate effects are those that may strengthen the
financial and economic power of the undertakings concerned and
thus have a negative impact on competition.
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22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

When assessing a notification, the advantages and disadvantages
resulting from the concentration must be assessed. In the course of
this assessment, the aspects listed in the Competition Act (see question 19) are followed. These aspects generally do not refer to any
non-competition factors, and in practice the GVH does not consider
non-competition issues in the review process. Consumer benefits
resulting from economic efficiencies generally receive considerable
attention in the course of the GVH’s procedure, and the advantages
of the merger are judged from the consumer’s point of view.
In cases of mergers between media enterprises the GVH is
obliged to consult the National Radio and Television Council (Media
Council) and request a position statement from it on the effects of
the merger on the plurality of the media. If the Media Commission
refuses to give its consent to the merger based on the expected negative effects on the plurality of the media, the GVH must also prohibit
the merger (regardless of any competitive effects), as the position
statement of the Media Council is binding on the GVH (see also
question 8).
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remedies by the GVH and there is also an opportunity for negotiations in this regard.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

According to the GVH’s remedies notice, the remedies shall be suitable to remove competition concerns, they have to be based on the
proposal of the parties and must be capable of being monitored and
implemented effectively. In order to ensure that an approval decision with remedies can be passed within the statutory deadline, the
parties are required to duly cooperate with the GVH as regards the
timely proposal of remedies. To this effect, the parties shall provide
the GVH with sufficient time to evaluate their proposal, including
the carrying out of a market test, whereby the GVH gains stakeholders’ (competitors’, potential customers’ and suppliers’) views on the
capability of the proposed remedies to remove competition concerns.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There is no specific practice of the GVH in this respect.
23 To what extent does the authority take into account economic
efficiencies in the review process?

As described in question 22, economic efficiencies are taken into
account to the extent that they bring about benefits to consumers.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The GVH may block the transaction or attach conditions to its
approval. If a concentration is implemented without authorisation
and the transaction could not have been authorised, the GVH may
order the parties to sell their interest or separate parts of the undertakings (see question 12). The GVH may also impose a fine on the
undertaking responsible.
In the past, only very few cases have been blocked by the GVH.
In 2009, for example, the GVH prohibited one merger: the proposed acquisition of Vidanet (a local electronic communications
service provider) by Magyar Telekom (the Hungarian telecommunications incumbent) as the GVH found that Magyar Telekom would
become the monopoly owner of certain essential telecommunications
network infrastructure in the affected region in Hungary and thus
competition would be significantly impeded (following the judicial
review, the court requested a new procedure to be undertaken by the
GVH, which is still ongoing).
If a specific measure ordered by a decision of the Competition
Council has not been complied with, a fine is imposed, and a new
deadline may be set for voluntary performance. The daily amount of
the fine may amount to 1 per cent of the average daily net revenues
of the party in default; such fine is to be paid for the period from the
date of the announcement of the decision ordering execution to the
date of confirmation of performance.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The Competition Act expressly provides for the possibility of attaching conditions to any authorisation by setting a specific deadline for
the parties concerned to carry out the divestiture of certain parts of
their undertakings or assets or to divest some areas of control over
an indirect participant. In addition to structural conditions, behavioural conditions may be imposed. The GVH’s notice on remedies
(under No. 1/2008) details the main principles for the acceptance of
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28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

If the parties stipulate ancillary restrictions on competition in their
agreement on the acquisition of control, these restrictive provisions
are covered by the authorisation decision by the GVH. However, the
GVH made it clear in a number of its decisions that – similarly to the
European Commission – the GVH does not make its own assessment
of such restrictive provisions in its authorisation decision: it is up to
the parties to assess, for example, whether their non-competition
clause is indeed directly related and necessary for the concentration.
If and insofar as such clauses fail to fulfil these requirements, they
will fall under the provisions of the Competition Act relating to anticompetitive agreements.
In terms of the assessment of such restrictions, Hungarian competition law generally follows the principles set out in the Ancillary
Restraints Notice of the European Commission, that is, they will be
covered by the merger control authorisation if the scope of restriction
affects the market concerned by the concentration, the restriction
does not exceed the scope of activities of the participants in the territory of Hungary before the acquisition, and the duration of such
restriction is limited in time.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Any person detecting a violation of the Competition Act – for example, a failure to submit a merger notification – can submit a complaint to the GVH. The formal complaint must specify the activity
or conduct, which forms the basis of the suspected violation. Persons
submitting formal complaints are not parties to a merger notification procedure, and they are not entitled to the same rights and do
not bear the same obligations as the parties to the transaction. A
person submitting a formal complaint may request that its identity
be kept confidential in the course of the investigation. The GVH has
two months following the receipt of the formal complaint to decide
whether to open proceedings (may be extended for a further two
months in complicated matters). If the formal complaint is rejected,
the person submitting it may appeal to the court (and may inspect
the files of the GVH in so far as such inspection is necessary for the
exercise of the right to appeal).
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Update and trends
First, on a more general note, it appears that the structural reforms
at the GVH made in 2012 (the introduction of a separate merger
control unit, a new notification form and the wider possibility for prenotification discussions) are already having a clearly positive effect on
merger control proceedings: the data supply burden of the applicants
has eased considerably in respect of non-problematic mergers and the
proceedings themselves (especially Phase I mergers) have become
significantly quicker in practice.
Second, some of the soft law instruments applied by the GVH in
merger control proceedings were amended in the summer of 2013. In
particular, the GVH amended its notice concerning the differentiation
between Phase I and Phase II procedures: as of 1 August 2013,
the market share threshold has been uniformly Increased to 30 per
cent in the case of non-horizontal effects from 25 per cent. This
reform closely follows the most recent changes in EU merger reform.
In addition, the merger control application form was also amended
by increasing the threshold for those vertical relations between the
parties, which trigger the necessity to complete the second part of the
notification form: this threshold was increased in August 2013 from
20 per cent to 25 per cent. Finally, the GVH issued an entirely new
notice to describe those conditions, under which it issues so-called
‘simplified’ merger control decisions (ie, decisions that only contain
the merits of the case without a detailed reasoning).
Third, in late 2012 the GVH delivered numerous merger decisions
in the grocery retail sector due to the exit of the Louis Delhaize Group
from the Hungarian market. Grocery mergers in the sector were also

If the complaint does not qualify as a formal complaint, it will
be treated by the GVH as an informal complaint. In these cases the
GVH is not obliged to decide formally about opening an investigation, but can act at its own discretion. Such a resolution of the
GVH cannot be challenged, and accordingly the person submitting
an informal complaint has no right to review the files of the case.
In the course of a merger control process, it is typical for the
investigators to communicate with (and send written requests for
information to) competitors, customers and other third parties in
order to check market information provided by the applicants. Third
parties may also act upon their own initiative and submit their own
views on a proposed merger, though such intervention is rather rare
in the GVH’s practice.
As stated in question 30, the hearing held by the Competition
Council, during which the decision on the merits of the case will
be adopted, is public and the GVH publishes all resolutions on its
website. This may trigger third parties to intervene into the proceedings or to challenge the GVH’s resolution in court (although such
challenges are very much limited by the applicable procedural rules
on standing and are in any case rare in practice).
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The files in the GVH may be seen by the applicants, their representatives, the GVH officials and persons entitled by law (including official experts, public prosecutors and investigative authorities). Other
persons cannot have access to the files. Internal documents of the
GVH and correspondence between the GVH and other competition authorities cannot be reviewed, provided that such documents
will not be used as evidence in the course of the proceedings. The
applicants and other parties to the proceedings may request that
documents or information provided by them be treated wholly or
partly as documents that include business secrets. Any foreign competition authority supplying information or data to the GVH may
also request that documents or information provided by them be
treated wholly or partly as confidential. If the case handler rejects
a request by the party to classify such a document or information
as confidential, then such decision of the case handler is subject to
review by the Competition Council. If the GVH decides on such claswww.gettingthedealthrough.com

motivated by a new legislation in Hungary, which limited the possibility
to build new buildings for commercial purposes the base area of which
exceeds 300 m². This new provision also caused market players to
grow by acquisitions instead of building new facilities. The grocery
stores of the Louis Delhaize Group were acquired by several members
of different franchises and cooperatives and the resulting numerous
merger proceedings enabled the GVH to elaborate on several
important competition law aspects of the grocery sector.
As to product market definition, the GVH continued to apply a
unified product market definition and thus, it has been reluctant to
find hypermarkets to be active on a separate market within the grocery
retail sector. The reason for this was that the GVH took the view that
hypermarkets could not be entirely regarded as a real alternative for
the smaller, more centrally located grocery stores in the consumers’
daily grocery shopping. Nevertheless, in its more recent decisions, the
GVH admitted that at least partial substitutability exists in this respect
(see decision No. Vj-59/2012, COPÉ Zrt).
As to the geographic dimension of the relevant market, the GVH
took the view that the market for grocery products is local in scope
(see decision No. Vj-92/2012, Univer COOP Zrt). These local markets,
in general, extend to the territory of one or more municipalities (see
decision No. Vj-106/2012, Nyírzem Zrt). At the same time, in some
cases the GVH had to take account of the specificities of the relevant
geographic markets and found that a narrower or a wider market
definition has to be applied (see decision No. Vj-59/2012, COPÉ Zrt).

sification, it may oblige the applicant and other parties to prepare a
non-confidential version of the documentation.
The hearing held by the Competition Council, during which the
decision on the merits of the case will be adopted, is public, but
the party may request a closed hearing if this is deemed necessary
in order to preserve financial, business and other secrets. Upon the
respective request of the applicants, however, the vast majority of
merger decisions are adopted by the Competition Council without
a hearing.
The GVH publishes all resolutions on its website. However, upon
the request of the parties any portion of the filed documents and the
merger agreement can be kept confidential by the GVH. The GVH
may also order the publication of a correction in connection with any
prior misleading information.
The GVH may also issue merger decisions without a detailed
reasoning in straightforward cases; these are detailed in a separate
notice by the GVH.
As of 1 December 2012, the GVH publishes on its website the
fact and date of the notification, the parties of the case and a short
summary of the proposed concentration (in a non-confidential version). By doing so, the GVH provides third parties with the opportunity to share their views on the proposed concentration.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

As the competition authority of an EU member state, the GVH
is engaged in intensive international cooperation with the other
national competition authorities of the EU and the European Commission. In addition, the professional cooperation in the framework
of the Organisation for Economic Cooperation and Development
(OECD) is also important, while the relations to Central and Eastern
European competition authorities seem to be strengthening as well.
The setting up of the OECD–GVH Regional Centre for Competition
in Budapest, the objective of which is to develop competition policy,
competition law and competition culture and to help the work of the
competition authorities of the region, has given new impetus to the
cooperation between central and eastern European countries. The
GVH is also a member of the International Competition Network
(ICN) and it also served as a co-chair of the ICN Cartel Working
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Group in 2004–2012 together with the DG Competition of the EU
Commission and from 2011 also with the Japan Fair Trade Commission. The GVH concluded formal agreements with competition
authorities outside the EU such as those of Croatia, Serbia, Albania, Moldova, Ukraine, China, Tajwan and the Russian Federation.
Finally, the GVH is also engaged in close professional cooperation
with the competition authorities of the United States. Cooperation
in these cases generally means that the relevant authorities exchange
their professional experience, share best practices with each other
and promote cooperation in the field of competition law and policy.
By way of cooperation, the authorities, in particular, make available
their annual reports and case descriptions to each other, they inform
each other about professional events and provide assistance to each
other in establishing relations with the respective legislative, executive and judiciary bodies of their states.
We are, however, not aware of merger control-related casespecific cooperation in the practice of the GVH.
Judicial review
32 What are the opportunities for appeal or judicial review?

The parties may challenge the GVH’s decision on the merits of a
merger case within 30 days of receipt. Though there is no right of
appeal within the framework of the administrative procedure, decisions are subject to full judicial review by the Metropolitan Administrative and Labour Court of Budapest, and the court may alter the
decision of the Competition Council. An appeal against the judgment
of the Metropolitan Administrative and Labour Court of Budapest
can be lodged with the Metropolitan Court in Budapest. If the decision of the Competition Council violated a legal rule and as a consequence the party has a claim for the refund of the fine, interest
corresponding to the current central bank prime rate is due on the
amount to be refunded.
In practice, this type of judicial challenge is rare as the GVH
clears the vast majority of notified transactions.
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33 What is the usual time frame for appeal or judicial review?

A final and binding judgment may be expected within one to two
years from the date of the filing of the statement of claim, but in some
cases this may be longer.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The GVH does not have any specific statistics for its practice regarding enforcement of foreign-to-foreign mergers (see question 27).
35 What are the current enforcement concerns of the authorities?

Two sectoral investigations were closed with a final report back in
2009 by the GVH: one into the retail banking sector (in order to
collect information related to customer mobility in banking) and one
into electronic media (in particular, in order to test the market for TV
advertisements and sports broadcasting rights). In 2010, the GVH
launched a sectoral investigation into the building society market.
The investigation was closed in May 2011, with proposals to the
legislature to further develop and render the statutory provisions
regulating building societies more precisely.
Besides the above sectors, which are still in its focus, the GVH
is also quite active on those markets where liberalisation is currently
in progress (including energy, telecommunications, health care and
the liberal professions).
36 Are there current proposals to change the legislation?

As a result of the completion of the rather complex merger reform
in February 2012, and its subsequent refinement in practice with
amended and new notices there are currently no proposals to change
the legislation.
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Iceland
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The Icelandic rules on merger control are set out in the Competition Act No. 44/2005 (the Act) and the Rules on the Notification of
Mergers No. 684/2008 (the Rules).
Merger control is enforced exclusively by an independent administrative authority, the Competition Authority (the CA). Decisions of
the CA may be appealed to an independent administrative committee, the Competition Appeals Committee (the Appeals Committee).
2

What kinds of mergers are caught?

The definition of a merger under the Act is similar to the EU definition set out in the EU Merger Regulation 139/2004 (the EUMR).
It follows that a merger within the Act occurs where a change of
control on a lasting basis results from:
• the merger of two or more previously independent undertakings
or parts of undertakings,
• the takeover by one undertaking of another independent
undertaking;
• the acquisition, by one or more persons already controlling at
least one undertaking, or by one or more undertakings, whether
by purchase of securities or assets, by contract or by any other
means, of direct or indirect control of the whole or parts of one
or more other undertakings; or
• the creation of a joint venture performing on a lasting basis all
the functions of an autonomous economic entity.
3

What types of joint ventures are caught?

Joint ventures are handled in the same manner under the Act as under
the EUMR. Accordingly the creation of a joint venture performing
on a lasting basis all the functions of an autonomous economic entity
constitutes a merger within the meaning of the Act.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Yes, the concept of control is defined in the Act in a similar manner as
in the EUMR. Accordingly control under the Act stems from rights,
contracts or any other means that, either separately or in combination and having regard to the consideration of fact or law involved,
confer the possibility of exercising decisive influence on an undertaking, in particular by:
• ownership or the right to use all or part of the assets of an undertaking; or
• rights or contracts that confer decisive influence on the composition, voting or decisions of the organs of an undertaking.
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Control is acquired by persons who are holders of rights or entitled
to rights under the contracts concerned or while not being holders of
such rights or entitled to rights under such contracts, have the option
to exercise such rights. Customary minority rights do not constitute
control and other interests that do not reach the standard of control
are not subject to merger review.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A merger falls within the merger control regime if first, the combined
aggregated annual turnover of the relevant undertakings is 2,000
million kronur or more in Iceland and second, the annual turnover
of at least two of the undertakings party to the merger is at least 200
million kronur in Iceland.
The turnover of a parent, subsidiary and other undertakings
within the same group as the undertakings party to the merger shall
be taken into account as well as the turnover of undertakings that
they have direct or indirect control over.
These thresholds are cumulative and must accordingly both be
met for a merger to be caught. If the CA believes a merger falling
below these thresholds will substantially impede effective competition it can bring the merger under the regime if the combined aggregated annual turnover of the relevant undertakings is over 1,000
million kronur. This is executed by commanding the parties to the
merger to notify it to the CA.
It should moreover be noted that on April 9 2013, Act No.
54/2013 amending the Media Act No. 38/2011 was passed. By this
amendment a new chapter was added to the Media Act on ownership
of the media. The chapter in question includes a special merger control regime for media service providers with lower turnover thresholds than described above. It follows that all mergers to which at
least one media service provider with an annual turnover of at least
100 million kronur in Iceland is a party must be notified to the CA,
notwithstanding the combined aggregated annual turnover of the
relevant undertakings. The chapter in question also provides that
if the Media Commission believes that a merger that does not meet
the relevant turnover threshold will substantially impede pluralism
and/or diversity in the media, it may request that the CA demands a
notification from the merging parties.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

If a merger meets the relevant turnover thresholds it must be notified
to the CA before the merger is executed. As explained above, the
CA can bring a merger under the regime if the combined aggregated
turnover of the relevant undertakings is over 1,000 million kronur.
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

If the relevant thresholds for turnover in Iceland are met, mergers
(including foreign-to-foreign mergers) fall within the scope of the
merger regime and must be notified. Hence, a local effects test is
not applied.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Under Act No. 34/1991 on Foreign Investment in Undertakings all
foreign investment in Icelandic undertakings must be notified to the
minister of commerce. Moreover foreign investment in Icelandic
undertakings in the fisheries industry, energy sector and the airline
sector is subject to certain limitations.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The CA shall be notified of a merger before it takes effect but after
the conclusion of an agreement on the proposed merger, the public
announcement of a takeover bid or the acquisition of a controlling
interest in an undertaking. A merger falling within the regime shall
not take effect while it is being examined by the CA. Any violation
of these instructions and conditions can be subject to fines of up
to 10 per cent of the total turnover of the preceding business year
of any undertaking or association of undertakings involved in the
violation. Fines for not notifying the CA of a merger are applied in
practice. The CA is authorised, however, with the consent of the parties involved, to conclude the matter by a settlement.
In addition, the CA may, on request, grant an exception from
the obligation that a merger should not take effect while it is being
examined by the CA, provided that it is established that delaying
the implementation of the merger could harm the undertakings
concerned or its business partners and threaten competition. Such
a request shall be in writing and reasoned. An exemption may be
made subject to conditions in order to ensure effective competition.
10 Who is responsible for filing and are filing fees required?

The parties to the merger, or the parties obtaining control, as applicable, shall jointly prepare the notification of the merger. If an
undertaking acquires a controlling share in another undertaking,
the undertaking initiating the takeover shall prepare the notification
of the merger. In the event of a takeover bid for an undertaking, the
bidder shall prepare the notification. The filing fee is 250,000 kronur.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The CA shall, within 25 working days, notify a party that has submitted a notification of a merger if it sees reason for further investigation of the competitive impact of the merger. This time limit begins
on the first working day following the receipt by the CA of a notification meeting the conditions set out in the Act and Rules. If the merger
notification is not sufficient in that respect the relevant time limits
do not commence. If no such communication is received from the
CA within the established period, the CA cannot annul or otherwise
intervene in the merger. A decision on the annulment of a merger
shall be made no later than 70 working days from the time that a
notification pursuant to the first sentence has been sent to the party
or parties notifying the merger. If it is necessary to obtain further
information to properly review the merger, the CA may extend this
time limit by up to 20 working days.
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If the CA fails to make a decision on whether to annul or establish conditions for a merger within the time limits prescribed pursuant to the aforementioned, the Authority can neither annul the
merger nor make it subject to conditions.
The merger may not be implemented before the CA has reached
a positive decision to that extent. As described in question 9 the
CA may, however, on request, grant an exemption from the obligation that a merger should not take effect while it is being examined,
provided that it is established that delaying the implementation of
the merger could harm the undertakings concerned or its business
partners and threaten competition. Such a request shall be in writing
and reasoned. An exemption may be made subject to conditions in
order to ensure effective competition.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Closing before clearance is considered equivalent to an absence of
filing and is accordingly subject to the same sanctions as set out in
question 9.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As stipulated in question 7, foreign-to-foreign mergers that meet the
relevant thresholds for turnover in Iceland fall within the scope of the
merger regime and must be notified. The same sanctions are hence
applicable in such cases.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

No specific solutions permitting closing before clearance are provided for under the Act in foreign-to-foreign transactions, other than
the CA’s granting of an exemption from the obligation that a merger
should not take effect as described in question 11.
15 Are there any special merger control rules applicable to public
takeover bids?

No, there are no special merger control rules applicable to public
takeover bids. It shall be noted, however, that the notification of a
merger in connection with a public takeover bid must be notified to
the CA after the bid has been made public.
16 What is the level of detail required in the preparation of a filing?

A merger notification shall include information on the merger, the
undertakings concerned, the relevant markets and other details necessary for assessing the competitive effects of the merger. In brief, the
standard notification shall, for example, contain:
• a short description of the merger;
• basic information of the parties to the merger, such as the names
of the parties and the nature of their operations;
• detailed information on the background of the merger, its objectives and nature;
• information of ownership and control of all the parties to the
merger;
• personal and financial relationship between the parties;
• all documents relating to the merger;
• detailed information on the market definition;
• a description of the effect on consumers and intermediaries; and
• a declaration certifying that the data provided by the parties is
complete and accurate.
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A short form may be used for the purpose of notifying a merger
where one of the following conditions is met:
• the markets affected by the merger are not related;
• two or more of the parties to the merger are engaged in business
activities in the same product and geographic market (horizontal
merger), provided that their combined market share is less than
20 per cent;
• two or more of the parties to the merger are operating in product
markets that are upstream or downstream of a product market
in which either party to the merger is operating (vertical merger),
provided that their individual or combined market share is less
than 30 per cent;
• the merger in question is a joint venture that has a limited effect
in Iceland; or
• a party acquires sole control of an undertaking over which it
already had joint control.
The following information shall accompany a notification submitted
in short form:
• an overview of the undertakings directly or indirectly controlled
by the parties to the merger;
• a description of the product, service and geographic markets that
are affected by the merger and a reasoned assessment of the market share of the undertakings in question in such markets;
• a reasoned assessment of the competitive impact of the merger;
• copies of all contracts and other instruments upon which the
merger is based, together with copies of the annual financial
reports of the undertakings which are parties to the merger; and
• a declaration certifying that the data provided by the parties is
complete and accurate.
17 What is the timetable for clearance and can it be speeded up?

The procedure of the CA is explained in question 11. The timetable
for clearance is as follows.
First phase (maximum 25 working days)

•

•

This phase is common to all mergers. The CA shall within 25
working days notify a party that has submitted a notification of
a merger if it sees reason for further investigation of the competitive impact of the merger.
This time limit begins on the first working day following the
receipt by the CA of a notification meeting the conditions of a
sufficient merger notification.

Second phase (maximum 90 working days)

•
•

A decision on the annulment of a merger shall in general be made
no later than 70 working days from the time that a notification
has been sent to the party notifying the merger.
If it is necessary to obtain further information to properly review
the merger, the CA may extend this time limit by up to 20 working days.

Between 2009 and 2011 the CA published about 80 decisions
regarding mergers. During this time, the CA cleared about one-third
of these mergers within the first phase, prevented or annulled five
mergers and imposed conditions on a further 35. There is no special
mechanism that can be used to speed up proceedings in merger cases
in Iceland. However, if the merging parties feel it is necessary to
execute the merger prior to the CA having reviewed it substantially,
it is possible to seek a special exemption for that purpose.
18 What are the typical steps and different phases of the investigation?

During the first phase of investigation, described in question 17, the
CA will first review the merger notification and see if it is complete
or if any information is missing. The CA may request information
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not only from the parties, but also from other market players, including the parties’ suppliers, customers and competitors. When the CA
has all the information required it will decide whether there are
grounds to move on to the second phase of investigation. If the CA
is of the opinion that the merger notification is not complete, it will
call for additional information to be provided. The 25-working-day
preliminary investigation will start when the notification is deemed
complete.
The second phase of investigation is for mergers that the CA considers likely to be harmful to competition. During the second phase
the CA will perform a thorough definition of the relevant markets
and evaluate the market power of the parties to the merger. To do so
the CA may request further information not only from the parties,
but also from other third parties as described above. In cases raising
competition concerns, the CA will issue a statement of objection
and, if relevant, give the parties a chance to propose remedies. The
parties then have the opportunity to respond to the CA’s statement of
objection and present their arguments and views of the case, before
the CA issues a final decision.
If the CA is of the opinion that a merger will obstruct effective
competition by giving one or more undertakings a dominant position or by strengthening such a position, or will result in a significant
distortion of competition in the market in other respects, the CA may
annul the merger. The CA may also establish conditions for such a
merger that must be met within a given time.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test for clearance is whether the merger impedes
effective competition by creating or strengthening an individual or
collective dominant position or otherwise significantly impeding
effective competition. The substantive analysis is therefore largely
similar to the analysis under the EUMR.
Since the economic crises the CA has sought to send a clear message through its enforcement of competition law. The CA considers
vigorous enforcement of competition law to be the proper reaction
to financial crisis, and has acted accordingly. It follows that mergers
that the CA finds to restrain competition have either been annulled
or conditions imposed. Most of the merger cases following the economic crisis that started in 2008 are cases of banks taking over commercial undertakings. Even though most of the cases in question
involve conglomerate mergers the CA has established detailed conditions for the banks ownership of these companies, in order to ensure
that ownership does not lead to harmful disruptions to competition
as a result of the unusual circumstances present in the Icelandic economy. The CA has therefore not been more lenient in its substantive
analysis of mergers during the economic crisis and its willingness to
accept efficiency arguments or its assessment of whether the failing
firm defence is applicable has not altered.
20 Is there a special substantive test for joint ventures?

No, there is no special test for joint ventures. A full-function joint
venture will be scrutinised like any other type of merger. In addition,
however, the possible coordination issues between the parents will
be examined especially.
21 What are the ‘theories of harm’ that the authorities will investigate?

The CA largely applies the same analytical framework as the European Commission. Accordingly it investigates all possible anti competitive effects in respect of the type of merger in question, including
non-coordinated and coordinated effects, vertical foreclosure and
conglomerate effects.
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22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

The CA is not obligated to consider non-competition issues in its
analysis.
It should be noted that in assessing a merger according to the
Media Act No. 38/2011, the CA shall consider whether the merger
may or may not adversely affect pluralism or diversity in the media
on the market or markets in which the concerned media providers
operate.

There are no recent examples of decisions from the CA in a foreignto-foreign merger. As explained in question 7, however, foreign-toforeign mergers that fall within the scope of the merger regime must
be notified and will be reviewed.

23 To what extent does the authority take into account economic
efficiencies in the review process?

Under the Act the CA is obligated to consider whether a merger will
result in technical or economical progress in its substantive analysis of a merger if such progress benefits consumers and does not
impede competition. For statements of such progress to be taken
into account the parties must be able to demonstrate in what manner it will benefit consumers and to what extent as well as when it
will materialise.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

As described in question 18, the CA may annul a merger if it is of the
opinion that a merger will obstruct effective competition by giving
one or more undertakings a dominant position or by strengthening
such a position, or will result in a significant distortion of competition in the market in other respects. The CA may also establish
conditions for such a merger that must be met within a given time.
In the event that the CA has found that a merger does not distort
competition or has approved a merger subject to conditions, the CA
may revoke such a decision where:
• the decision is based on incorrect information for which one of
the merging parties is responsible or where it has been obtained
by deceit; or
• the undertakings concerned violate the conditions attached to the
merger.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Between filing and the final decision of the CA, the notifying parties
may propose amendments to the transaction to remedy competition
issues. The parties may propose various remedies (behavioural as
well as structural), such as undertakings to sell assets to third parties
(those third parties are subject to approval by the CA), to execute a
contract (eg, a trademark or patent licence), to amend conditions of
sale or to keep the CA informed of any change in the structure of the
relevant market (such as an increase in the parties’ market share).
As explained above, the CA may establish conditions for a
merger that must be met within a given time. These conditions vary
in each case, such as obligations for merger parties to sell assets to
third parties, to keep the CA informed of any change in the structure
of the relevant market and to guarantee that the majority of the
board of directors is independent from the controlling merger parties.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

As under the EUMR it is recognised that certain contractual restrictions may be directly related to and necessary for the successful implementation of a merger. A decision that clears a merger is
deemed also to clear such restrictions if they meet the criteria of direct
relation and necessity.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Without obligation the CA habitually seeks comments of third parties such as customers and competitors during its review of a merger.
It moreover seeks comments from other third parties if it considers
it to be useful to the review process.
Such third parties are not parties to the merger case and do not
have the relevant procedural rights. It follows that third parties do
not have automatic access to the case file and the CA is not obligated
to hear them.
It should be noted, however, that a third party can appeal the
decision of the CA in a merger case to the Appeals Committee if he
can demonstrate sufficient individual interest in the outcome of the
case. A recent example of this is a case where the CA cleared a merger
on grounds of the failing firm defence but a third party, a competitor,
appealed the decision to the Appeals Committee. In its ruling No.
1/2011 the Appeals Committee overturned the CA’s decision. Following the Appeals Committee ruling the CA reviewed the merger again
and annulled it with its decision No. 27/2011. Consequently, the
merger parties appealed the CA’s decision to the Appeals Committee. In its ruling No. 7/2011 the Appeals Committee confirmed the
CA’s decision. The merger parties brought this case before the courts
and in its judgment of 8 November 2012 in case No. 277/2012, the
Supreme Court of Iceland upheld the Appeals Committee ruling No.
7/2011.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The merger notification is not automatically publicly available and
the CA does not publish information in relation to the filing of notifications. It should be noted, however, that under the Information Act
No. 140/2012 government authorities are obliged to grant the public
access to materials concerning specific matters, if requested, with
certain derogations. These derogations include, inter alia, restrictions
on the right to information, due to private interests such as important
financial or commercial interests of businesses or other legal entities.
Decisions of the CA as well as rulings of the Appeals Committee are published on the CA’s website. Parties to a merger case may,
however, request that documents or parts of documents containing
commercially sensitive information remain confidential. In the published versions of such decisions and rulings reference to confidential
information is accordingly omitted.

When there are conditions on divestment or other remedies the CA
generally sets conditions that the assets have to be sold in a defined
and transparent sales process within a specific time limit. These time
limits are, however, eliminated from the published decisions for confidentiality reasons.
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Update and trends
Icelandic competition law celebrated its 20-year anniversary on 1
March 2013. The first Icelandic Competition Act No. 8/1993 was a
part of the process of adjusting the Icelandic legal environment to
what was to come, following Iceland’s proposed participation in the
European Economic Area. Since then, quite a few changes have been
made to the legislation, principally when the current Act No. 44/2005
came into effect on 20 May 2005.
As stipulated in question 5, an amendment was made to the
Media Act No. 38/2011, on 9 April 2013, by Act No. 54/2013. A
new chapter was added to the Media Act on ownership of the media,
including special rules on merger control for media service providers.
A merger falls within this special merger control regime and must be
notified to the CA before it is executed if at least one media service
provider, of which the annual turnover is at least 100 million kronur in
Iceland, is party to the merger.
The concept of control is defined in the same manner as in the
Competition Act, similar to the definition of the EUMR, as explained
in question 4. Similar to the exemption to the turnover threshold in
the Competition Act, there is an exemption to the 100 million kronur
threshold in the Media Act, stipulating that if the Media Commission,
which carries out the supervision according to the Media Act, deems
that the merger will substantially impede pluralism and/or diversity in
the media, it may request that the CA demands a notification from the
merging parties.

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The CA participates in international cooperation in its field. First, the
relevant authorities of Iceland, Norway, Denmark, Sweden, Finland,
the Faroe Islands and Greenland are engaged in regular cooperation.
Second, the CA participates in cooperation based on the EEA Agreement including cooperation organised by the European Competition
Network. Finally, the CA is party to the International Competition
Network and takes part in the cooperation in the field of competition
within the OECD.
Judicial review
32 What are the opportunities for appeal or judicial review?

As stipulated in question 1 the decisions of the CA may be appealed
to a separate and a superior committee, the Appeals Committee. A
written appeal must be received within four weeks from the time the
party in question was informed of the CA’s decision. The ruling of
the Appeals Committee shall be rendered within six weeks from the
date of the appeal. In several instances the Appeals Committee has
not been able to uphold this time frame.
If a party, including the CA, is not willing to accept the ruling of
the Appeals Committee it may instigate legal action for annulment
before the courts of law. Such action shall be brought within six
months after the party obtained knowledge of the Appeal Committee’s ruling. Such action does not suspend the entry into force of the
ruling, nor shall it preclude formal enforcement proceedings.
In this context it may be mentioned that in its judgment of 8
November 2012 in case No. 277/2012, the Supreme Court of Iceland
upheld the CA’s decision No. 27/2011 of 22 July 2011 annulling a
merger between three pig farms. The merger was perceived to create
and strengthen a dominant position in the relevant markets and the
failing firm defence on which the parties relied was not applicable.
33 What is the usual time frame for appeal or judicial review?

As described above a written appeal to the Appeals Committee must
be received within four weeks from the time the party in question was
informed of the decision of the CA. If a party is not willing to accept
the ruling of the Appeals Committee it may instigate legal action for
annulment before the courts of law within six months after the party
obtained knowledge of the Appeals Committee’s ruling.
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In assessing a merger according to the Media Act, the CA shall
consider whether the merger may or may not adversely affect pluralism
and/or diversity in the media on the market or markets in which the
concerned media providers operate. The CA shall consult with the
Media Commission on the effects of the merger to that extent. The CA
may quash a merger that may adversely affect pluralism and diversity
in the media or it may set conditions in order to reduce this adverse
effect.
In terms of policy statements, if any, mention should be made
of record high fines, in the context of Icelandic practice, imposed in
two recent CA decisions. First, in decision No. 8/2013, a record high
fine of 500 million kronur was imposed on Valitor hf., a company built
on the foundation of former VISA Iceland, which was found guilty of
abusing its dominant position on the market of electronic transfer
of funds, in this case cardholder-initiated transactions. Secondly, in
decision No. 7/2012, a fine of 440 million kronur was imposed on
Síminn hf., the biggest telecommunications company in Iceland and
a former state enterprise, for abuse of its dominant position on the
market for mobile telephones. This serves to confirm the CA’s view
that strong enforcement of competition law is a vital component of
recovery after the financial crises.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

As described in question 27, there are no recent examples of the CA
taking a decision in respect of a foreign-to-foreign merger.
35 What are the current enforcement concerns of the authorities?

Following the economic crisis in 2008 there was great currency
devaluation and inflation which resulted in enormous debt increase
for companies and individuals. This resulted in severe financial difficulties, default and insolvency for a number of companies. The banks
reacted by taking over many companies to financially reconstruct
them in order to be able to sell them, their commercial business or
assets on the open market.
In decision of the CA No. 34/2009 the authority cleared a merger
between a holding company that was a subsidiary of one of the commercial banks and a telecommunications company under financial
reconstruction as it did not consider the merger harmful to competition. The decision was referred to the Appeals Committee. The
Appeals Committee concurred with the CA in that the merger should
be cleared but annulled the decision as it considered necessary to
impose conditions on the parties. The CA subsequently reached a
new decision No. 7/2010 in which it placed extensive conditions on
the parties. From that point the CA has typically handled such acquisitions by the commercial banks in a similar manner and authorised
the mergers with a set of conditions as described in question 19.
This practice resulted in a CA’s 2009 discussion document on
banks and financial reconstruction of companies. In the discussion
document the CA laid down 17 important consideration points
regarding the financial reconstruction of companies, such as that the
banks should make a clear profitability requirement for all their companies under reconstruction, the reconstructed companies should be
sold as soon as possible in a transparent sales process, the necessity
of guaranteeing the independency of the reconstructed company and
the banks supervision of the operation conditions of the company
under reconstruction.
It is safe to say that the main concern of the CA in the field
of merger control at the moment is the financial reconstruction of
companies. Related to this are the CA’s general concerns with competition in the banking sector and its belief that one of the factors
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that will play a key role in the resurrection of the Icelandic business
sector is the manner in which financial activities are conducted. In
April 2011 the CA issued a consultation paper on competition in
the banking sector in which it presented its views on bank mergers.
In the paper the CA stipulates that it is wary of larger commercial
banks buying or taking over smaller financial undertakings and of
creating a comfortable market with two or three large banks that are
free from the risk of external competition. In light of this it is evident
that further concentration in the financial sector is likely to be subject
to extensive scrutiny.
Although financial reconstruction of companies remains a significant concern of the CA in the field of merger control, the number
of merger notifications related to the aftermath of the economic crisis
in 2008 has reduced.

LEX
•

•

•
•

the CA was given the powers to take action against any situation
or behaviour that restricts competition even though that behaviour does not violate the prohibition rules in the competition act
by itself. Remedies on the form of divestiture are included;
the CA was enabled to bring rulings of the Appeals Committee before the courts. Before this amendment only those who
opposed the CA before the Appeals Committee could bring a
case before the courts;
those who bring cases to the Appeals Committee have to pay a
moderate fee; and
a moderate merger notification fee was introduced for the first
time.

36 Are there current proposals to change the legislation?

No, there are no current proposals before the Icelandic parliament
(Alþingi) to change the Competition Act No. 44/2005. The latest
amendment was made by Act No. 14/2011, which came into force
on 23 February 2011. The main changes were the following:
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation is the Competition Act 2002, as amended by
the Competition (Amendment) Act 2007 (the Act).
The provisions under the Competition Act relating to combinations (which includes mergers, amalgamations and acquisition of
shares, voting rights, assets or control meeting the threshold provided
for in this regard) were notified on 4 March 2011 and have come into
force with effect from 1 June 2011. The Competition Commission of
India (CCI), established under the Competition Act, is responsible for
regulating combinations under the Competition Act.
2

What kinds of mergers are caught?

Under the Competition Act, any merger, amalgamation of enterprises
or any acquisition of shares, voting rights, assets or control of an
enterprise that causes or is likely to cause an appreciable adverse
effect on competition within the relevant market in India would be
caught if they meet the threshold limits provided for under section
5 of the Competition Act read with the notifications issued by the
government in this regard.
3

What types of joint ventures are caught?

Joint ventures, if they result in a merger or amalgamation or
acquisition of shares, voting rights, control or assets and meet the
threshold limits prescribed under the Competition Act, would be
caught.
4

5

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Under the Competition Act, the term ‘control’ includes controlling
the affairs or management of an enterprise or group either jointly
or singly by one or more enterprises or one or more groups. An
acquisition of control which meets the thresholds would be a
combination.
A merger involving minority interests and other interests less
than control may also be caught if they meet the asset or turnover
based thresholds. However, the Competition Commission of India
(Procedure in regard to the transaction of business relating to
combination) Regulations, 2011 (the Combination Regulations),
lists out certain acquisitions not leading to control, which are not
likely to have an appreciable adverse effect on competition and
therefore filings for such acquisitions are not mandatory.

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Under the Competition Act, the jurisdictional thresholds are based on
the assets and turnover of the combined entity whether only within
India or both outside and within India. The central government
enhanced the thresholds provided under the Competition Act by
50 per cent through a notification issued on 4 March 2011. The
thresholds (as revised by the notification) are an asset base of 15
billion rupees or turnover of 45 billion rupees in India; or assets of
US$750 million or turnover of US$2.25 billion worldwide including
assets of at least 7.5 billion rupees in India or turnover of 22.5 billion
rupees in India.
The group to which the combined entity would belong postacquisition must have an asset base of 60 billion rupees or turnover
of 180 billion rupees in India; or assets of US$3 billion or turnover of
US$9 billion worldwide including assets of at least 7.5 billion rupees
or turnover of 22.5 billion rupees in India in order to be caught.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory under the Competition Act. The Competition
Act provides that share subscription or financing facilities or any
acquisition by a public financial institution, foreign institutional
investor, bank or venture capital fund, pursuant to any covenant of
a loan agreement or investment agreement will be excluded from the
applicability of provisions relating to combinations. Also, the central
government, by way of two notifications issued on 4 March 2011, has
exempted a combination where the merging or the acquiring group
exercises less than 50 per cent of voting rights in the other entities
of the group; and a combination in which the target entity does not
have assets of more than 2.5 billion rupees in India or turnover not
exceeding 7.5 billion rupees in India. The central government, vide
notification dated 8 January 2013 has exempted certain banking
companies in respect of which an order for moratorium has been
issued under section 45 of the Banking Regulation Act, 1949 from
the filing requirement for a period of five years.
Also, the Combination Regulations list out certain combinations
under Schedule I which are ordinarily not likely to cause an
appreciable adverse effect on competition and need not normally be
filed with the CCI.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Yes, foreign-to-foreign mergers, which meet the thresholds, are
required to be notified. To be caught, a foreign-to-foreign merger
must have a territorial nexus based on the assets and turnover

www.gettingthedealthrough.com

197

INDIA
requirements of the combined entity and the target within India. The
Combination Regulations do not require foreign-to-foreign mergers
that have an ‘insignificant local nexus’ or ‘effect’ on markets in India
to be mandatorily notified.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The Ministry of Commerce and Industry issues guidelines regarding
foreign investment. These guidelines are collectively called the
Foreign Direct Investment Policy (FDI Policy). The FDI Policy
is sector specific and the cap on foreign investment differs from
sector to sector. Foreign investments are also subject to the Foreign
Exchange Management Act 1999.
Independent regulators are there for certain sectors (eg, telecoms,
electricity, banking, etc). However, competition issues are dealt with
by the CCI.
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12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The Competition Act prohibits any combination from coming into
effect before 210 days from the date of filing of the notice or passing
of an order by CCI approving the combination, whichever is earlier.
A case of closing before clearance will be a contravention of the
provisions of the Competition Act. As mentioned earlier, not filing
a notice of combination entails a penalty which may extend up
to 1 per cent of the assets or turnover, whichever is higher, of the
combined entity. However, no specific penalty is provided under the
Competition Act for closing before clearance. The Competition Act
provides that a combination shall be void if it has an appreciable
adverse effect on competition in India. Failing to comply with the
orders of the CCI without any reasonable cause may attract a fine of
100,000 rupees per day subject to a maximum of 100 million rupees.
Non-payment of this fine may entail a further fine which may extend
up to 250 million rupees or imprisonment up to three years, or both.

Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Under the Competition Act, filings are to be made to the CCI
within 30 days of approval by the board of directors, in the case
of amalgamation or merger, or within 30 days of execution of any
agreement or other document for acquisition. A document conveying a
decision to acquire control, shares or voting rights in a hostile takeover
would also trigger a filing. If a document is not executed, but intention
to acquire is communicated to the central or state government or
any statutory authority, the date of such communication would be
deemed to be the date of execution of the other document. The CCI
may accept notifications, which are filed after the period of 30 days
without prejudice to any penalties that may be applicable. A penalty
of up to 1 per cent of the total turnover or assets of the combining
entities, whichever is higher, may be imposed by the CCI in case of
failure to meet the mandatory filing requirements.
10 Who is responsible for filing and are filing fees required?

Under the Competition Act, the filings are to be made by the acquirer
in the case of an acquisition and jointly by the parties to a merger or
amalgamation. The Combination Regulations prescribe filing fees
which are 1 million rupees for filing Form I and 4 million rupees for
filing Form II. If the notice is filed in Form I and the CCI requires it
to be filed in Form II, the fees already paid at the time of filing Form
I will be adjusted at the time of filing Form II.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Under the Competition Act, the waiting periods are 30 days for
forming of a prima facie opinion by the CCI, and a maximum of
210 days. Where the notice has been submitted to the CCI in Form I
and the CCI requires the information to be filed in Form II, the time
period of 210 days is to commence from the date of receipt of notice
in Form II. For the purpose of computation of the time period, time
taken by the parties to furnish any additional information required
by the CCI, or for removing any defect, or for acceptance of any
modification proposed by the CCI, etc is to be excluded. If the CCI
does not, on the expiry of a total period of 210 days from the date of
filing of the notice, pass an order or issue a direction, the combination
shall be deemed to have been approved by the CCI. However, the
Combination Regulations require the CCI to endeavour to pass a
final order within 180 days from the date of filing. Implementation
of the transaction has to be suspended prior to clearance.
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13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Yes, sanctions are applied in cases involving closing before clearance
in foreign-to-foreign mergers.
In the combination involving the acquisition of the entire share
capital of Titan Europe PLC by Titan International Inc, which
resulted in an indirect acquisition of Wheels India Limited by Titan
International, the notice of the combination was filed after a delay
of 147 days. The CCI, while approving the combination observed
that the acquirer ought to have given the notice to the CCI within
30 days of reaching an agreement and not after the combination
had already taken effect. The CCI therefore imposed a penalty of
10 million rupees instead of 1.45 billion rupees, which would be
1 per cent of the total turnover of Titan International Inc, Titan
Europe PLC and Wheels India Limited. The penalty was reduced
after taking into consideration that both Titan International Inc and
Titan Europe PLC are based outside India; the combination resulted
from the acquisition of one foreign enterprise based outside India
by another foreign enterprise based outside India; and the parties,
notwithstanding the delay, have voluntarily given the notice under
subsection (2) of section 6 of the Competition Act.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

In appropriate cases, hold-separate and other arrangements may be
permitted by the CCI.
15 Are there any special merger control rules applicable to public
takeover bids?

The CCI has not framed any specific regulations or rules for public
takeover bids as yet.
16 What is the level of detail required in the preparation of a filing?

The filings are to be made to the CCI giving the details of the
proposed combination. The Combination Regulations prescribe
two forms. Form I is the shorter form and Form II is the longer
form. Parties have the option of filing either in Form I or Form
II. The CCI may require the parties to file information in Form II
where information is filed in Form I. Besides information about the
combination and the entities, information regarding the purpose
behind the transaction, jurisdictions under which notices are to be
filed and the status of such notices, why the proposed combination
is not likely to cause an appreciable adverse effect on competition
in markets in India, etc, is required to be furnished in the form. A
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summary of the combination comprising, inter alia, details regarding
products, service and business of parties to the combination, values of
the assets and turnovers, the respective markets in which the parties
operate, the details of the agreement or other documents and board
resolutions passed in relation to the combination, the nature and
purpose of the combination, the likely impact of the combination on
the state of competition in the relevant markets in which the parties
to the combination operate is to be given. The level of detail required
in Form I is much less than what is required in Form II.
17 What is the timetable for clearance and can it be speeded up?

INDIA

Update and trends
In an order dated 1 August 2012, the CCI approved the
combination involving the acquisition of global nutrition business
of Pfizer Inc by Nestle SA. The CCI while approving the combination
observed that even though Pfizer Inc did not have any nutrition
related business in India and there had been no horizontal overlap
between the product/services of the enterprises involved in the
combination, filing of notice under section 6 of the Competition Act
was necessary. The CCI reasoned the observation by saying that
there could be a possibility that the acquisition of an enterprise
or merger or amalgamation between the enterprises could raise
an adverse competition concern by way of removal of a potential
competitor from the market.
The CCI, on perusing the various information furnished by the
parties to assess the potential adverse effect on competition and
the statement of Pfizer Inc that there is no proposal to enter into
the nutrition business in India, approved the combination.

The CCI is required to pass an order regarding the combination
within a maximum period of 210 days from the filing of the
mandatory notice. However, the Combination Regulations require
the CCI to endeavour to pass a final order within 180 days from the
date of filing. There are no specific rules for speeding up clearance.
The Combination Regulations also provide that the CCI shall
form a prima facie opinion as to whether a combination is likely to
cause or has caused an appreciable adverse effect on competition in
the relevant market in India within a period of 30 days.

23 To what extent does the authority take into account economic
efficiencies in the review process?

18 What are the typical steps and different phases of the investigation?

The CCI is required to have due regard for economic efficiencies and
other factors during the review process.

The Combination Regulations propose two phases, the Phase I for a
prima facie consideration and the Phase II for a detailed investigation.
If a combination does not cause an appreciable adverse effect on
competition, it shall be approved. If a combination causes or is likely
to cause an appreciable adverse effect on competition, it may be
approved with modifications. Only if, even with modifications, the
likely appreciable adverse effect on competition cannot be remedied
or the combining parties do not agree to carry out the modifications,
will the combination be blocked.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test for clearance is that the proposed combination
will not have any appreciable adverse effect on competition within
the relevant market in India.
20 Is there a special substantive test for joint ventures?

There are no specific substantive tests for joint ventures. Joint
ventures resulting in a merger or amalgamation or acquisition of
shares, voting rights, control or assets and meeting the threshold
limits prescribed under the Competition Act would be caught and
examined as to whether they cause an appreciable adverse affect on
competition in the relevant market in India.

Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The CCI can declare a combination as void or suggest modifications
to any combination to eliminate any appreciable adverse effect it may
have on competition in the relevant market in India.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

There are no specific provisions dealing with these issues. However,
modifications to the combination are possible and therefore it may be
possible for the parties to give divestment undertakings to the CCI.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

There are no specific provisions regarding divestment. It remains to
be seen what remedies the CCI may allow.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Presently, no remedies have been prescribed and therefore it remains
to be seen what remedies may be prescribed by the CCI in future.

21 What are the ‘theories of harm’ that the authorities will investigate?

The CCI is to investigate whether a combination has or may have
an appreciable adverse effect on competition in the relevant market
in India.

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Involvement of other parties or authorities

The CCI has to consider certain factors for determining the
appreciable adverse effects of a combination, including possibilities
of a failing business, contributions to the economic development
and extent of innovations, etc. Also, central government can grant
exemptions from certain provisions if it is in the interests of the
public or state security.
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It remains to be seen what related arrangements may be covered.

29 Are customers and competitors involved in the review process and
what rights do complainants have?

The CCI has the power to invite any person or member of the
public affected or likely to be affected by the combination to file
written objections. Hence, in an appropriate case, the CCI may invite
customers or competitors if their rights are affected or likely to be
affected.
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30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?
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33 What is the usual time frame for appeal or judicial review?

The CCI would require the combination to be published if it goes
into Phase II. Parties may request confidentiality in relation to the
information supplied to the CCI.

Under the Competition Act, an appeal to the COMPAT is to be made
within 60 days from the date of communication of the decision or
order of the CCI. Appeals to the Supreme Court against an order of
the COMPAT are required to be made within 60 days from the date
of communication of the decision or order of the COMPAT.

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Enforcement practice and future developments

Generally, all authorities cooperate with each other. The Combination
Regulations provide that the CCI may seek the opinion of any other
agency or statutory authority in relation to a combination. India has
presently signed an antitrust memorandum of understanding with
the US Federal Trade Commission and the Department of Justice and
with the Russian Federal Antimonopoly Service and the Australian
Competition and Consumer Commission to promote increased
cooperation and communication among competition agencies. India
is further negotiating such cooperation agreements with antitrust
authorities of various other jurisdictions.
Judicial review
32 What are the opportunities for appeal or judicial review?

Appeals are provided against orders passed by the CCI to the
Competition Appellate Tribunal (COMPAT). Appeals from the
COMPAT lie before the Supreme Court of India.

34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Up till now the CCI has approved all foreign to foreign mergers that
were notified to it.
35 What are the current enforcement concerns of the authorities?

Addressing overlap between the powers of the CCI and specific
sectoral regulators is one of the concerns.
36 Are there current proposals to change the legislation?

Yes. The Competition (Amendment) Bill, 2012 is awaiting
parliamentary clearance.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The legal basis for merger control in Indonesia is Law No. 5 of 1999
on the Prohibition of Monopoly and Unfair Business Competition
Practices (the Indonesian Competition Law or ICL), in particular
articles 28 and 29. Article 28 prohibits mergers, consolidations and
acquisitions of shares (mergers) that may result in a monopoly or
unfair business practices. Correspondingly, article 28 paragraph 3
provides the criteria for the prohibited mergers, which shall then be
set out in a government regulation. Article 29 provides that mergers which result in combined assets, sales or both exceeding certain
thresholds as set forth under government regulation shall be notified
to the Commission for Supervision of Business Competition (KPPU),
an independent agency established for the enforcement of the ICL.
In July 2010, the Indonesian government finally promulgated
Government Regulation No. 57 of 2010 on the Mergers, Consolidations and Acquisitions of Shares that May Result in Monopoly or
Unfair Business Competition Practices (the Government Regulation).
The Government Regulation provides criteria for the prohibited
mergers and thresholds for notification as well as other issues concerning the enforcement of merger rules and reiterates the mandate
given by the ICL to the KPPU to carry out and supervise the enforcement of merger control rules in Indonesia. Thus, the KPPU has the
power to impose administrative sanctions as well as to issue guidelines or publications pertaining to the interpretation and enforcement
of the ICL. Following the enactment of the Government Regulation,
the KPPU has adopted four commission regulations related to merger
control, namely:
• Commission Regulation No. 10 of 2010 on the Form of PostMerger Notification (Commission Regulation 10/2010);
• Commission Regulation No. 11 of 2010 on Pre-Merger
Notification;
• Commission Regulation No. 02 of 2013 on the Third Amendment of Guidelines of Mergers, Consolidations and Acquisition
(Commission Regulation 02/2013) which superseded Commission Regulation No. 13 of 2010 on the Guidelines of Mergers, Consolidations and Acquisition (Commission Regulation
02/2013); and
• Commission Regulation No. 04 of 2012 on Guidelines for the
Imposition of Fines for Delay in Notifying Mergers, Consolidations, and Acquisitions of Shares (Commission Regulation
04/2012).
2

What kinds of mergers are caught?

The ICL stipulates particular transactions that shall be notified to,
and examined by, the KPPU. The consolidation or merger of two
or more previously independent undertakings, and the acquisition
by one or more companies, directly or indirectly, of the shares of
another company, and the joint ventures by way of shares transactions resulting in change or transfer of control are the transactions
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that fall within the jurisdiction of the KPPU. According to the Government Regulation, consolidation refers to a legal action whereby
two or more undertakings combine themselves by way of establishing a new undertaking which by law receives the assets and liabilities
from the consolidating undertakings and as a result of which the
consolidating undertakings are dissolved. Further, merger refers to a
legal action undertaken by one or more undertakings to merge with
another existing undertaking, resulting in the assets and liabilities
of the merging undertakings being transferred by law to the merged
company and the other merging undertakings then being dissolved;
and the acquisition of shares refers to a legal action by an undertaking to acquire all or most of the shares of a company which may
result in a change of control of the acquired company.
3

What types of joint ventures are caught?

Commission Regulation 02/2013 defines joint ventures as business
activities of two or more companies in establishing a new company
whereby each of the initial companies have equal control in the newly
established company. It then requires the founding companies to
jointly bear the risk and capital investment as well as put representatives as directors in the new company. If the establishment of a joint
venture has resulted in a transfer or an acquisition of actual control
of related undertakings, then such joint venture may be caught by
the merger control regulations. An example of a transaction where
a joint venture has been created is the acquisition of shares of Asuransi Jiwa Sinarmas, a subsidiary of Sinar Mas Multiartha, by Mitsui
Holding Insurance Co, which was notified to the KPPU in July 2011.
In this case, Mitsui Holding Insurance Co acquired 50 per cent shares
of Asuransi Jiwa Sinarmas, and the remaining 50 per cent shares
continue to be controlled by Sinar Mas Multiartha and therefore a
joint control situation occurred. In this case, the KPPU considered
that this transaction was a merger under the ICL.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

As set out in the Government Regulation, control would be presumed to exist when there is an ownership of more than 50 per
cent of shares or voting rights of a particular company or, where the
ownership only involves 50 per cent or less, but may still influence
or determine management policy of the company. However, there are
no clear criteria on what kind of situation that would be deemed as
‘able to influence or determine management policy’, and therefore
it would be determined on a case by case basis by the KPPU. As an
example for the application of this rule is the acquisition of shares
of Asuransi Dharma Bangsa, an insurance company, by AXA SA,
which was notified to the KPPU in November 2011. In this case,
AXA SA only acquired a 40 per cent share of Asuransi Dharma
Bangsa and the other 60 per cent share was acquired by Bank Mandiri, an Indonesian state-owned bank. Even though AXA SA is only
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a minority shareholder but it was considered by the KPPU as having control over Asuransi Dharma Bangsa due to the reasons that
it has power to nominate two out of three of directors of Asuransi
Dharma Bangsa and it will likely to have more control over Asuransi
Dharma Bangsa than Bank Mandiri due to its core competence in
the insurance industry compared to Bank Mandiri, which has core
competence in banking industry.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The Government Regulation applies two alternative jurisdictional
thresholds in merger control, calculated on a nationwide basis. A
merger can and shall be notified to the KPPU if it meets one or more
of the following thresholds:
• the assets value of the merged entity exceeds 2.5 trillion rupiahs;
or
• the turnover of the merged entity exceeds 5 trillion rupiahs.
However, if two or more of the transaction parties are banks, only the
assets value shall apply, where the combined national assets exceeds
20 trillion rupiahs. If only one of the transaction parties is a bank,
it brings down to the assets value threshold to 2.5 trillion rupiahs.
The nationwide turnover or assets are determined based on the
calculation of assets located in Indonesia or turnover from Indonesia
(of the merging parties as well as undertakings directly or indirectly
controlled by the merging parties or that directly or indirectly control the merging parties. The calculation of assets and turnover of
the parent company shall also include that of the subsidiaries. This
is since, economically, the assets of subsidiaries are the assets of the
parent company.
There is no specific rule to calculate group assets or turnover as
the calculation is simply based on the cumulative assets or turnover
of the undertakings within the group. For a partially owned subsidiary, the calculation of thresholds covers all the assets or turnover of
the subsidiary. This calculation shall be based on the last financial
year’s audited financial reports of the merging parties. If the calculation of assets or turnover of one of the merging parties is significantly
different (more than 30 per cent) to that of the preceding year, the
combined turnover shall then be determined based on the average
turnover of its audited financial reports for the previous three years.
Since only national turnover is taken into account, revenue deriving
from export activities should be excluded from the calculation.
A single party’s assets or turnover could trigger notification as
the asset value or turnover of the merged entity that will be considered. This implies that the source of the assets or turnover is not an
important issue.
Where notification is not required the KPPU may and can still
open an investigation into the transaction, even though thresholds
are not met, but it considers that the transaction may lead to anticompetitive effects.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The ICL requires all mergers that meet the thresholds to be notified
to the KPPU. The Government Regulation has adopted two systems
for notification. The first is known as post-merger notification, in
which all mergers, having met the threshold, are required to be notified within 30 working days after the completion. The second is
pre-merger notification, in which a merger can be voluntarily notified to the KPPU before it is completed. Although the pre-merger
notification is voluntary in nature, the KPPU keenly urges undertakings to go through the pre-merger notification so as to minimise the
risk or losses if the KPPU concludes that the merger is likely to be in
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violation of the ICL; and accelerate the process of the compulsory
post-merger notification as the KPPU will not re-evaluate a completed merger if it has been notified under a pre-merger notification
and there are no substantial changes in data or the market following
the merger.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

In its guidelines, the KPPU has emphasised that it essentially has the
jurisdiction to control any merger that affects competitive conditions
in the Indonesian (domestic) market. The KPPU thus asserts that it
has the authority to review a merger concluded between two or more
foreign companies (foreign merger), taking into account the effectiveness of such enforcement.
For a foreign merger, notification is required if the merging parties have operations, directly or indirectly, in Indonesia, for example,
through a subsidiary company in Indonesia or in a situation where
at least one of the merging parties has operations in Indonesia and
the other party has sales in Indonesia or where only one party has
operations in Indonesia while the other has a sister company having
operations in Indonesia.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The ICL, including its merger control rules, applies to all business
activities in Indonesia, except for those specifically exempted in
the ICL (ie, small businesses and cooperatives). However, there are
specific rules on mergers in separate regulations applicable to foreign investment or certain sectors. For example, in the financing or
banking sector, some mergers must also be notified and subject to
approval from the Ministry of Finance or the Indonesian Central
Bank. In the oil and gas upstream sector, approval from the Ministry of Oil and Gas is needed for mergers which involve Indonesian
undertakings engaged in the upstream activity in Indonesia.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no provision concerning the deadline for filing a pre-merger
notification, and accordingly, no sanction applies. For a post-merger
notification, on the other hand, it has to be made within 30 working
days of the date on which the merger becomes formally effective.
For a merger involving an Indonesian limited liability company, the
definition of ‘formally effective’ refers to the following conditions:
• approval by the minister upon the amendment of the articles of
association, in case of merger;
• receipt by the minister on notification for particular amendments; or
• legalisation by the minister upon the deed of establishment of the
company, in case of consolidation.
In general, notification shall be made within 30 working days of the
merger agreement being signed by the merging parties or of the closing date. In a merger between foreign companies, the merged entity
needs to provide an official document released by the competent
authority if available, for example, an approval from the minister or
financial service authority, evidencing that the merger has been completed. In case there are no official documents released by relevant
authority, the KPPU may accept other means of documents such as
a statement letter or even a press release indicating the complete
merger. Such documents must be legalised and certified by relevant
authority. This alternative option is subject to change and based
solely on KPPU discretion.
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If the merged party fails to meet the deadline, according to
Commission Regulation 04/2012, the KPPU may impose fines in
the amount of 1 billion rupiahs per day commencing after 30 working days have elapsed, with a maximum fine of 25 billion rupiahs
in total. There have been two decisions on the failure to notify the
merger. Under Commission Decision No. 08/KPPU-M/2012, the
KPPU decided that the notification made by PT Bumi Kencana Eka
Sejahtera was still in good time for notification as the calculated
cut-off date was the date of the acceptance letter of the change of
data of PT Andalan Satria Lestari. Meanwhile, the KPPU imposed a
fine of 4.6 billion rupiahs to PT Mitra Pinasthika Mustika (MPM)
as it notified the merger only 32 days after the merger completion.
MPM should have been fined the maximum amount, yet considering
MPM’s cooperation with the KPPU and the KPPU’s intention to set
a precedent for other businesses, the KPPU reduced the amount of
the fine imposed.
10 Who is responsible for filing and are filing fees required?

In pre-merger notification, the merging parties (under a consolidation or merger scheme) are responsible for notifying the KPPU, while
in shares acquisitions, it is the acquiring party that is responsible
for filing. The KPPU, however, has highlighted that in a pre-merger
notification, each firm shall keep its own confidential information
properly maintained and shall not unnecessarily disclose such information to the other party to the merger plan. As in the post-merger
notification, it is the remaining entity that is responsible for filing.
To date and in accordance with the applicable regulations, there are
no fees required for filing to the KPPU.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The ICL does not include provisions on waiting periods or the suspension of the completion of a transaction prior to a decision or
opinion of the KPPU.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

As notification prior to the closing of a transaction (pre-merger notification) is voluntary, no sanctions apply.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As the Government Regulation only obligates post-merger notification, closing before clearance is not applicable in Indonesia.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Not applicable.
15 Are there any special merger control rules applicable to public
takeover bids?

The applicable regulations do not make special provisions for public
takeovers. Thus, general rules on merger control shall also apply to
public takeovers as well.
16 What is the level of detail required in the preparation of a filing?

In general, there are two standard forms of notification, namely the
pre-merger notification form and post-merger notification form.
These are divided into six types of form: the pre-merger notification form for merger (form M2), consolidation (form K2) and share
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acquisition (form A2); and the post-merger notification form for
merger (form M1), consolidation (form K1) and shares acquisition
(form A1). These forms are available for download from the KPPU
official website (www.kppu.go.id).
Upon completion, these forms shall be submitted to the KPPU
to meet administrative requirements. The information required is
general in nature and consists of basic information on the related
parties. Currently, information required for a filing include, but is
not limited to:
• the identity of the merging parties, which consists of information
on the name, address, members of the board of commissioners,
members of the board of directors, shareholders and their shares
and voting rights percentages and the value of sales and assets for
the last three years prior to the merger;
• the identity of the parent company and companies under the
control of the parent company, which includes information on
the name and value of sales and assets prior to the merger;
• general information on the merging parties’ products, consisting
of information on the brand names, product category, market
share and product description;
• profile of competitors, consumers, and suppliers of the merging
parties, including information on the names, addresses, brand
names, market shares and product descriptions;
• in acquisitions, a summary of the acquisition which covers the
background, process and expected goals of the transaction;
• business plan for the next three years explaining policies of the
merging parties, the position of the merging parties as a group
in the industry along with the competition map of the industry
that the parties are in; and
• industry market structure containing the data and information
of market share of the merging parties and the competitors in the
industry that the parties are operating within.
The latter two shall further determine the KPPU actions as to whether
or not the evaluation process is carried out. The latter includes the
market share of the parties and the competitors. In its guidelines, the
KPPU has pointed out that it has the power to request further information on the merging parties or their affiliates as it deems necessary
for the assessment of the merger.
17 What is the timetable for clearance and can it be speeded up?

The actual duration of the review process will depend largely on how
fast the parties complete all requirements as described in question
16 and the complexity of the transaction. Commission Regulation
02/2013 only prescribes the maximum period for the KPPU to complete its assessment and therefore the process could be done faster
than the maximum statutory period (see question 18 for the detailed
time frame).
18 What are the typical steps and different phases of the investigation?

Once a notification of a proposed merger is filed, the KPPU commences by examining the notification form as well as the supporting
documents. The KPPU may require more information or additional
documents as it may deem necessary. Once all requirements are considered complete, the KPPU will begin their assessment which consists of two phases. In Phase I (preliminary assessment), the KPPU
will define the relevant market or markets and measure market concentration. If the post-merger concentration will not raise competition concerns, the KPPU will issue its opinion without entering into
any further review. This process will last for a maximum of 30 working days. On the other hand, the KPPU will undertake a comprehensive assessment when it finds concerns of anti-competitive effects
over the proposed merger, based on the concentration indicator.
This comprehensive assessment (Phase II) will last for a maximum
of 60 working days following the end of the preliminary assessment.
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During the Phase II process, the KPPU will generally examine entry
barriers, possible anti-competitive effects, efficiencies put forward by
the merging parties and possible failing firm defences.
Under a post-merger notification scheme, the merged entity is
obliged to notify the KPPU within 30 working days after the merger’s
completion. The KPPU will commence its review once the notification form and its supporting documents are complete. If KPPU considers that the form and or supporting documents are incomplete,
the merged entity is obliged to submit the remaining documents.
After all requirements are considered complete, the KPPU will begin
its review and it will last for a maximum 90 working days before an
opinion on the merger is issued. This assessment only consists of one
phase. The substantive test will be similar to that implemented for a
pre-merger notification.
If an opinion of the KPPU has been issued before the merger is
completed, there will be no reassessment when the merger is notified
following the completion. Reassessment will only be conducted if
there are material changes to data or market condition. The changes
will be considered material if, among other things:
• there is a reduction of the number of undertakings highly concentrated relevant market (spectrum II, see question 19) causing
the HHI changes by more than 500;
• there are changes to post-merger policy plan; or
• the predicted post-HHI during a pre-merger notification is below
1,800, but after recalculated in the post-merger review, it is above
1,800.
All the time frames mentioned above are maximum periods that cannot be extended in any case.
Substantive assessment
19 What is the substantive test for clearance?

The ICL prohibits mergers that would create a monopoly or would
likely result in conditions that facilitate unfair business practices, and
as a result would cause harm to consumers. The Government Regulation and further Commission Regulation 13/2010 and its Amendments have determined the substantive tests that will be applied
by the KPPU when reviewing a merger. The review will involve, at
the very least, an evaluation of market concentration, barriers to
entry, potential anti-competitive effects, efficiencies and possibility
of failure.
For horizontal mergers, the KPPU will begin its assessment by
measuring the market concentration following the merger. The KPPU
usually uses the Herfindahl–Hirschman Index (HHI) to measure
concentration. When data is not available to calculate HHI, it will
use another concentration measure such as, for example, concentration ratios. In general, the KPPU divides post-merger HHI into two
spectrums: Spectrum I (low concentration, with HHI below 1,800)
and Spectrum II (high concentration, with HHI above 1,800). The
KPPU will only identify horizontal competition concerns if the postmerger HHI falls within Spectrum II and the delta is more than 150
points. With regard to vertical mergers, there will be no competition
concerns if none of the merging parties has a dominant position.
The KPPU will not continue with a comprehensive assessment if this
condition is satisfied.
When the barrier to entry is low, the KPPU will consider a merger
leading to a control of significant market shares by the merged entity
as unlikely to cause an anti-competitive effect because there will be
sufficient competitive pressure from undertakings entering the market following the merger. On the other hand, the KPPU will consider a merger as likely to cause an anti-competitive effect even if the
merged entity only possesses moderate market shares if the barrier
to entry is high. In determining whether entry will deter or counteract the anti-competitive effects resulted from a merger, the KPPU
will not only take into account the likelihood of entry, but also its
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sufficiency and timelines. However, there is no further explanation
by the KPPU about these elements. For example, the KPPU never
explains what would be considered an appropriate time period or
the scope and magnitude of entry that would be considered to be
sufficient to decide that entry is easy.
The KPPU will find that a horizontal merger results in a monopoly or unfair business competition if the merger causes coordinate
or unilateral effects and a vertical merger results in a monopoly or
unfair business practices if the merger leads to market foreclosure.
If the goal of a merger is the creation of or an increase in efficiency, the KPPU will then evaluate the expected efficiency and the
benefit consumers will obtain from such efficiency. The KPPU will
undertake an in-depth investigation over any claimed efficiency proposed by the merging parties. In making its assessment, it will compare the efficiency with the anti-competitive effects of the merger. If
the anti-competitive effects will likely outweigh the efficiency, the
KPPU will choose to promote fair competition rather than to encourage the improvement in efficiency. In the KPPU’s view, a competitive
market structure will directly or indirectly lead to the creation of an
efficient undertaking on the market.
If an undertaking makes a decision to merge with another undertaking in order to prevent their business from ceasing to operate, i.e,
hindering bankruptcy, the KPPU will assess whether consumers will
be more harmed by the bankruptcy than the impact of the merger
to competition. When consumer loss caused by the exit of the failing undertaking from the market is higher than the anti-competitive
effects, the KPPU will decide not to challenge the merger. In doing the
assessment, the KPPU will examine, among other things, whether the
undertaking will not survive due to its financial condition, whether
there is the possibility of a successful reorganisation, and whether
there is another alternative with less anti-competitive effects than the
merger in order to prevent the undertaking from bankruptcy.
20 Is there a special substantive test for joint ventures?

The applicable regulations do not establish a substantive test specific
to joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

In reviewing a horizontal merger, the KPPU will consider the unilateral and coordinated effects of the merger. In the event of a merger
involving undertakings from a different level of production (value
added) chain (vertical merger), the KPPU will examine the foreclosure effects (input foreclosure and customer foreclosure) and the
coordinated effect of a merger.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

There is no case to date that can be used as an example to show that
non-competition issues have been taken into account by the KPPU
when reviewing a merger. The current merger legislation does not
provide any provision that may give discretion to the KPPU to also
consider non-competition issues. However, it is possible for the KPPU
by using general exemptions set out in the ICL.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Government Regulation has set out efficiencies as one factor that
can be used by the KPPU to decide whether a merger may have an
anti-competitive effect. This provides an opportunity for undertakings
to put forward the efficiencies that may arise from their merger when
submitting a notification to the KPPU. The KPPU is likely to evaluate
efficiencies that may arise from a merger in its comprehensive review
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Update and trends
In April 2013 the KPPU issued its Third Amendment of the Merger
Guideline (Commission Regulation 02/2013) which attracted quite
mixed reviews from businesses and practitioners. The main cause
was since under the most current Merger Guideline, the consulting
and notifying parties of the merger transaction must be able to provide
the industry market structure data including the data and information
of the market share of the merging parties as a group pre- and postmerger in the industry in which the parties operate. Without this
particular data and information and the business plan of the merging
parties post-merger in the upcoming three years, the KPPU will not
evaluate the consultation and notification. For the notification phase,
this will mean that the merging parties will be deemed not to be
submitting the notification, thus will be subject to 1 billion to 25 billion
rupiah fines. It is argued that the KPPU shifted the burden of acquiring
the data needed to the merging parties due to the limited time
constraint that the KPPU has to issue an opinion and the resources
constraints.
One of main downsides is that the cost of acquiring the industrial
market structure data is quite high. The business cannot simply use
the current industrial data and information provided by the Central
Statistics Bureau at least due to the following reasons:
• the industrial data often collects the non-comparable proxies
sufficing the need of competition economic analysis;
• the collected company data is usually anonymous so that further
identification and classification of the business entities in certain
industries is even harder to accurately accomplish;

even though competition concerns may be limited, as in the case of the
acquisition of PT Sara Lee Body Care Indonesia by Unilever Indonesia
Holding BV.
There is no precedent to date where the KPPU did not challenge
a merger with significant anti-competitive effects because of its possible substantial efficiencies or challenge a merger with considerable
efficiencies because it has significant anti-competitive effects.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The KPPU has no power to block a merger. However, it can review
and issue an opinion on a merger plan following a voluntary notification. The opinion issued prior to the merger is binding on the KPPU,
but it is only as long as the plan has not been substantially changed
when the merger is implemented.
When the KPPU finds that a merger plan is objectionable, it
cannot reject or block the merger, but it may, after the merger is
completed, open a formal investigation and decide whether or not
it will order the dissolution of the merger or impose sanctions, such
as fines or damages.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

After the KPPU has evaluated the proposed or the complete merger
under the consultation or notification scheme, if the result indicates
that there is a potential substantial lessening competition arising from
the merger, the KPPU will provide conditions to be fulfilled by the
merging parties in order to comply with the Indonesian Competition Law. The merging parties are given an opportunity to submit
their proposed remedies to KPPU, in no later than 14 working days
after the date of Report of Remedies Submission, and the KPPU shall
evaluate whether or not such proposed remedies may mitigate the
anti-competitive possibility. If the KPPU approves the remedies then
it shall issue a ‘conditional clearance opinion’. On the contrary, if the
KPPU declines the proposed remedies, then the KPPU’s opinion of
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•

•

sometimes it is not possible to obtain the full set of assumptions
used by the observers, researchers, statisticians, and other
professionals in deriving the figures provided for the public,
while on the contrary, those assumptions are actually needed
to accurately read, analyse, and concluding the figures for the
competition uses; and
each merger consultation and notification differs from one to
another in terms of the definition of the relevant market, thus
the required data and information of the merging parties and its
competitors will also be different from one another.

Thus, it implies that the businesses must internalise the cost of
providing this industrial market structure data into their merger costs,
both in terms of accounting cost and economic cost.
As some pros stating that the request of such market structure
data is in the right direction to increase the businesses and public
awareness of the importance of maintaining the fair competition.
Another major breakthrough is the issuance of the Commission
Regulation 04/2012 on the Guidelines for the imposition of fines
for Delay in Notifying Mergers, Consolidations, and Acquisitions of
Shares. There have been two cases regarding the imposition of
fines of which in one of them the KPPU imposed a 4.6 billion rupiah
fine to PT Mitra Pinasthika Mustika for failing to submit the merger
notification timely. Questions remain, however, as some issues are
not yet distinctly regulated by the prevailing regulations, such as the
execution and appeal process for the sanction for failure to notify.

the existence of the alleged monopoly practices and anti-competitive
conducts arising from the merger is issued.
The proposed remedies may take the form of structural or nonstructural (behavioural) remedies. Yet, there is also no precedent to
date. For this reason, it is very important for the merging parties
to notify the KPPU first before proceeding with their transaction
in order to seek the KPPU’s opinion, especially when the market is
highly concentrated or there is a significant possession of market
share involved.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Under the applicable regulation, there is no specific provision regarding the basic conditions and timing for a divestment or other remedies. Taking into account the approaches used by the KPPU in its
recent decisions, we may, however, expect that the KPPU will consider and impose specific conditions as well as a timetable when it
finds it necessary, depending on the complexity of the issues under
review.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There is no precedent regarding remedies in foreign-to-foreign
mergers.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The Government Regulation and its implementing regulations do
not contain any provisions that relate to ancillary restraints. Accordingly, it is still not known whether or not such agreements will be
covered by the KPPU in its assessment of a merger or outside the
merger review process. Types of restraints deemed as ancillary also
remain unknown.
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Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Although there are no statutory rights given to customers or competitors to get involved during the review process, the KPPU is entitled
to and will generally invite customers as well as competitors in its
review process to collect necessary information with regard to market analysis and competition impact. Customers and competitors
may, however, by its request submit their opinions or recommendations on the merger.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Information about the submission or notification of proposed or
completed mergers will be made available to the public through the
KPPU’s website (www.kppu.go.id). However, the KPPU will not publish the non-confidential version of the notification. Sometimes the
KPPU issues a press release, informing the public about the overview of the notified transaction. When an opinion or decision on a
merger has been made, the KPPU will then issue a press release and
upload the public copy of the opinion or decision to its website. Such
opinion or decision is only made in the Indonesian language. As it
is an obligation for the KPPU to protect commercially confidential
information acquired from or during its investigation, the KPPU
will observe this obligation in its merger review process by keeping
merging parties’ trade secrets (that it has acquired during the review)
properly secure and unavailable to the public. Despite this, it is very
important for the merging parties to state to the KPPU any information it considers as confidential as this would prevent the KPPU from
mistakenly making public any business secrets.
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tion by adopting a decision, the merger entity may file an appeal to
the district court against the KPPU decision. Appeals can only be
brought by the parties to the KPPU decision. There is no possibility for third parties such as competitors or consumers to challenge
a KPPU decision. Currently, however, there is no precedent on this
matter.
33 What is the usual time frame for appeal or judicial review?

An appeal has to be filed before the competent district court within
14 working days after the parties receive the KPPU’s decision. In
accordance with the time frame as set out in the ICL, the district
court shall issue its ruling within 30 working days after the commencement of the proceedings. When an additional examination is
ordered by the district court to the KPPU, the court proceeding may
be extended to 30 working days. A further appeal can be made to the
Supreme Court within 14 calendar days after the district court’s ruling is received by the merging parties. The time frame for this review
is, by law, set at a maximum of 30 calendar days. Unfortunately, the
process in the Supreme Court is more unpredictable. In many cases, it
takes months before a Supreme Court decision is made. In rare cases,
it takes almost one year or longer.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

As of June 2013, the KPPU has reviewed 14 foreign mergers and
issued 11 opinions respectively. The KPPU declares no objection in
all of its opinions while the three remaining are still under review.
35 What are the current enforcement concerns of the authorities?

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The KPPU has established several limited cooperation with Japan
Fair Trade Commission, Korea Fair Trade Commission and Federal Trade Commission to exchange of information regarding the
enforcement of competition law, including merger control rules.
There is no specific and comprehensive agreement between the KPPU
and the foreign antitrust authorities.

The KPPU has been focusing its enforcement on and closely monitoring sectors where there is a rigid or high price, or a shortage of supply, such as in the selling of oil and gas for retail purposes, banking
(due to high lending interest rates), the pharmaceutical and fertiliser
sectors, sectors monopolised by state-owned companies or firms
holding market shares of more than 50 per cent, poor quality public
services and highly regulated markets.
36 Are there current proposals to change the legislation?

Judicial review
32 What are the opportunities for appeal or judicial review?

All KPPU decisions are subject to review by the district court and
finally the Supreme Court. If the KPPU prohibits a merger transac-

There have been a number of recommendations made by related
institutions to amend the ICL, but no progress or deadline has been
provided.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The Competition Act 2002 (as amended) (the Act) sets out the statutory basis for competition and merger control law in Ireland. The Act
entered into force in January 2003. Many of the concepts used in part
3 of the Act are based on and applied by analogy with the EU merger
control regime. There are also a number of guidance documents on
the interpretation of certain terms used in part 3 of the Act and on
various aspects of the merger review process.
The Competition Authority (the Authority) is the state body
responsible for the enforcement of merger control law in Ireland.
The Authority has sole responsibility for non-media mergers and
shared responsibility with the minister for jobs, enterprise and innovation in relation to media mergers. The minister for finance may
intervene in a merger or acquisition involving a credit institution
where the transaction is necessary to maintain the stability of the
financial system in the state and there would be a serious threat to
such stability if it did not proceed. (Please see the response to question 8 for further information on media mergers and transactions
involving credit institutions.)
2

What kinds of mergers are caught?

Section 16(1) of the Act provides that a merger or acquisition occurs
if:
• two or more undertakings, previously independent of one
another, merge;
• one or more individuals or other undertakings who or which
control one or more undertakings acquire direct or indirect control of the whole or part of one or more other undertakings; or
• the result of an acquisition by one undertaking (the first undertaking) of the assets, including goodwill, (or a substantial part
of the assets) of another undertaking (the second undertaking)
is to place the first undertaking in a position to replace (or to
substantially replace) the second undertaking in the business or,
as appropriate, the part concerned of the business in which that
undertaking was engaged immediately before the acquisition.
Mergers and acquisitions (mergers) that meet the turnover thresholds
set out in section 18(1) of the Act are subject to mandatory notification to the Authority (please see question 5 for further details on
turnover thresholds). Where these requirements are not met, mergers and acquisitions may be notified to the Authority on a voluntary
basis.
3

4

What types of joint ventures are caught?

Section 16(4) of the Act provides that the creation of a joint venture which performs, on an indefinite basis, all the functions of an
autonomous economic entity shall constitute a merger for the purposes of the Act.
www.gettingthedealthrough.com

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

For the purposes of the Act, ‘control’ will arise where decisive influence can be exercised in relation to the activities of the undertaking,
whether such influence is conferred by the acquisition of securities
or contracts, or a combination thereof, or by any other means. In
particular, this will be demonstrated by ownership of assets, or even
rights to use such assets, or by rights or contracts that enable decisive
influence to be exercised over the composition, voting or decisions of
the organs of an undertaking.
The definition of ‘control’ in the Act is defined in similar terms
to the test under the European Union Merger Regulation (EUMR)
and the Authority typically follows the practice and decisions of the
European Commission (the Commission) in interpreting the meaning
of ‘control’ and ‘decisive influence’.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A notification must be made to the Authority (within one month
after the conclusion of an agreement or the making of a public bid)
if, in the most recent financial year:
• the worldwide turnover of each of at least two of the undertakings involved in the merger or acquisition is not less than €40
million;
• at least two of the undertakings involved carry on business in any
part of the island of Ireland (ie, including Northern Ireland); and
• the turnover in the Republic of Ireland of any one of the undertakings involved is not less than €40 million.
The Authority has issued guidance on its interpretation of the meaning of ‘carries on business in any part of the island of Ireland’, which
includes undertakings that either:
• have a physical presence on the island of Ireland (including a registered office, subsidiary, branch, representative office or agency)
and make sales/or supply services to customers on the island of
Ireland; or
• without having a physical presence on the island of Ireland, have
made sales into the island of Ireland of at least €2 million in the
most recent financial year.
The Authority has clarified that it understands ‘turnover in the state’
to comprise sales made or services supplied to customers within the
state. The concept of ‘undertakings involved’ is broadly akin to the
concept of ‘undertakings concerned’ under the EUMR and does not
include the vendor.
Section 18(3) of the Act provides for voluntary notification (see
question 6). Where a merger has not been notified, the competition
prohibitions on anti-competitive arrangements and abuse of dominance in sections 4 and 5 of the Act apply. Where the Authority
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learns of a proposed merger that, in its view, gives rise to prima facie
competition concerns and that has not been notified, it will contact
the parties to enquire whether they intend to notify voluntarily. If
they do not, the Authority will carry out a preliminary inquiry to
ascertain whether a section 4 or 5 investigation (investigation) is
warranted. At any stage during either a preliminary inquiry or an
investigation, the Authority may seek notice of intention to implement the merger, or an undertaking not to implement it for a certain
period. The Authority may issue proceedings seeking an injunction
to restrain implementation of the merger. If the parties opt to notify
the transaction, or undertake to notify on completion, the Authority’s investigation will close. Where in the Authority’s opinion a nonnotifiable merger that has already been implemented raises competition concerns, it will conduct an investigation and may apply to the
courts to restore the status quo ante.
In 2012, the Authority intervened to prevent Eason and Son Limited’s proposed acquisition of Argosy Libraries Limited. The parties
are the only two Irish-based new book wholesalers. This was the
first time the Authority took action in relation to an acquisition that
was not notifiable under the Act. Please see ‘Update and trends’ for
further information.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Mergers that meet the jurisdictional thresholds are subject to mandatory notification to the Authority. There are no exceptions.
Section 18(3) of the Act provides for the voluntary notification of
mergers that do not meet the thresholds specified in section 18(1)(a).
Voluntary notification is recommended for mergers and acquisitions
that do not meet the thresholds but have the potential to substantially lessen competition in the state. A notified merger that has been
cleared by the Authority is statutorily excluded from the competition prohibitions on anti-competitive arrangements and abuse of
dominance in sections 4 and 5 of the Act. The Authority’s Notice
in respect of the review of non-notifiable mergers and acquisitions
provides guidance on its review of such mergers and acquisitions.
Voluntary notifications are considered in the same way and under
the same rules as mandatory notifications.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

There are no specific rules in the Act excluding foreign-to-foreign
mergers from the notification obligation where the turnover thresholds are met. The thresholds in section 18(1) of the Act contain a
local test – the ‘carries on business’ test (see question 5). The Authority also provides guidance on the test in its Notice N/02/03.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Special rules apply to media mergers and to mergers in the banking
sector.
Regarding media mergers, under the Act, the minister for jobs,
enterprise and innovation may direct the Authority to investigate a
media merger on competition grounds. Media mergers are deemed
to include: mergers or acquisitions in which two or more of the
undertakings involved carry on a media business in the state; and
mergers and acquisitions in which one or more of the undertakings
involved carries on a media business in the state and one or more of
the undertakings involved carries on a media business elsewhere. A
media business is defined as ‘a business of the publication of newspapers or periodicals consisting substantially of news and comment
on current affairs, a business of providing a broadcasting service,
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or a business of providing a broadcasting services platform.’ Media
mergers must be notified to the Authority regardless of whether the
turnover thresholds are met.
If the Authority proposes to clear such a merger following a
Phase I investigation, the minister may, within 10 days of the Authority’s draft determination, direct the Authority to carry out a Phase
II investigation. Following a Phase II investigation, if the Authority clears the merger (with or without conditions) the minister will
decide whether to make the final clearance decision. However, where
the Authority prohibits a media merger, the minister cannot then
approve the merger.
In accordance with the Credit Institutions (Financial Support)
Act 2008 (the CIFS Act), where the minister for finance has formed
an opinion that a proposed merger involving a credit institution is
necessary to maintain the financial stability of the state, the merger
must be notified to the minister for finance rather than to the Authority. During 2012, no such mergers were notified. In addition, section
54 of the Credit Institutions (Stabilisation) Act 2012 provides that
parts 2 and 3 of the Act and section 7 of the CIFS Act will not apply
to certain actions by the minister or by appointed ‘special managers’
in relation to relevant financial institutions.
Acquisitions of insolvent undertakings by receivers or liquidators are not notifiable mergers under the Act; neither are intra-group
transfers or testamentary dispositions. Financial undertakings (such
as banks, credit institutions or insurance companies) which temporarily acquire shares with a view to disposal are also exempted under
the Act, provided the voting rights acquired are not exercised in relation to carrying on business or affecting competition in the state.
Sector-specific regulatory legislation may also apply to mergers in
the financial services and insurance markets.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

A notification must be made to the Authority in writing within one
month after the conclusion of an agreement or the making of a public
bid.
Failure to notify a notifiable transaction is a criminal offence and
may incur penalties of fines of up to €3,000, plus €300 per day for
continued breach. Conviction on indictment will incur penalties of
up to €250,000, plus €25,000 per day for continued breach. Liability
is determined based on whether the persons controlling the enterprises knowingly and wilfully authorised or permitted the breach.
However, there is no record of penalties for failure to notify ever
having been applied.
Notifiable mergers (and voluntarily notified mergers) may not be
put into effect without receiving clearance from the Authority. Such
transactions will be deemed void. The Authority is of the view that
voidness is remedied at the time it makes a determination. The Act is
silent on this point (see for example decision M/10/043 Stena/DFDS
of 7 April 2011 and also question 12).
10 Who is responsible for filing and are filing fees required?

‘Each of the undertakings involved’ are required to notify the transaction. In practice, joint notifications are made. A notification of a
merger or acquisition must be accompanied by a filing fee of €8,000.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The Authority will examine a transaction in one or two phases. In
Phase I, the Authority has one month in which to decide either that
the merger will not substantially lessen competition in the state, or
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that it intends to open a full Phase II investigation. The one-month
period in Phase I may be extended to 45 days in order for the authority to consider any proposals from the parties offered to address the
Authority’s concerns. The one-month period starts from the date on
which the Authority receives a complete notification (the effective
date). Transactions that do not raise substantive competition issues
will typically be cleared during Phase I.
If the Authority makes a formal request for information the time
frame is suspended and the clock starts again once the Authority
receives the complete information which it has requested. This has an
impact on the effective date. It is also important to note that a formal
request for information can be issued by the Authority in connection
with mergers that involve no overlap between the activities of the
parties to the merger in the state. In practice, however, the Authority frequently affords the parties to a notification an opportunity to
respond to an informal request for information and does not stop
the clock.
Where the Authority decides to open a Phase II investigation, the
Authority has four months from the effective date in which to make a
determination either to clear the transaction, prohibit the transaction
or clear the transaction subject to conditions.
If the Authority fails to communicate a final determination to
the parties during that period, the parties are legally entitled to put
the merger into effect four months after the appropriate date (for
media mergers and transactions involving credit institutions, please
see question 8).
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15 Are there any special merger control rules applicable to public
takeover bids?

Section 18(1) of the Act provides that the notification of a public bid
where the turnover thresholds are met, must be notified by the parties
within one month of the making of the bid. In such circumstances,
only the purchaser is required to notify. There are no further special
merger control rules for public takeover bids.
16 What is the level of detail required in the preparation of a filing?

Notification of a merger must be done by completing and submitting a merger notification form to the Authority. The form requires
details of the proposed transaction, the parties involved, any overlapping products and services, any ancillary restraints, as well as further
information and supporting documentation, such as surveys, reports,
analyses and studies analysing the proposed transaction with respect
to market shares, competition, competitors, markets, potential for
sales growth or expansion.
The Act requires ‘full details’ of the proposed merger to be provided. The Authority understands ‘full details’ to mean that the form
must be completed fully.
Where there are no horizontal or vertical overlaps between the
activities of the parties involved, the Authority may decide not to
require the parties to complete certain sections of the form.
17 What is the timetable for clearance and can it be speeded up?

12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

It is a criminal offence under the Act and punishable by fines not to
notify a notifiable merger or to put a merger into effect in defiance of
a prohibition determination or in breach of a conditional clearance.
Further, any notifiable merger that is put into effect in the absence of
Authority approval is deemed void.
The Act does not specify whether a transaction which it deems
void is void indefinitely or until the transaction receives clearance
from the Authority. However, the Authority, in M/04/003 Radio
2000/Newstalk 106, confirmed that any such merger remains void
until such time as the Authority issues a clearance determination.
In particular, the Authority stated, ‘Based on a reading of all the
pertinent provisions, the Authority is of the view that the [relevant]
section is designed to protect the Authority’s right of review and
is not intended to render a merger or acquisition void indefinitely.’
(See also for example decision M/10/043 Stena/DFDS of 7 April
2011 where the transaction was initially deemed void but was subsequently permitted to be put into effect when the Authority issued
its clearance decision.)
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Foreign-to-foreign mergers that meet the turnover thresholds and
‘carries on business’ test are subject to the Irish merger control
regime. As set out in question 12, it is a criminal offence under the
Act and punishable by fines not to notify a notifiable merger or to
put a merger into effect in defiance of a prohibition determination
or in breach of a conditional clearance. In addition, any notifiable
merger that is put into effect in the absence of Authority approval
is deemed void.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

It is not typically possible to carve out local completion in order to
permit early closing in respect of a foreign-to-foreign merger.
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Please see the response to question 11 for details of the applicable
time frames for notifications to and determinations by the Authority.
There is no provision in the Act or in the Authority’s guidance
for shortening the timetable for clearance; however, the Authority is
prepared to consider requests for accelerated investigations in exceptional circumstances.
In M/09/002 HMV/Zavvi, the Authority agreed to shorten the
third-party submission deadline from 10 to five days, as Zavvi was
in liquidation and its stores were likely to close with the loss of at
least 100 jobs. M/10/015 An Post/PostPoint involved the acquisition
of PostPoint, a wholly owned subsidiary of Postbank, which was in
orderly wind-down. The Authority completed its assessment of the
transaction within 13 days after receiving the notification.
18 What are the typical steps and different phases of the investigation?

The phases of the investigation and the typical steps involved are as
follows:
• Pre-notification discussions (if appropriate);
• Phase I investigation:
• filing of the notification form with the Authority;
•	publication of the fact of notification on the Authority’s
website;
• submissions from third parties (if any);
• formal/informal request(s) for information by the Authority
(if required);
• proposals from the parties (if appropriate);
•	determination by the Authority to clear the transaction or
proceed to Phase II investigation; and
•	publication of the Phase I determination within two months
of its adoption; and
• Phase II investigation:
• submissions from the parties involved and/or third parties;
•	
early determination, ie, clearance (if appropriate) or
assessment by the Authority of competition concerns (if
appropriate);
• access to the Authority’s file;
• written responses to the assessment by the parties;
• oral submissions by the parties (if requested by the parties);
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•	discussions with the Authority on remedies and proposals
made by parties (if appropriate);
• market testing of remedy proposals of the parties;
•	written determination by the Authority within four months
of the appropriate date to block, approve or conditionally
approve the transaction; and
•	publication of the Phase II determination within one month
of its adoption.
Substantive assessment
19 What is the substantive test for clearance?

The Authority will assess whether the result of the merger will be
to substantially lessen competition (SLC) in markets for goods or
services in the state.
The Authority has published guidance on how it applies this
test in practice. The Authority interprets the SLC test in terms of
consumer welfare, which depends on a range of variables including
price, output, quality, variety and innovation.
20 Is there a special substantive test for joint ventures?

Joint ventures that are notifiable under section 16(4) of the Act are
subject to the same substantive test for clearance as mergers notifiable under the Act, namely, whether the result of the merger or
acquisition would be to substantially lessen competition in markets
for goods or services in the state.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Authority will examine the effect of the merger on market structure in the relevant markets identified. An assessment is made of
whether the merger has an effect on the level of rivalry among the
existing competitors in the market. Unilateral, coordinated, conglomerate and vertical effects are examined. The Authority will also
assess the extent to which entry by a new competitor would be sufficiently likely and timely to act as a competitive restraint.
The Authority will also consider a ‘failing firm’ defence whereby
a merger will not substantially lessen competition in a market if part
or all of the merging assets are certain to exit the market in the event
that the proposed merger did not take place. However, according to
the Authority, the conditions for the failing firm defence are rarely
met in practice.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Authority does not consider non-competition issues during its
review process. However, in relation to media mergers or mergers
involving a credit institution deemed necessary to maintain the stability of the financial system in the Irish state, non-competition elements
of the transaction may be considered by the relevant minister. (Please
see question 8 for further information on media mergers and transactions involving credit institutions.)
23 To what extent does the authority take into account economic
efficiencies in the review process?

In mergers that give rise to anti-competitive effects, the Authority
acknowledges that such effects could be compensated for by improvements in efficiencies resulting directly from the merger. In general,
efficiencies that can be shown to reduce marginal (as opposed to
fixed) costs are treated more sympathetically by the Authority, as it
is more probable that part of any reduction gets passed on to consumers as lower prices. Where efficiencies are considered, it must be
demonstrated that they will be realised with sufficient likelihood. In
addition, the parties must demonstrate what incentives the merged
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firm would have to realise efficiencies where rivalry has been lessened. Given the incentives of the parties to put efficiencies in the most
optimistic light, it is also necessary that any efficiency gains claimed
are clearly verifiable, quantifiable and timely.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Following the completion of a Phase II investigation, the Authority
can prohibit a merger if it considers that it will result in a substantial
lessening of competition in markets for goods and services in the
state. It may also clear a merger subject to the observance of certain
conditions (ie, a conditional clearance).
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

In accordance with the Act, the Authority may enter into discussions
with the parties involved during both phases of the investigation in
order to remove potential anti-competitive effects of the merger on
competition in the state. In addition, the parties may make proposals
to the authority for binding commitments to remove potential anticompetitive effects of the merger.
The Authority may also make a conditional determination. For
example, in M/03/033 Scottish Radio Holdings/FM104, the authority imposed structural and behavioural remedies to prevent anticompetitive behaviour through the exchange of information and
commonality of interest between the parties. In M/09/013 Metro/
Herald AM, the Authority accepted divestiture commitments to
ensure that Metro Herald would be operated as an independent competitor of the shareholders’ newspapers and that the management
of the new publication would make decisions in respect of certain
key competitive parameters without requiring the approval of the
shareholders or their representatives on the board.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

In Phase I, the Authority may enter into discussions and the undertakings involved may make proposals within one month from the
appropriate date. During the Phase II review period, but no later
than three weeks following the Authority’s assessment, the Authority
may enter into discussions and the undertakings involved may make
proposals to the Authority. While the parties may make voluntary
proposals in Phase I, it is open to the Authority to impose conditions
only in a Phase II determination. Once commitments are agreed by
the parties, they become binding.
Under the Act, the Authority may enforce commitments or conditions by injunction in any competent court. Contravention of a
provision of a commitment is a criminal offence.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

The Authority has not subjected any foreign-to-foreign merger to
conditions to date. However, where foreign undertakings have had
significant Irish operations, the Authority has accepted remedies
(both behavioural and structural).
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

In accordance with the Act, a clearance determination includes any
arrangements which are directly related and necessary to the implementation of the merger or acquisition and which are referred to in
the notification.
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Ancillary restraints may include, inter alia, non-compete provisions, purchase and supply obligations or licences of intellectual
property.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Notices of mergers notified to the Authority are published on its
website within seven days from the date of receipt of the notification. Notices include details of the undertakings involved, contact
details of the case officer assigned to the transaction, and notice to
third parties wishing to make submissions about the merger that
they must do so within 10 days of publication of the notice. The
Authority may change the 10-day time limit by notice on its website
in individual cases, if circumstances so require. Third-party submissions during Phase II must be received within 21 days of the date of
the Authority’s decision to carry out a full investigation. Under the
Act, the Authority is required to consider all submissions made by
the undertakings involved or by any individual or other undertaking,
whether made in writing or orally.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

As required by the Act, the Authority publishes, on its website, notice
of all mergers notified to it, and determinations reached. In cases that
generate substantial public interest, the Authority may issue a short
press release announcing the publication of a determination. In rare
cases, the Authority may organise a press conference following a
determination.
Submissions to the Authority should clearly indicate any information that should be treated as confidential. Upon receipt of a properly substantiated claim for confidentiality, the Authority will either
accept the claim or inform the party in question that it does not agree
with the claim. The party will then have an opportunity to respond
and the Authority will make a final decision regarding confidentiality. The Authority will reject a claim for confidentiality if it considers
that the information is necessary for the proper performance of the
Authority’s functions.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Under the Act, the Authority may enter into arrangements with foreign competition bodies in order to share information required and
provide mutual assistance to facilitate the performance of their functions, including merger control. The Authority cooperates with other
agencies on specific merger cases. The Authority subscribes to the EU
Best Practices on Cooperation.
The Authority regularly works alongside the European Commission and is a member of the European Competition Network and of
the International Competition Network. In addition, the Authority
represents Ireland at the OECD Competition Committee.
In practice, in 2012, the Authority followed the progress of and
participated in the advisory committee hearings of four European
Commission merger review cases. The Authority also followed the
progress of and provided its views to the European Commission in
other cases, including the review of the Case No. COMP M.6663
- Ryanair/Aer Lingus III, which was ultimately prohibited by the
European Commission.
Judicial review
32 What are the opportunities for appeal or judicial review?

The Act provides for appeal to the Irish High Court against a determination of the Authority to either prohibit a merger or to permit a
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merger subject to conditions. There is no basis for appealing a merger
clearance. The High Court may annul the determination, confirm
the determination, or confirm the determination subject to specified
modifications. Further appeal to the Irish Supreme Court is available
on a point of law only. Complainants and third parties do not have
a right of appeal, but may apply for a judicial review of a decision
by the Authority.
In 2008, the Authority blocked the purchase of Breeo by Kerry
Group. In the only appeal to date of a merger veto decision by the
Authority, Kerry Group successfully appealed the Authority’s decision to the High Court (see question 33 for further information on
the Kerry/Breeo case).
33 What is the usual time frame for appeal or judicial review?

An appeal must be made by a party to the transaction within one
month of the date of the Authority’s determination, and must be
made on a point of fact or law. Where practicable, the High Court
is required to hear and determine the matter within two months.
As set out in question 32, in 2008 the Authority blocked the purchase of Breeo by Kerry Group. Kerry Group successfully appealed
against the Authority’s decision. In 2009 the Authority appealed the
High Court’s decision to the Supreme Court. In 2010 the Authority
applied for a priority hearing of the Supreme Court appeal which
was not granted. Several case management hearings have taken place
and there has been a hearing on a motion to adduce new evidence.
At the time of writing, it is expected that the case will be heard by
the Supreme Court during 2013.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Generally, the Authority has cleared foreign-to-foreign notifications
without proceeding to a Phase II investigation and without imposing
conditions.
The Authority has prohibited mergers and required divestment
remedies in transactions involving non-Irish parent companies. For
example, in M/04/032 IBM/Schlumberger, the Authority prohibited
a merger of two Irish components of an international transaction.
The Authority’s determination concluded that the merger would be
likely to result in increased prices for consumers due to the lack of
competitive restraint on the merged entity, either from competitors
or customers, and with entry conditions being difficult.
The Authority has also required a divestment remedy in the case
of the transfer of an Irish business that formed part of a largely UKbased transaction (see M/06/098 Premier Foods/RHM).
35 What are the current enforcement concerns of the authorities?

The Authority has not identified any particular areas of concern with
regard to mergers. The Authority has, however, recently stated that
it is of the utmost importance to Ireland’s overall competitiveness to
develop and maintain a cost-effective energy infrastructure. In addition, the Authority has provided advice to the Irish government’s
department of communications, energy and natural resources on
merger procedures in the context of the (EU/ECB/IMF) Troika mandated sale of state assets.
36 Are there current proposals to change the legislation?

The Authority has initiated a review of its merger guidelines. At the
time of writing, the Authority has stated that it intends to publish
draft revised merger guidelines for public consultation during 2013.
Previously, in 2007, the Authority submitted proposals to the
Irish government on the operation and implementation of the Act.
On the merger front, these include extending the Phase II period from
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Update and trends
In 2012, there was a decrease in the overall number of mergers
notified to the Authority (33) compared with 2011 (40). However, there
was a comparative surge in notifications towards the end of the year,
with 14 of the 33 notifications be filed with the Authority in the final
quarter. This trend appears to be continuing in 2013 as, at the time of
writing, the number of notifications to date is significantly higher than
for the same period in 2012.
A large number of the notifications in 2012 involved private equity
firms. 26 of the 33 notifications were cleared during the initial (Phase
I) investigation and six notifications were carried forward into 2013.
Four of those six notifications were cleared in Phase I. The remaining
two (M/12/027 – Uniphar/CMR and M/12/031 – Top Snacks/KP
Snacks) were cleared unconditionally following Phase II investigations.
Generally, the Authority appears to be analysing in more detail
notifications that comprise no or insignificant overlaps, as well as
using its powers to seek both informal requests for information (which
do not stop the clock) and formal requests for information (which
reset the clock) (see question 11 for more details on waiting periods).
The number of media mergers notified was down from three in
2012 compared with five in 2011. The Authority cleared the three
media mergers in Phase I in 2012 and no order was made by the
minister to carry out a full investigation or to prohibit a media merger
from being put into effect. No notifications involving a credit institution
that may be necessary to maintain the financial stability of the state
were notified to the minister for finance under the CIFS Act.

three to four months; providing the Authority with the power to stop
the clock during Phase II following a request for information; removing criminal penalties and instead imposing civil fines for failure to
notify a merger or failure to provide further information; imposing
a fine for implementation of a merger prior to clearance; and removing the requirement for the Authority to form an opinion on public
interest criteria in media mergers, which the Authority believes is
outside its area of expertise.
In 2008, the Irish government announced plans to amalgamate the Authority with the National Consumer Agency, a statutory

In Eason/Argosy, the Authority initiated proceedings in relation
to a non-notifiable merger for the first time. Eason and Son Limited
(Eason) and Argosy Libraries Limited (Argosy) are the only two
Irish-based wholesalers of new books in Ireland. Eason is also the
leading retailer of new books within Ireland. Although this was not a
notifiable merger under the Act, the parties informed the Authority of
an agreement signed by them whereby Eason would acquire certain
assets of Argosy. The Authority began an investigation into the
proposed transaction identifying several competition concerns.
The Authority found that the transaction would have reduced
the number of new book wholesalers based in the state from two to
one. Given the absence of credible actual and potential competitors
and the wide gap between Eason and the only significant alternative
suppliers in the state (ie, UK wholesalers and publishers), the
Authority was concerned that the proposed transaction would result
in increased prices and a reduction in the range of new books to
consumers. Therefore, the Authority decided to initiate proceedings
against Eason and Argosy for infringement of (at least) section 4 of
the Act (which prohibits arrangements that restrict competition). In
October 2012, following the Authority’s decision to initiate proceedings
to prohibit the proposed merger, the parties agreed not to proceed
with the transaction. The parties also committed, for a one-year
period, to give the Authority 30 days’ advance notice of any similar
arrangement.

body established to defend consumer interests and to embed a robust
consumer protection culture in Ireland. The current government has
stated that, in line with its National Recovery Plan 2011–2014,
the Programme of State Agency rationalisation which commenced
in 2008 will continue. Legislation to enact the amalgamation is
expected to be published in 2013. In the meantime, the two organisations are understood to have taken a number of practical steps
towards amalgamation.

Niall Collins
Tony Burke

ncollins@mhc.ie
tburke@mhc.ie
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Legislation and jurisdiction

3

1

According to the definition of a merger under the Antitrust Law,
a joint venture may be regarded as a merger. However, because a
joint venture may also fall within the wide definition of a restrictive
arrangement, a question of classification arises.
The IAA’s position in this regard is that each transaction is to
be classified according to its economic essence. Several tests may
assist with such classification. For example, according to the IAA’s
position, a joint venture creating a new activity would, in general,
be classified as a restrictive arrangement, while a joint venture effecting a purchase of the existing activity of a party to the transaction
would be classified as a merger. Further criteria that may assist with
classification are, inter alia, the nature and intensity of the affinity
between the parties, the level of structural integration created by the
transaction and the stability of the affinity over time.

What is the relevant legislation and who enforces it?

Merger control is regulated under the Restrictive Trade Practices
Law, 5748-1988 (the Antitrust Law) and the regulations thereunder.
The Israeli Antitrust Authority (IAA) is the agency in charge of the
enforcement of the Antitrust Law.
The IAA is an independent government enforcement agency
established in 1994. The IAA, headed by the director general, is mandated to prevent the attainment of market power through merger
control and anti-cartel enforcement, to restrain abuse by dominant
firms and to preserve competition in the various markets.
The Antitrust Tribunal, sitting with the District Court in Jerusalem, has an exclusive jurisdiction over non-criminal administrative
antitrust proceedings. The administrative actions and decisions of the
director general are subject to judicial review by the Antitrust Tribunal and some decisions are subject to review by other courts. Criminal proceedings for violations of the Antitrust Law may be launched
by the director general on behalf of the state attorney general, and are
conducted exclusively before the District Court in Jerusalem.
Civil proceedings under the Antitrust Law, including contractual
claims, tort claims and class actions, may be brought before any
competent court in Israel.
2

What kinds of mergers are caught?

A ‘corporate merger’ is broadly defined in the Antitrust Law to
include the acquisition of the principal assets of a company by
another entity (a separate division in the company may be regarded
as a ‘principal asset’, even if it does not produce most of the company’s revenues), or the acquisition of shares in a company by another
entity through which the acquiring company is accorded:
• more than 25 per cent of either the nominal value of the issued
share capital, or of the voting power of the acquired company;
• the power to appoint more than 25 per cent of the directors of
the acquired company; or
• participation in more than 25 per cent of the profits of the
acquired company.

4
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Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Antitrust Law defines ‘control’ as the possession of one of the
following means of control: more than half of the rights to vote
at the general meeting of a company or a similar body of another
corporation; or the right to appoint more than half of the directors
of a corporation.
It should be noted, however, that the Antitrust Law does not
require the purchase of control for a transaction to be considered a
merger. As mentioned, a purchase of even slightly more than 25 per
cent of any of a company’s rights detailed above in question 2 (and
according to the IAA’s policy, in some cases even the purchase of a
smaller portion) would constitute a merger under the Antitrust Law.
The term ‘control’ is defined more broadly in the Antitrust Regulations, as the power to direct, directly or indirectly, the operations
of the entity. This broad definition applies, however, only for the
purpose of assessing whether the conditions for filing the abbreviated
pre-merger notification forms have been met, and the magnitude of
information required under that form.
5

The acquisition may be direct or indirect or by way of rights accorded
by contract.
The law does not provide a conclusive set of requisites that will
constitute a merger. Subsequently, even the acquisition of 25 per cent
or less of any of the above-mentioned rights may constitute a merger,
if further affinity exists between the parties (such as loans or involvement in the management of a firm).
A merger would require the director general’s prior approval, if
several conditions are met, as detailed in question 5.

What types of joint ventures are caught?

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A merger requires the prior approval of the director general if one or
more of the following conditions are met:
• the cumulative turnover of the merging entities in Israel, in the
preceding fiscal year, exceeded 150 million shekels; and the
turnover in Israel of each of at least two of the merging parties
exceeded, in the same period, 10 million shekels. If a merging
party has a holding company or subsidiary companies, its turnover will be determined by its consolidated financial statements;
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•
•

as a result of the merger, the market share of the merging companies in Israel, in the business activities concerning their goods
and services, exceeds one half of the relevant market; or
one of the merging companies, a subsidiary thereof, a controlling entity thereof or a subsidiary of that controlling entity, is a
monopoly in Israel as defined by the Antitrust Law (ie, holds a
market share that exceeds 50 per cent of any market).

Where none of these thresholds is met, the prior approval of the
director general may still be required, if the transaction at hand
amounts to a restrictive arrangement.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

If any of the thresholds mentioned above in question 5 is met, the
filing of a pre-merger notification form is mandatory. In such case the
parties to the merger must obtain the approval of the director general
prior to the implementation of the transaction.
According to the Antitrust Law, the minister of industry, trade
and labor is authorised to exempt a merger from all or some provisions of the law, if he believes that it is necessary on the grounds of
foreign policy or national security.
There are certain circumstances where, while a transaction constitutes a notifiable merger, parties are not required to file with the
IAA. The guidelines also specify certain circumstances where the IAA
will be willing to consider providing parties to a merger with ‘noaction’ letters.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

A ‘company’ is defined in the Antitrust Law as a company founded
and registered in accordance with the Companies Ordinance [New
Version] 5743-1983, including a foreign company so registered. In
addition, under the Companies Law, 5759-1999, a foreign company
shall not hold a ‘place of business’ in Israel, unless it has been registered as a ‘foreign company’.
The IAA’s position is that a foreign entity that holds more than
25 per cent in any Israeli firm is considered a ‘company’ for the purpose of the mergers chapter in the Antitrust Law. Furthermore, any
merger contemplated by a foreign entity that has a business presence
in Israel (such as through a subsidiary, an agent or an office), other
than through a strictly independent third party, is subject to the Antitrust Law. The test for assessing the existence of a ‘place of business’
would be whether the merging firm has substantial influence over the
activity of its domestic representative.
Accordingly, a foreign-to-foreign merger will be considered
a ‘corporate merger’ under the Antitrust Law only if both parties
hold a place of business in Israel according to the above-mentioned
criteria.
When a foreign company is a party to a merger, the thresholds
mentioned in question 5 are considered solely with respect to the
company’s activity in Israel, (ie, the sales turnover of the company
within Israel and the company’s market share in Israel).
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The same substantive test (see question 19 below) applies to all mergers, in all sectors.
In addition to the director general’s approval as required under
the Antitrust Law, approvals of other government institutions may be
required under different laws and regulations. For example, mergers
in which governmental companies are involved require the approval
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of the government; in several business sectors the approval of the
relevant governmental agency is required.
There is no provision in the Antitrust Law regarding foreign
investments. However, an investment that confers on a foreign entity
considered to be a ‘company’ under the Antitrust Law (see question 7
above) more than 25 per cent of any of the rights detailed in question
2 above, may be deemed a merger of companies.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The Antitrust Law does not determine any deadline for filing premerger notification forms. Yet, a merger that requires the approval
of the director general must not be implemented by any means –
including, for example, by closing the transaction, by transferring
assets or shares (even to a trustee on behalf of the purchaser), by
actually managing the merged company, and the like – before it is
cleared by the director general. The same as many other violations of
the Antitrust Law, a failure to notify a notifiable merger is a criminal
offense (in practice, only rarely criminal charges have been brought
in such cases). The sanctions that apply in cases of unlawful mergers,
including for not filing a pre-merger notification forms, are described
in question 12 below.
10 Who is responsible for filing and are filing fees required?

Each party to a merger is required to file a pre-merger notification
form on its behalf. Currently, no filing fees are required for the submission of pre-merger notification forms.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The director general must render a decision within 30 days from the
submission of complete pre-merger notification forms by all parties to the transaction. If no decision is made within this period, the
merger is deemed to be cleared.
The 30-day period may be extended either with the consent of
the parties, or by the Antitrust Tribunal, on application of the director general. A merger that must be notified under the Antitrust Law
must not be implemented prior to its clearance.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The implementation of a notifiable merger prior to its clearance or
without an approval is a criminal offence. The sanctions determined
in the Antitrust Law for such an offence are up to three years’ imprisonment or up to five years in aggravating circumstances. (‘Aggravating circumstances’ are defined as circumstances liable to cause
substantial damage to competition due to, inter alia, one or more
of the following factors: the share and position of the defendant in
the sector affected by the offence, the duration of the offence, the
damage caused or expected to be caused as a result of the offence
and the benefits obtained by the defendant). In addition, fines may
be imposed, up to about 2.2 million shekels for an individual, plus
14,000 shekels for each day the offence persists. In the case of a
corporation, the fine or the additional fine, as applicable, will be doubled. Moreover, the Antitrust Law includes a strict liability offence
for mangers, under which any person serving in a corporation at the
same time that an antitrust offence is being committed, in the role
of an active director, a partner – other than a limited partner – or a
senior administrative employee with responsibilities in the relevant
field, has a criminal liability for the offence, unless it can be shown
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that the offence was committed without the manger’s knowledge and
that this manager took all reasonable measures to ensure compliance
with the Antitrust Law.
Alternatively, the director general may issue an administrative
declaration, stating that a merger has been executed unlawfully,
thereby exposing the merging parties to civil lawsuits, since such declaration constitutes prima facie evidence in any judicial proceedings.
Furthermore, the Antitrust Tribunal may order the separation of
an entity merged in violation of the Antitrust Law on the application
of the director general and upon showing a reasonable likelihood of
significant harm to competition or injury to the public in respect of
the product’s price, quality, quantity, or regularity or terms of supply.
Additionally, the Antitrust Law enables the director general and
parties to an unlawful merger to agree in the framework of a consent
decree, inter alia, on an amount of money to be paid to the State
Treasury in lieu of criminal procedures or an administrative declaration. The consent decree may include a provision, according to which
the parties do not admit that the merger is considered a notifiable
merger. According to draft guidelines issued by the director general
in 2011, where the failure to notify a merger was a result of mistake
in good faith, and subject to several conditions, the director general
would be willing to enter into a consent decree with the parties, by
which the parties undertake to pay an amount equivalent to 1 per
cent of the total value of the transaction and up to a maximum of 1
million shekels.
In practice, the director general has taken action against allegedly unlawful mergers in only a few cases, two of which resulted in
criminal sanctions. The Antitrust Tribunal has considered only two
cases in Israel brought by the director general to separate an allegedly
illegally merged entity: one in 2007 – Prinir (Hadas 1987) Ltd and
Milos (1989) Ltd and the other in 2003 – Baron-Fishman Communication Ltd and Yedioth Achronot Ltd.
In May 2012 a new amendment to the Antitrust Law came into
force, enabling the director general to impose monetary sanctions in
lieu of criminal indictment, inter alia, in case of an unlawful merger.
The monetary sanction under the new amendment is up to 1 million
shekels for a person that, inter alia, performed an unlawful merger or,
for a corporation of which revenues in the preceding financial year
exceeded 10 million shekels – up to 8 per cent of the corporation’s
annual revenues but not more than 24 million shekels.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

In general, if a foreign-to-foreign merger constitutes a merger according to the criteria of the Israeli antitrust law (as detailed in question
7) all the sanctions (as mentioned in question 12) are applicable.
Nevertheless, we are unaware of any case in which the director general has sanctioned a foreign entity for unlawfully implementing a
merger (in practice, foreign firms that ask for the approval of the
director general do not disobey to the Israeli law but instead, wait
for the explicit approval of the director).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

There is no provision in the Antitrust Law enabling the closing of a
transaction before it has been cleared; neither are there any official
guidelines allowing that.
However, the director general may agree with the parties to a
foreign-to-foreign merger to refrain from taking action against the
merger, under conditions ensuring that local competition will not be
harmed during the period in which the IAA is reviewing the merger.
A local ‘hold-separate’ arrangement may be such a solution.
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15 Are there any special merger control rules applicable to public
takeover bids?

No special substantive test applies to public takeover bids.
Regarding the filing requirements of pre-merger notification
forms, in the case of a purchase offer on the stock exchange, the IAA
is willing to start reviewing a merger on the basis of the purchaser’s
notification. The IAA’s position is that the time set by the Antitrust
Law for reaching a decision does not start to run until the definitive
signed agreement is filed and pre-merger notification forms are filed
by all parties concerned.
16 What is the level of detail required in the preparation of a filing?

In 2004 the IAA introduced new regulations, which presented two
new pre-merger notification forms; one is fairly detailed (the ‘long
form’) and the other is an abbreviated form.
The long form expands significantly upon the information submitted to the IAA at the initial notification of the transaction. Such
information would be:
• a description of the transaction;
• a description of the parties’ business activities, including lists of
their horizontal and vertical activities;
• with regard to each relevant market to the merger:
• sales volumes;
• market shares;
•	lists of customers, suppliers and competitors; and
• a description of the types of customers of each party;
• an estimation of competitors’ market shares;
• a description of the barriers to entry and to expansion; and
• a list of the agreements that each party has with its competitors
in each relevant market.
The parties are also required to apply for an exemption for any ancillary restraint to the merger, which is not exempted under the block
exemption for ancillary restraints. In addition, each party is required
to mention whether it has been a party to another merger in the past
three years.
Each party has to enclose with its pre-merger notification form
the following documents:
• the merger agreement and its appendices;
• audited financial statements for the last two fiscal years (a foreign company may attach audited financial statements of entities
through which it operates in Israel instead of filing its financial
statements);
• prospectuses filed during the last five fiscal years; and
• other documents relevant to considering the competitive effects
of the merger.
A party that has submitted another pre-merger notification form during the past year may submit a pre-merger notification that makes
reference to the prior pre-merger notification form.
The general requirement is that the long form must be submitted.
However, if all the following terms are met, the parties may file the
abbreviated forms:
• the combined market share of the merging parties (including
related entities) in the product market that is the subject of the
merger transaction does not exceed 30 per cent;
• none of the merging entities, including related entities, is a
monopoly (ie, market share in Israel does not exceed 50 per cent)
in a market that is tangential to the market that is the subject of
the merger; and
• none of the merging companies, including related entities, is a
party to an arrangement with a third party that competes with it
in the market for a product that is the subject of the merger.
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The information required under the abbreviated form is much more
limited and quite basic. It includes basic details on the submitting
party, definition of the relevant market, the parties’ estimated market
shares in the relevant market and in horizontal or vertical corresponding fields, and lists of suppliers and customers.
If the abbreviated forms are filed, the IAA may require the parties, within 15 days, to submit the long forms, in any one of the
following cases: the terms for filing the abbreviated forms were not
met; the market definitions of the parties were not correct; or the
combined market share of the parties in a market that is not the
subject of the merger exceeds 30 per cent and the merger may raise a
reasonable likelihood of material injury to competition.
As of January 2013, pre-merger notification forms may be submitted online.
17 What is the timetable for clearance and can it be speeded up?

The Antitrust Law sets a review period of 30 days, during which the
director general is required to render a decision. This period can be
extended by the Antitrust Tribunal or with the consent of the merging parties. If no decision is made within the prescribed period the
merger is deemed compatible with the Antitrust Law.
There is no provision in the Antitrust Law that compels the director general to clear mergers within a shorter period. In practice, the
majority of mergers are cleared within 30 days or fewer, especially
those mergers that do not seem to raise any competitive concerns
(‘green’ mergers). Furthermore, in special cases in which a particularly quick decision is necessary, such as the case of a collapsing
company, the IAA would cooperate with the parties and make efforts
to speed up the review process.
18 What are the typical steps and different phases of the investigation?

The Antitrust Law does not divide the examination of mergers into
different stages.
The process of a merger review is in general as herein described.
Once pre-merger notification forms are submitted, the merger would
be classified into one of the following three tracks: ‘green’, ‘yellow’
and ‘red’ – each one represents the likelihood that the merger might
harm competition (the last category is assumed to substantially harm
competition). Such classification is not required under the Antitrust
Law; it is not official and has no legal consequences, but was adopted
by the IAA to make the review process more efficient and to shorten
the period for decision-making.
If additional information is required by the IAA’s professional
staff (mainly by the department of economics, but also by the legal
department), the IAA may require the parties to the merger or any
third party (such as competitors, customers and suppliers of the
parties to the merger), to provide it with the necessary information
(regarding the authorisation to do so – see question 29). In addition, the Antitrust Law instructs the IAA to notify any merger to the
relevant governmental agency, and the latter is invited to submit its
opinion regarding the merger to the IAA.
The director general may not clear a merger unless he has consulted with the Exemptions and Mergers Advisory Committee. In
practice, the director general consults with the Committee even in
cases in which he tends to block a merger.
Substantive assessment
19 What is the substantive test for clearance?

The director general shall object to a merger, or approve it subject
to conditions if, in his opinion, as a result of the merger, there are
reasonable grounds for concern that competition in a market might
be significantly harmed, or the public interest might be harmed in any
of the following respects: products’ prices, quality, quantity, as well
as regularity and terms of supply.
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20 Is there a special substantive test for joint ventures?

Joint ventures that are classified as mergers are reviewed under the
same substantive tests as any other merger. If a joint venture is considered a restrictive arrangement, the relevant rules would apply.
Entry into a restrictive arrangement without the authorisation of the
Antitrust Tribunal is forbidden, unless the arrangement has been specifically exempted by the director general, or is exempted in accordance with one or more of the Block Exemption Rules issued by the
director general. Among the block exemptions that have been issued,
a particular block exemption applies to certain joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

The IAA will examine all the competitive implications of each merger
submitted for its approval, in any of the following respects: horizontal, vertical and conglomerate. This would include both static
aspects and dynamic aspects such as market dominance issues and
unilateral effects, concentration levels in the relevant markets, coordinated effects that might be created or strengthened as a result of the
mergers, entry barriers, and the likelihood of vertical and conglomerate foreclosure. In this regard, in January 2011 the IAA adopted
Horizontal Merger Guidelines that describe the methodology used by
the IAA in the assessment of horizontal mergers and the main types
of evidence on which the IAA would typically rely.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

While assessing a merger, the director general may consider competition and public interest considerations. Public interest issues may
be considered only in the following limited areas: products’ prices,
quality, quantity, as well as regularity and terms of supply. According
to the Antitrust Law these are the only factors the IAA may take into
account while assessing a merger, therefore the IAA’s decision may
not be affected by other considerations, even during an economic
crisis.
Nevertheless, in cases where the ‘failing firm’ argument is raised,
the director general will consider the potential effect on competition
resulting from the merger, against the effect of the failing firm’s exit
from the market. Yet, the failing firm doctrine would apply only if
several conditions are met, as described in the IAA’s 2010 public
statement regarding the Failing Firm Doctrine, including, that reasonable efforts were made to attract purchasers on the basis that a
merger with them would be preferable.
In addition, according to the Antitrust Law, the minister of industry, trade and labor is authorised to exempt a merger from all or some
provisions of the law, if he believes that it is necessary on the grounds
of foreign policy or national security.
23 To what extent does the authority take into account economic
efficiencies in the review process?

As provided in the 2011 Horizontal Merger Guidelines, when a
merger raises substantial concern and the parties point to efficiencies that overcome the competitive concern, the IAA will conduct an
efficiency examination to determine whether the improvement in the
economic performance of the parties due to the merger would overcome the apparent competitive harm. Only economic efficiencies that
improve the parties’ ability and incentive to compete in a way that
serves the public interests, and could eventually lead to decreased
prices, increased quality or variety, or technology improvement, will
be considered under the IAA’s efficiency examination.
For efficiency considerations to be taken into account several
conditions should be met: first, the parties have to prove that the efficiencies cannot be achieved by less harmful means than the merger;
second, the onus is on the parties to prove actual and significant efficiencies in the short term and to point to the substantial portion that
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will eventually be transferred to the final customers. In this context,
the extent of the efficiency being transferred to the final customer
should outweigh the competitive harm that the merger might cause.
Finally, the above-mentioned conditions should be proven by objective information, found mostly in independent sources that can be
examined by the IAA.
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If, however, the requirement for divestment is not on ‘fix-it-first’
terms, the divesting party is given a limited period of time within
which it must complete the sale. If the divesting party fails to complete the divestiture within this set period of time, the rights attached
to the shares or the assets to be sold are usually transferred immediately to a trustee, which is given the power to sell the shares or
assets at any price.

Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

If the merger is a notifiable merger (see question 5), the director
general may oppose a merger or approve it subject to conditions. In
respect of those mergers that are not notifiable, the director general
may only interfere if the transaction amounts to a restrictive arrangement. If the director general consents to a merger, any person that
may be injured by the merger, any industrial association and any
consumers’ association may appeal to the Antitrust Tribunal against
such decision. The Antitrust Tribunal may reaffirm the director general’s decision, revoke it or amend it.
The Antitrust Tribunal, at the request of the director general,
may also separate a merger that was unlawfully performed. Furthermore, the director general may file a criminal indictment against
parties to a merger that was unlawfully implemented or impose monetary sanctions in lieu of criminal indictment.
In the case of a full integration (‘statutory merger’) the companies’ registrar shall not register the merger in the records unless the
merger has been cleared by the director general (or the registrar is
convinced that the director general’s approval is not required).

To date, only in a few cases of foreign-to-foreign mergers have remedies been required. No action has been taken so far against any
foreign-to-foreign merger.

25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

When a merger raises competitive concerns that can be mitigated by
attaching conditions, the director general will clear the merger with
appropriate conditions rather than oppose it.
For example, in vertical mergers in which one of the merging
parties holds market power, the director general may require that
such party does not discriminate against third parties. In horizontal
mergers that create concentration problems in a specific market, a
divestment may be required.
It is well known that the IAA prefers structural conditions to
behavioural ones, and normally, for example, will not accept ‘Chinese walls’ as a solution for horizontal concentration concerns.
In July 2011, the IAA introduced a public statement regarding
Remedies in Mergers that Raise Reasonable Ground for Significant
Competitive Concern (the Remedies Statement). The Remedies
Statement discusses the circumstances in which the IAA will block
a merger and when it will approve a merger subject to conditions.
Furthermore, it discusses the spectrum of conditions that the IAA
may impose, and describes the circumstances under which those conditions will be used.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

While the Antitrust Law does not determine any conditions with
regard to how divestitures should be implemented, in practice, the
IAA has in recent years tended to require divestiture mainly on ‘fixit-first’ terms. According to the IAA’s Remedies Statement, when
the anti-competitive effects of the merger are immediate, the IAA’s
approval will be suspended until the parties will complete the divestiture. Hence, as the director general’s approval is in most cases valid
for only one year, if the divestiture has not been concluded within
one year, the approval will expire and the parties will be required to
re-file their pre-merger notification forms.
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28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Approval of a merger does not inherently include the approval of the
ancillary restraints related to it, except in cases in which a statutory
exemption, or the block exemption to ancillary restraints to mergers, applies.
According to the Antitrust Law, an undertaking by the seller of
a business, sold in its entirety, to the purchaser of the business, not
to engage in the same type of business, would not be considered a
restrictive practice, provided that this obligation does not contradict
reasonable and acceptable practices.
Further, ancillary restraints may be exempted under the block
exemption to restraints ancillary to mergers, which covers restraints
such as non-compete and non-solicitation undertakings; undertakings to guarantee continuation of supply between the seller and the
merged entity; and any other restraint that is essential for the preservation of the economic value of the acquired business, as long as
the restraint is limited to a reasonable period of time. Significant in
the updated block exemption is that application of the non-compete,
non-solicitation and guarantee of continuation of supply undertakings has been extended from the seller to such seller’s controlling
company and to any entity controlled by either of them.
The block exemption will apply only if certain conditions, which
are detailed therein, are met.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The IAA considers the private sector, mainly competitors, suppliers
and customers of the parties to the merger, as important sources of
information. Yet, the IAA takes into consideration the fact that third
parties may be motivated by their own interests and be biased against
(or for) the merger.
The Antitrust Law provides the IAA with the authority to require
any person to provide it with any information that would ensure
or facilitate the implementation of the Antitrust Law. The IAA also
makes use of this authority to obtain information required from third
parties for the assessment of mergers.
The law does not stipulate an explicit legal duty to conduct hearings during the merger review period. However, anyone who wishes
to oppose a merger may apply to the IAA and ask to be heard. This
does not derogate from the legal right of any person who may be
harmed by the merger decision to appeal to the Antitrust Tribunal.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The director general has to publish a notice of his decision with regard
to any merger in the Official Gazette and in two daily newspapers.

217

ISRAEL
In addition, if the director general consents to a merger, a file has
to be opened for the merger, which must contain the following documents: the pre-merger notification forms, excluding its mandated
confidential sections and its exhibits; each decision of the director
general, the Antitrust Tribunal and the Supreme Court (in the case
of an appeal) concerning the merger; copies of the announcements
published by the director general in the Official Gazette and in daily
newspapers; and copies of each decision of the director general concerning a restrictive arrangement that is ancillary to the merger.
Files of approved mergers must be available for inspection by the
public in the offices of the IAA and on the IAA’s website.
Any other information provided to the IAA by any person
(including third parties to the merger) is kept confidential. A request
to disclose such information may be made either under the Freedom of Information Act, or (for the purpose of an appeal) under the
Administrative Tribunals Act. The disclosure of any such information must be in accordance with the procedures stipulated in the
relevant law.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The IAA ascribes importance to inter-jurisdictional relationships and
continuous cooperation in all competition matters. This includes the
exchange of non-confidential information on enforcement policy and
decisions.
• OECD – in September 2010, Israel was officially accepted into
the OECD. As a result, the IAA changed its former position as
an observer to a full member in the Competition Law and Policy
Committee. Since 2001, the IAA participated in the committee’s
sessions and submitted working papers on the relevant issues
(including participating in the Global Forum of Competition
(GFC)).
• ICN – in 2001 the IAA was among the first jurisdictions to join
the International Competition Network (ICN), an international
organisation whose objective is to oversee the international
aspects of competition laws. In 2012, the IAA participated in two
working groups concerning mergers and cartels and participated
in preparing and instructing a special Panel. Furthermore, the IAA
co-chairs a special project on competition law in small economies
that was presented in the ICN annual conference on June 2009.
• EU – the IAA takes part in the EU’s Euro-Mediterranean partnership (EUROMED) and its delegates contribute to the various workshops and seminars. The IAA also takes part in the
TAIEX programme of the EU Commission, a programme aimed
to strengthen the professional collaboration among antitrust
authorities in Europe.
• US – in 1999 the governments of Israel and the US signed an
agreement regarding the application of their competition laws.
The purpose of that agreement is ‘to promote cooperation and
coordination between the competition authorities of the parties,
to avoid conflicts arising from the application of the parties’ competition laws and to minimize the impact of differences on their
respective important interests’. The parties agreed, inter alia,
on consultation terms in competition matters and on exchange
of information in enforcement efforts and regarding economic
sectors.
During 2012, a delegation from the IAA’s criminal department participated in the DOJ’s cartels seminar in Washington.
Judicial review
32 What are the opportunities for appeal or judicial review?

If the director general objects to a merger or stipulates conditions
for his consent, each of the companies seeking to merge may appeal
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to the Antitrust Tribunal within 30 days of the date on which the
director general’s decision is received.
If the director general consents to a merger, whether conditionally or unconditionally, any person that may be injured by the
merger, any industrial association and any consumers’ association,
may appeal to the Antitrust Tribunal against the director general’s
decision, within 30 days of the date on which the director general’s
decision is published in two daily newspapers. The filing of an appeal
against the approval of a merger shall not cause the merger to be
delayed, unless otherwise ordered by the Tribunal. The Antitrust
Tribunal decision may be appealed to the Supreme Court within 45
days.
A recent example for the judicial review procedure is the Supreme
Court’s decision of April 2012 which upheld the Tribunal’s decision
of June 2008, to reject an appeal against the conditions subject to
which the director general approved the purchase of Kafrit Industries (1993) Ltd (Kafrit) by Terafflex Compaunds (1994) Ltd (Terafflex) – both were manufacturers of PVC for the rubber and plastics
industries.
The director general’s conditions forced Kafrit to reveal to each
of its prior customers the special formula of the PVC the customer
was buying, if asked to do so. Terafflex argued in its appeals to the
Tribunal and thereafter to the Supreme Court, that the said condition
negated the business purpose of the transaction – acquiring Kafrit’s
PVC formulas – and therefore, that the IAA should have objected to
the merger, rather than stipulating the said condition.
In 2008 the Tribunal rejected the appeal on both legal and factual
grounds. Terafflex appealed the Tribunal’s decision to the Supreme
Court and in April 2012, the Supreme Court sustained the Tribunal’s
judgment. However, the Supreme Court questioned the director general’s policy of not considering the profitability of a transaction under
the circumstances that would be created by the attached conditions.
The Supreme Court added that in some cases the conditions imposed
by the director general could be unreasonable in light of the specific
terms of the transaction at hand.
33 What is the usual time frame for appeal or judicial review?

An appeal must be submitted within 30 days, as mentioned in question 32. Interim orders and final decisions of the Antitrust Tribunal
can be appealed within 45 days to the Supreme Court, the highest
judicial instance in Israel. There is no time limit for the review of
appeals by the Antitrust Tribunal and the Supreme Court.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In 2012, the IAA reviewed and decided 132 pre-merger notifications. 3 per cent of those notifications have been objected to by the
IAA (compared with 0.5 per cent in 2011), and the IAA stipulated
conditions in 4.5 per cent of the cases. 12.1 per cent of the mergers
reviewed by the IAA in 2012 were foreign-to-foreign mergers. No
foreign-to-foreign mergers have been challenged.
35 What are the current enforcement concerns of the authorities?

In June 2011, the IAA opened an investigation against the bookstore
chain Steimatzky and its CEO concerning the violation of merger
terms (the 1995 acquisition by Steimatzky of Sifrei Merkaz Lahafatzat Hasefer Ha’Ivri Ltd, which the director general approved with
restrictions). One of the conditions to the merger was that Steimatzky
would not restrict a publisher’s commercial relations with any of
its customers. The IAA suspects that despite the said condition,
Steimatzky demanded from publishers exclusivity over books that
have participated in the chain’s sale campaign, so that Steimatzky’s
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Update and trends
Legislation and policy
In February 2013, the IAA introduced a new legislative Memorandum
for the Antitrust Law in which it proposed several amendments to the
Law. Inter alia, the IAA suggest to adopt the American triple damage
model in private enforcement of antitrust, except for cases where the
defendant was granted immunity from criminal prosecution under the
leniency programme of the IAA.
In March 2013, the IAA issued draft guidelines regarding the
disclosure of information in the course of due diligence prior to a
transaction between competitors. The IAA states that the exposure of
sensitive information to a competitor in the course of due diligence
may harm competition and therefore might amount to restrictive
arrangement. The guidelines provide tools to identify which information
would be considered ‘sensitive information’ and general guidance how
to perform the due diligence process in a manner that minimises the
potential competitive harm and is consistent with the antitrust law.
Noteworthy merger cases
In May 2013, the IAA blocked a merger between Amisragas the
American-Israeli Gas Company Ltd and Magal Gas and Oil factories
Ltd.

competitors could not offer discounts on the specific books . In January 2013, the IAA announced its intention to file criminal charges for
violating the merger terms, subject to a hearing.
Currently, there is one criminal case involving a merger pending
in the District Court of Jerusalem. The indictment was filed by the
IAA in February 2010, against Shufersal Ltd (the leading supermarket chain in Israel) and its senior managers, inter alia, for allegedly
violating conditions that were attached to an IAA’s approval of a
merger between Shufersal and a failing competitor in 2005. In practice, criminal charges in respect of merger offences are rare. Specifically, an indictment in respect of a violation of merger conditions was
unprecedented until the case of Shufersal.
According to the 2011 annual report of the IAA, the IAA established an enforcement team within its investigations department to

The parties’ meaningful overlapping activities are the marketing
and distribution of natural gas to households in the south of Israel.
The IAA’s concern was that the merged entity would have a significant
interest in delaying the establishment of a distribution network to the
geographic area of Arad (located in south of Israel) – thus, forcing the
consumers in that area to purchase natural gas from the gas reservoir
of the merged entity and preventing from them a cheaper alternative.
In June 2012, the Antitrust Tribunal approved the IAA’s decision to
oppose to a horizontal merger between Caniel Packaging Industries
Ltd, Caniel Beverage Packaging Ltd and Lageen Packaging Industries
Ltd. The parties’ meaningful overlapping activity is the manufacturing
and marketing of tin cans for the preservatives food industry. The IAA
found that the merged entity would become a monopoly in the relevant
markets and might abuse its dominate position to raise prices. The
IAA rejected the parties’ argument that the import of tin cans may
restrain the merged entity from abusing its market power, finding
that imported tin cans are not a sufficient substitute (since the local
preservatives food industry has some specific requirements that are
not met by such import). The parties appealed to the Supreme Court
against the Antitrust Tribunal’s ruling.

examine the compliance with conditions imposed by the director
general in the framework of mergers and restrictive arrangements.
This step was taken following the recommendation of the state
comptroller to the IAA in his 2010 report, to initiate investigations
on a systematic basis, in order to detect violations of conditions
imposed in merger cases.
36 Are there current proposals to change the legislation?

In February 2013, the IAA published a memorandum proposing several amendments to the Antitrust Law.
Further details can be found in the ‘Update and trends’ section.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Law No. 287 of 10 October 1990 (the Law) (in particular, articles 5
to 7 and 16 to 19) contains the rules on antitrust control of concentrations and joint ventures. Presidential Decree No. 217 of 30 April
1998 (the Regulation) contains procedural and enforcement rules.
The Law is enforced by an independent body, the Italian Antitrust
Authority (IAA) in Rome. For utilities and other sectors subject to
specific merger control regimes, see question 8.
2

What kinds of mergers are caught?

The Law applies to concentrations. A concentration occurs where:
• two or more undertakings merge;
• an undertaking or a person already controlling an undertaking
acquires sole or joint control over the whole or parts of another
undertaking; or
• two or more undertakings form a concentrative joint venture
through the establishment of a new company (see question 3).
3

What types of joint ventures are caught?

The wording of the Law does not contain a clear definition of ‘concentrative’ and ‘cooperative’ joint ventures. In practice the IAA still
applies the pre-March 1998 EU law definitions and relies on the relevant 1994 European Commission Notices. Therefore, since March
1998 there have been substantial differences between Italian and EU
law on the treatment of joint ventures.
The incorporation of a jointly controlled undertaking or the
acquisition of joint control over a previously existing undertaking
will give rise to a ‘concentrative joint venture’ (caught by the Italian
merger control regime) provided that:
• the joint venture is a full-function joint venture; and
• the joint venture’s main object or effect is not the coordination
of the competitive behaviour of the parent companies.
This second part of the test is what differentiates the assessment of
joint ventures in Italy with respect to EU merger law. As recently as
January 2013, the IAA invited the Parliament to amend Italian antitrust law and align it with EU merger law in this respect.
In order to assess whether a joint venture is concentrative or
cooperative, the 1994 European Commission Notice on the distinction between cooperative and concentrative joint ventures has to
be applied. Accordingly, full-function joint ventures are treated as
‘cooperative’ and appraised under the rules on agreements between
undertakings (and not under the merger control rules) if, after the
transaction, both parents will remain actual or potential competitors
in the same geographical and product market as the joint venture, or
in a market that is upstream or downstream or neighbouring with
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respect to that of the joint venture, if certain conditions are met. Fullfunction joint ventures that are not ‘cooperative’ (concentrative joint
ventures) will be treated as concentrations.
Concentrative joint ventures must be notified to the IAA for
appraisal under the merger rules and procedures described in this
chapter.
‘Cooperative joint ventures’ are subject to the rules on restrictive practices. Article 2 of the Law, like article 101 of the Treaty
on the Functioning of the European Union (TFEU) prohibits agreements and concerted practices between undertakings that have as
their object or effect a substantial restriction of competition in the
national market or in a substantial part thereof. Under the Law, such
agreements may be individually authorised, for a limited period of
time, on grounds similar to those provided for under article 101(3)
TFEU. Articles 4 and 13 allow undertakings to notify an agreement
to the IAA for negative clearance or individual exemption. Following the entry into force of EU Regulation 1/2003, which mandates
national competition authorities to apply articles 101 and 102 TFEU
whenever the national competition laws are applied to cases were
there is an ‘interstate trade effect’, the IAA has indicated that it will
no longer accept filings for negative clearances or individual exemptions, even in the case of cooperative joint ventures, if they may affect
interstate trade.
In order to obtain a negative clearance or an individual exemption for purely ‘Italian’ cooperative joint ventures (ie, where there
is no interstate trade effect), the parties must file a request using a
special form. Within 120 days of notification, the IAA must either
declare that the cooperative joint venture does not infringe article
2 (negative clearance) or decide to initiate proceedings. The IAA,
when initiating these types of proceedings, normally indicates a nonmandatory deadline of 120 days within which it will make a final
decision.
At the end of proceedings, the IAA will issue a decision stating
whether the joint venture infringes article 2 and if so, ruling on the
request for an individual authorisation.
Notification of cooperative joint ventures is not mandatory.
However, if a joint venture may infringe article 2, the IAA may
start an investigation on its own initiative or following a third-party
complaint.
There is also the risk of claims by any party (including third parties) who has an interest in a declaration of nullity of the cooperative
joint venture or in damages.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Article 7 of the Law contains a very broad definition of control for
the purposes of merger control. First, the provision expressly refers
to the definition of ‘controlled companies’ in the Italian Civil Code,
namely:
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companies in which another company has the ability to control,
directly or indirectly, including through fiduciary companies, the
majority of votes at the shareholders’ meeting;
companies in which another company has, directly or indirectly,
including through fiduciary companies, sufficient voting rights to
exercise a dominant influence in its shareholders’ meetings; and
companies that are under the dominant influence of another
company by virtue of contractual links.

Secondly, the concept of control also includes any legal or factual
situation whereby one party can exercise (including jointly with
another party) a decisive influence over an undertaking. Relevant
factual or legal elements include ownership or other rights over the
assets or part of the assets of the undertaking, and any rights, contracts or other legal relationships that confer a decisive influence in
determining the composition, resolutions or decisions of the corporate bodies of an undertaking.
As a result (and also in light of the express general obligation
contained in the Law to interpret its provisions in accordance with
the relevant EU principles as developed by the EU institutions), the
definition of control for merger control purposes under Italian law
is very broad and substantially corresponds to the definition of control applicable under EU merger law. The Law may thus apply to
the acquisition of minority shareholdings (provided that this is sufficient to confer joint or sole control over the acquired company – see
below) and concentrative joint ventures. More precisely, consistently
with relevant European Commission practice:
• a minority interest confers joint control over the acquired undertaking if, by virtue of the provisions of a shareholders’ agreement
or through other contractual or de facto mechanisms, the holder
of the minority interest can exercise veto powers over certain
‘strategic’ decisions of the acquired company; and
• a minority interest can be sufficient to confer even sole control
over an undertaking, given other factors, the most important of
which is that the remaining shareholding is dispersed among a
large number of shareholders.

ITALY
referrals, as provided for in the EUMR (as set out in the European
Union chapter).
6

Pre-merger filing is mandatory.
There are, however, a few exceptions according to which an
acquisition or merger is not considered a ‘concentration’ within the
meaning of the Law and thus does not have to be notified. These are:
• acquisitions of shares by banks or other financial institutions,
solely for resale, in undertakings being incorporated or in relation to capital increases, as long as the acquiring institutions do
not exercise any voting rights attached to the shares acquired
and sell them on within 24 months of the original acquisition
(financial exception); and
• acquisitions of, or mergers with, companies that do not carry
out any economic activity and do not have any direct or indirect
control over another undertaking, nor hold licences, permits,
concessions, or any other rights that would allow them to engage
in business activities, nor have direct or indirect control over
another undertaking holding any of those rights.
7

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The Law now sets out two cumulative turnover thresholds (prior to
1 January 21013 the thresholds were alternative). The thresholds are
updated each year to reflect adjustments in the GDP deflator index,
and the new figures are published in the IAA’s Bulletin and on its
website (www.agcm.it). The test applicable in June 2013 requires
that:
• the Italian turnover of all undertakings involved is higher than
€482 million; and
• the Italian turnover of the target undertaking is higher than
€48 million.
Turnover is defined as the amount derived from the sale of products
or the provision of services (excluding turnover taxes) in the preceding financial year.
In the case of banks and ‘financial institutions’ (ie, firms active
in securities investment, asset management, consumer credit or leasing), the turnover used for the purpose of calculating the thresholds is
equal to the value of one-tenth of their total assets, excluding memorandum accounts, and, in the case of insurance companies, the value
of premiums collected. As a matter of practice, with regard to the
turnover of credit and other financial institutions, the IAA, therefore,
still follows the guidance contained in the old 1994 European Commission Notice on the calculation of turnover.
The Law will not apply to any transaction caught by the provisions of the EU Merger Regulation (EUMR), with the exception of
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Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Concentrations between foreign companies must be notified to the
IAA whenever, by virtue of their sales in Italy, the parties satisfy the
cumulative turnover thresholds. The presence of assets or subsidiaries in Italy is not a relevant factor for the purpose of determining the
existence of a notification obligation. The rules of the Law therefore also apply to foreign-to-foreign mergers. The cumulative nature
of the two turnover thresholds means that the jurisdictional nexus
between a foreign-to-foreign deal and Italy is satisfied every time the
merger turnover thresholds are met.
8

5

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no specific rules relating to foreign investment except the
rule described in questions 7 and 14. There are specific provisions
applicable to special sectors, as outlined below.
When undertakings entrusted with the operation of services of
general economic interest, or operating under a statutory monopoly,
wish to operate in markets outside the scope of their current activity,
they must do so through a separate company (‘corporate unbundling’). The incorporation of such new companies, or the acquisition of a controlling interest in existing companies operating in new
markets, is subject to a prior filing to the IAA and there are penalties
of up to €51,645 for failure to notify. The filing obligation applies
irrespective of the fulfilment of any turnover thresholds. The IAA has
published a notice regarding the formalities applicable. In particular,
the notice specifies the situations in which notification is required,
and the minimum information required.
Since the introduction of this specific filing obligation in 2001,
the IAA has prosecuted undertakings for failure to comply with this
obligation 22 times, with fines ranging between €2,000 and €50,000.
On 15 March 2012 the Italian government enacted a law decree,
which sets forth new powers applicable to a wide range of M&A
transactions relating to assets in key industries, such as defence and
national security, energy, communications and transportation. These
new functions, called ‘golden powers’ (as they replace the former
‘golden share’ provisions) impose mandatory filing obligations on
the parties involved in any deal where key assets and undertakings
are being transferred and grant the government – not the IAA –
far-reaching powers to impose vetoes and restrictions on such deals.
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Failure to comply with the new rules gives rise to heavy sanctions.
Currently the rules apply only to the defence sector, and the necessary
implementing legislation on the other relevant sectors will be issued
in the following months.
Other provisions dealing with merger control issues in other
areas are as follows.
• With regard to the cinema exhibition services, acquisitions leading to the creation of a market share of more than 25 per cent in
one of the main Italian cities must be notified to the IAA.
• In the case of mergers involving banks, the IAA has to take a
decision within 60 days of the submission date. The IAA will
assess whether the concentration gives rise to any antitrust concerns, and the Bank of Italy, in line with its financial supervisory
role, will assess the transaction under prudential rules in a parallel proceeding also lasting 60 days. In 2007 the Bank of Italy
and the IAA signed a protocol agreement setting up procedural
guidelines for the exchange of information in relation to concentrations with effects on banking markets.
• Mergers in the insurance sector are subject to the Law. However,
IVASS, the relevant authority for insurance companies, which
has recently become a division of the Bank of Italy, must be asked
for a non-binding opinion before the IAA takes any measures.
Legislation prohibits so-called interlocking directorates in the banking, insurance and financial services sectors, making it illegal for
individuals to sit on the board of more than one corporate body
in competing undertakings in any of these sectors. Since the merger
notification form requires the merging parties to fill in a section on
interlocking directorates, merger control in the above-mentioned sectors can also be used as a means for spotting potential infringements
of this law.
With regard to telecommunications, the 1997 Telecoms Law
requires that before issuing a decision on any merger (or agreement) in the telecoms, broadcasting and media sector the IAA must
require a non-binding opinion from the Communications Authority.
Further, a 2006 resolution of the Italian Communications Authority (AGCOM), provides that any concentration (as defined under
the Law) involving undertakings active in the media sector and that
meets the relevant alternative turnover threshold (in June 2013, the
Italian turnover of all undertakings involved is higher than €482 million; or the Italian turnover of the target undertaking is higher than
€48 million) is subject to a mandatory notification to the AGCOM,
which could block or impose conditions on the transaction if it is
likely to threaten pluralism in the relevant area.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

A concentration must be notified prior to its implementation, that
is, before the purchaser has acquired the ability to exercise a decisive
influence over the behaviour of the target undertaking.
The earliest a notification can be submitted is as soon as the parties have agreed the essential terms of the transaction, which would
allow the IAA to conduct a thorough appraisal. In general, the IAA
prefers to be notified of a binding agreement; however, in exceptional cases, a filing has been accepted even before signing the final
agreement, provided that the parties could assure the IAA that the
main terms and conditions of the transaction – and in particular the
aspects that are relevant for an antitrust analysis – would not change.
While the IAA has generally adopted a strict approach to this issue,
rejecting filings not supported by a binding agreement, its practice
varies from one sectoral unit of the IAA to another, and it is advisable
to discuss this with officials from the competent unit if necessary.
Fines for failure to notify may amount to up to 1 per cent of
the worldwide turnover of the notifying party or parties in the last
fiscal year. In 2011 eight such cases were closed, with fines ranging
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between €5,000 and €30,000, while over the past 12 months six
cases have been closed with fines of €5,000 per single offence. It
should be noted that, since 1 January 2013 the number of transactions subject to merger filing obligations has significantly decreased
due to the new merger filing thresholds, thus in principle leaving only
the most important transactions subject to review: for this reason,
the IAA has informally indicated that it will adopt a zero-tolerance
approach against those that disregard merger filing obligations.
10 Who is responsible for filing and are filing fees required?

In the case of acquisition of sole control, the acquirer must make
the notification. In the case of a merger or acquisition of joint control, each party that merges or acquires joint control is obliged to
notify. The parties may, however, file jointly using the same form by
appointing a common representative.
No filing fees currently apply.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

As a general rule, implementation of the transaction does not have to
be suspended after filing but prior to clearance (although, as a matter
of practice, in most cases the parties to a concentrative transaction
make clearance by the IAA a contractual condition of closing). The
IAA, when opening second-phase proceedings, may, however, order
the parties not to implement the transaction until it makes a final
decision. However, this must be justified on the grounds that the
transaction raises serious competition concerns. Since 1990, this has
occurred only three times, including the recent Unipol/Fondiaria case
in 2012 (see question 26).
In any event, even if this order is issued, a public takeover offer
may be completed during such a suspension period provided that the
purchaser does not exercise voting rights at the acquired company’s
shareholders’ meetings until the transaction has been cleared.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Implementing a transaction subsequent to notification but prior to
clearance does not give rise to any infringement under the law and so
no sanction is applied. Nevertheless, this course of action involves the
risk that where a transaction raises serious competition problems, the
IAA will decide not to authorise it or to authorise it subject to remedies. Thus, if a transaction is closed prior to clearance, the antitrust
risk (ie, the risk of a prohibition or conditional approval decision)
will be largely borne by the acquirer only, unless otherwise provided
by specific contractual arrangements.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

There are no sanctions for closing before clearance (see questions
11 and 12).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

As indicated, a transaction, including a foreign-to-foreign deal, could
be closed before clearance.
Thus, implementation of a foreign-to-foreign concentration, as
well as concentrations involving national undertakings, can occur
after having filed (and even before clearance), save where the IAA
has issued a specific suspension order to the contrary when opening
Phase II proceedings.
In relation to cases where the IAA has issued a specific suspension order, be it a foreign-to-foreign deal or not, while in principle
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acceptable, the actual feasibility of a local ‘hold-separate’ arrangement will ultimately depend on the geographic dimension of the relevant markets and how such arrangement would affect the potential
restrictive effects of the proposed concentration.
15 Are there any special merger control rules applicable to public
takeover bids?

A national public takeover bid that may give rise, if completed, to a
notifiable concentration must be submitted to the IAA at the same
time it is filed with the Italian financial regulator (CONSOB). In
the case of a national public bid (ie, public takeover subject to Italian capital market regulations), the term relating to the first-phase
assessment period is reduced to 15 days. As indicated in question 11,
where the IAA, having opened a second-phase investigation, issues
a suspension order preventing the parties from closing, a public bid
may nevertheless be completed provided that the purchaser does
not exercise voting rights at the acquired company’s shareholders’
meetings until the transaction has been cleared. Non-national public
takeover bids are subject to the provisions applicable to ordinary
concentrations.
16 What is the level of detail required in the preparation of a filing?

Until 2010 parties were required to notify a transaction by completing a form, two copies of which were submitted to the IAA along
with the relevant attachments. While this is still permissible, the IAA
allows electronic filing by CD-ROM and it is also possible to file by
certified e-mail.
Completing the form can be time-consuming. The information
required includes details of the parties, description and details of the
transaction, and information about the markets affected by the concentration. Additional detailed information on the relevant market
must be provided whenever:
• more than one party is active on a relevant market and, after the
concentration, they will hold a combined market share of not less
than 15 per cent; or
• after the transaction, one party will hold a market share of not
less than 25 per cent when at least another party is present in an
upstream or downstream market; or
• the target undertaking holds a market share of more than 25 per
cent even if the other undertakings concerned are not active in
the same market or in upstream or downstream markets.
As a matter of practice, the IAA tends to require full filings even
where the market share thresholds indicated above are not met.
Accordingly, the undertakings concerned should be prepared to supply the IAA with extensive market information in any event.
A considerable amount of documentation must be provided,
including all documents concerning the transaction (ie, the execution
copies plus the relevant signatory pages and related attachments),
balance sheets and annual reports of the companies involved relating to the three financial years preceding the transaction. A power of
attorney for the representative signing the filing must also be enclosed
(with no particular formalities required). In practice, it is very difficult to file a complete notification in less than two weeks (in particular because the active cooperation of the notifying party or parties
and of the target is required). The notification must be submitted
in Italian while as a matter of practice the IAA accepts attached
documents (ie, transaction documents) in the original language. The
notifying party should indicate in its notification which information
constitutes business secrets to be treated as strictly confidential (and
the reasons for its confidentiality).
The IAA operates a voluntary pre-notification practice. In those
cases, at least 15 days before the relevant formal filing, the parties
may file with the IAA a briefing paper describing the essential terms
of the transaction and the market or markets potentially involved.
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The parties and the IAA may then meet informally in order to discuss
possible competitive effects of the transaction and the scope of the
information to be provided in the actual filing.
Moreover, the IAA publishes a ‘notice of merger submission’ on
its website (subject to the parties’ consent). The notice contains a
summary description of the transaction and of the affected economic
sectors. Third parties are then entitled to submit their observations
within five days of the publication.
17 What is the timetable for clearance and can it be speeded up?

A first-stage investigation takes 30 calendar days (15 for national
public bids), after which the IAA may:
• clear the transaction if it does not raise serious doubts as to its
compatibility with the Law; or
• open second-phase proceedings if serious doubts concerning the
compatibility of the transaction with the Law arise.
Usually the IAA does not issue a first-phase decision much earlier
than 30 days from receipt of notification. This is because of various
factors such as the amount of the information that the officials must
consider, the internal procedural rules of the IAA and its considerable
workload. However, in the least problematic cases the issuing of a
decision before the expiry of the 30-day period cannot be ruled out.
If the IAA considers that the parties have not provided complete
information it may, through a stop-the-clock letter, formally require
such information to be submitted. Such a request has the effect of
interrupting the running of the 30-day period. This term will run
afresh as of the moment the IAA considers that the information is
complete. It is not uncommon for the IAA to interrupt the 30-day
review period through such information requests. However, as a matter of practice, the IAA’s officials will normally seek to obtain the
relevant information from the parties in an informal way (ie, over
the phone), though this is typically done by setting very short deadlines (normally, two to three days, sometimes even less). In principle,
only when these deadlines are not complied with does the IAA issue
a formal letter interrupting the 30-day first-phase period. The new
procedure entailing an informal pre-notification meeting described
at question 16 has been introduced, in part, to avoid these interruptions. During such a meeting, the IAA would generally make clear
to the parties all the information that it needs in order to assess
the competitive effects of the transaction, so that the parties will be
able to provide a complete filing. Second-phase proceedings must be
closed within 45 calendar days (unless the undertakings have failed
to provide information available to them, in which case the term can
be extended for a further 30 calendar days, although this extension
can be made just once).
Accordingly, provided that the 30-day first-phase period is not
interrupted, the overall duration of proceedings can run up to 105
calendar days.
18 What are the typical steps and different phases of the investigation?

The IAA has wide-ranging powers, which only apply, however, if
second-phase proceedings are opened. It can gather all relevant information, order the production of documents, order inspections and
make copies of corporate documents. Even during the first phase,
it cannot be ruled out that the IAA may want to informally contact
competitors, clients or suppliers in order to ask for comments or to
verify whether the information submitted is true. In some cases the
officials may contact the parties directly in order to ask for clarifications or explanations of the transaction. The parties may make
submissions in writing and may apply to be heard at hearings. Fines
of up to €25,823 for failure or refusal to provide information and
up to €51,645 for supplying false information may be imposed, but
only in the case of Phase II proceedings.
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19 What is the substantive test for clearance?

A concentration is prohibited whenever it creates or strengthens a
dominant position as a result of which competition is eliminated or
substantially reduced in the Italian market. Despite this being in line
with the pre-2004 EUMR substantive test, in practice the criteria for
evaluating a merger are in line with the new EUMR test, and include
market shares, the choice suppliers and users have, access to sources
of supply or market outlets, the structure of the relevant markets,
the existence of any barriers to entry, and supply and demand trends.
The IAA in fact interprets the test broadly, thus effectively applying
a test close to that of the current EUMR.
The IAA’s approach has not been affected by the global economic
crisis and, although in some cases the IAA has considered the current
trends and companies’ corporate restructuring in some markets as
background elements of the transaction (for instance the Stato Federale della Baviera/BayernLB Holding case, a concentration related
to a bank nationalisation in Germany), it does not appear that this
has been a key element in its merger assessment. The IAA has, however, been prepared to accelerate the procedure in such cases. The
IAA has not used the failing-firm defence or any similar ‘failing firm’
theory over the past few years. Recently the IAA issued a temporary
suspension order to prevent the implementation of the proposed
acquisition of Fondiaria Sai, the second-largest insurer in Italy, by
Unipol, also one of the key players in the Italian insurance market,
despite the rationale of the transaction being that of rescuing the
target company’s group from financial difficulties. The transaction
was eventually cleared subject to structural remedies.
20 Is there a special substantive test for joint ventures?

There is no special substantive test for concentrative full-function
joint ventures, which are exclusively appraised under the broad
‘dominance’ test that applies to other concentrations. Cooperative
joint ventures (and under Italian law this concept also includes fullfunction joint ventures where both parents remain in the same market of the joint venture) are not treated as concentrations and are
assessed under the restrictive practices test (see question 3).
21 What are the ‘theories of harm’ that the authorities will investigate?

The IAA is required to follow European Commission case law and
practice, including that on collective dominance in merger cases.
Even before the 2004 EU reform, the IAA was ready to apply
the theory of coordinated effects to block a merger (eg, the 2002
Granarolo/Centrale del Latte di Vicenza case). The IAA has so far
never applied the ‘unilateral effects’ theory of harm, now possible
under the EUMR, when the transaction does not involve or lead to
a situation of dominance, and some authors believe that this would
not be possible under the Law. In Ardagh Glass/Fi.Par. Finanziaria di
partecipazioni Industriali (2011), the transaction involved horizontal
effects in the glass and metal packaging sector. While, depending on
the relevant market definition, the transaction could be seen as a
three-to-two deal, the IAA cleared it without conditions essentially in
consideration of the likelihood of entry and the role of potential competition. In its assessment the IAA carried out an in-depth economic
analysis, taking into consideration a number of elements, such as the
structure of the markets and the fact that the merged entity would
have faced strong competitive pressure from other potential players.
The IAA cleared the merger in Phase I, noting that the creation of a
single or collective dominant position was unlikely.
In the 2013 Italgas-Acegas/Isontina Reti Gas case, the IAA
blocked the proposed change of control of Italian gas distributor
Isontina Reti Gas (which would shift from joint control by ENI and
Acegas to joint control by Acegas and Italgas, the largest gas distributor in Italy) because:
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the deal provided that the controlling entities (Italgas and Acegas) would avoid competing with Isontina in some narrowly
defined geographic markets;
in most such markets the resulting entity would be dominant and
most interestingly; and
no other competing undertakings active in other areas in Italy
would have an interest in participating in tenders for the award
of gas distribution services where the parties were already
present.

The IAA’s enforcement history also includes challenges to vertical
mergers on the basis of their expected foreclosing effects; challenges
to conglomerate mergers in relation to the related potential portfolio effects that they might generate; and the strengthening of a
joint-dominance situation based on multi-markets contacts of the
undertakings concerned.
For instance, in 2011 in another rare example of a concentration
being prohibited, the Compagnia Valdostana delle acque/Deval –
Vallenergie case concerning the energy sector, the IAA was concerned
both by the horizontal effects brought about by the transaction (as
the combined entity would hold more than 90 per cent of the relevant
market) as well as by the related vertical foreclosure effects.
The IAA took into account (only) vertical issues and foreclosure effects in the 2013 AtlantiaGemina case: the transaction envisaged that Edizioni, that beside Atlantia controlled also Autogrill (a
company active in the catering and retail services, also in airports),
would acquire Aeroporti di Roma/ADR (the company that manages the Rome airports). The IAA was concerned that the operation
could potentially induce ADR to exclude post-merger competitors of
Autogrill from the airport of Rome; nonetheless it cleared the deal
because the merger documents provided that the ADR would have
to conduct tenders for the selection of companies to provide retail
and catering services in the airports.
In May 2012, the IAA cleared the acquisition of nine large grocery stores by a competitor (Conad) only after careful Phase II analysis. The IAA requested the parties to provide isochronous curves in
order to find the exact perimeter within which to evaluate whether
or not a nearby store could be deemed in direct competition with
another. The case was closed upon acceptance of Conad’s commitment to sell one hypermarket in one province (Oristano) where, upon
completion of the merger, it would have otherwise held 78 per cent
of the local superstores market.
On the other hand, in Edenred Italia/Ristochef (2011), the IAA
initiated a Phase II investigation as it was initially concerned by significant horizontal aspects, as the concentration could have strengthened the dominant position of the leading player in the luncheon
vouchers market. The IAA eventually authorised the transaction
without imposing conditions, since it concluded that, despite the
large market share imputable to the combined entity post-merger,
the operation did not produce significant anti-competitive effects on
any of the relevant markets in light of factors such as the bidding
nature of the relevant market and the absence of barriers to entry.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

In principle a prohibited concentration may, exceptionally, be authorised by the IAA for reasons connected with the general interests of the
national economy. However, the applicability of this ‘general interest
exception’ requires the prior issuance by the Italian government of
the necessary guidance criteria, something that has not occurred yet
and is unlikely to happen in the near future.
Moreover, even in ordinary merger procedures, notwithstanding
clearance by the IAA, the president of the Council of Ministers may
prohibit, for essential reasons of national economy, an acquisition
of an Italian company by a foreign company if, in the country of
origin of the buyer, Italian companies are subject to discrimination,
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in particular in relation to their ability to acquire local companies.
This provision is intended to ensure reciprocity, but it has never been
used to date.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Thus far the IAA has made it clear, albeit informally, that efficiencies
are not autonomously considered in the context of merger assessment. In light of the enhanced role of merger efficiencies under
EU law and taking into account the economic approach to merger
analysis adopted and developed throughout the years by the IAA,
it is possible that the treatment of efficiencies will in the future also
have some, although limited, direct relevance under Italian law. In
LSE Group/Borsa Italiana the IAA (in 2007) referred to the arguments on efficiency gains supported by the parties, without excluding
their relevance; furthermore, when assessing this concentration with
regard to vertical effects, it expressly considered the advantages (ie,
cost savings, enhanced security) flowing from direct access to posttrading services for the market management company (see also Borsa
Italiana/Euronext/MTS of 2005). In a more recent case concerning
the markets of newspapers and periodicals distribution (M-DIS –
Servizi Stampa Liguria – Società di Edizione e Pubblicazioni/GEDIS, 2013), the IAA conducted an analysis of the horizontal and
vertical effects of the merger and assessed the efficiency claims raised
by the parties.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The IAA may block a transaction or clear it subject to conditions
(offered by the notifying party) and/or measures (imposed by the
IAA). If a prohibited transaction has already been implemented, the
IAA may order all measures, including divestment, that are necessary
to restore the parties to their pre-merger positions. Should the parties
implement the transaction despite a negative decision or fail to comply with the relevant conditions, the IAA may also impose fines of
between 1 per cent and 10 per cent of the turnover of the businesses
party to the transaction. This principle has been confirmed by the
Supreme Administrative Court, which specified that the sanction for
failure to comply with an IAA decision shall apply not only where
the transaction was subject to an outright prohibition but also when
the transaction is cleared subject to conditions and those conditions
have not been complied with (Edizione Holding/Autostrade). Fines
have been imposed in a number of cases.
In the Alitalia/Volare case (2008), the IAA decided to review the
measures imposed on Alitalia in 2006 at the time of the takeover of
Volare. This decision,was based on the assumption that the structural
changes (release of slots) needed to be replaced by behavioural measures (reallocation) due to, inter alia, substantial changes in (at least
some routes of) the national air transport market. Also in the airline
industry, as soon as the three-year suspension of the IAA’s merger
control powers (due to a 2008 law introducing ‘Urgent measures
concerning the restructuring of large companies in crisis’ aimed at
saving Alitalia from bankruptcy and possible takeovers from foreign
companies) ended, the IAA opened an investigation against Alitalia/Air One and asked the company to propose measures to open
up the Milan–Rome route (most likely by releasing slots). In June
2012 another Phase II investigation was opened, this time over the
proposed acquisition of Windjet, a low-cost carrier operating from
and to Sicily, which in the meantime has become insolvent: also in
this case the IAA was concerned about access to the most attractive
airport slots (the case was closed with commitments).

www.gettingthedealthrough.com

ITALY
As noted in question 21, in 2011 and 2013 the IAA blocked two
mergers in the energy sector (Compagnia Valdostana delle acque/
Deval – Vallenergie and Italgas-Acegas/Isontina Reti Gas) due to the
presence of barriers to entry and absence of potential competition.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

During both stages of the proceedings, the IAA may indicate to the
notifying parties those elements of the proposed transaction that
are likely to distort competition and ask the parties to eliminate or
modify them as a condition for clearance. Negotiations are often
carried out between the IAA and the parties, during which the IAA
may ask for, or the parties propose, structural undertakings such as
the sale or divestment of a part of their business or the transfer of
a trademark, or behavioural undertakings aimed at maintaining an
effective degree of competition on the market. Note that divestitures
in Phase I do not technically amount to commitments (which are only
available in Phase II under Italian law) and the IAA is more inclined
to go to Phase II if the transaction calls for significant remedies. They
are therefore not binding and in the case of violation the IAA may
only consider that the factual scenario on which it based its clearance decision has changed and, accordingly, that the transaction that
was cleared was different from the one actually implemented. The
IAA cannot impose fines for their violation. This means that Phase I
commitments have been very rare and must be clear-cut for the IAA
to take them into consideration.
In a recent Phase II commitments case, Bolton Alimentari/Simmenthal, the IAA was concerned about a potential substantial reduction of competition in the canned meat market following the merger.
The IAA cleared the merger provided Bolton sold its overlapping
assets to a viable third party, including all the IP rights connected to
the brand, in order to prevent Bolton from acquiring almost 80 per
cent of the market. In the media market, in December 2011, the IAA
authorised Mediaset’s Elettronica Industriale’s acquisition of control
over DMT, the largest independent Italian operator in the infrastructure sector for television, radio and telecommunications networks,
with commitments aimed at guaranteeing equal, transparent and
non-discriminatory access to all national television operators. The
2012 Conad/Billa Phase II case was closed upon acceptance of Conad’s commitment to sell one hypermarket in one province (Oristano)
where, upon completion of the merger, it would have otherwise held
78 per cent of the local superstores market.
Most notably, virtually all the merger cases in the banking sector over the last few years involve the adoption of commitments. In
2010, the IAA accepted the request submitted by Intesa Sanpaolo
concerning the revision of the measures relating to its life insurance
activities imposed in its 2006 conditional clearance. The related
investigation had confirmed the collective dominant position held
jointly by Intesa Sanpaolo and Generali in the life assurance sector
and the existence of competition concerns due to corporate and personal ties between them. However, in light of Intesa Sanpaolo group
restructuring of its insurance business, the IAA replaced some of the
2006 measures with new ones, including governance measures aimed
at ‘neutralising’ the role of Generali, by excluding information flows
between the two companies and the exercising of voting rights by
Generali’s representatives who are in the Intesa Sanpaolo governance; and the adoption of a ‘captive distribution model’ through
which Intesa Sanpaolo group can now sell its insurance products
only within its own network.
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26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

As for the substantive conditions, the IAA relies upon the principles
laid down by the European Commission in its 2008 Commitments
Notice. Remedies may be offered in both stages of the proceedings
(but see question 25). There are no particular rules as to their timing. However, it must be noted that, although usually not expressly
mentioned in the official merger clearance decisions or subsequent
decisions, the recent financial crisis most likely played an important
role in the extensions granted by the IAA to merging Italian banks in
order to implement some of the measures attached to the clearances –
namely the divestment of a number of local branches, which might be
greatly affected by the lack of liquidity, the current restructuring that
most banking groups are going through, or both (see question 19).
The IAA has indicated that behavioural remedies are the exception, in consideration of the difficulties associated with monitoring
compliance (particularly, in relation to the 2000, 2002 and 2004
Edizione Holding/Autostrade cases). Nonetheless, along with structural measures the IAA has continued to accept also behavioural remedies (see Istituto Centrale delle Banche Popolari Italiane/SI Holding,
where the approved commitments included transparent and clear
contractual terms and conditions for clients, and non-discrimination
between banks holding or not holding shares in the company).
One of the most recent commitments case regards the insurance
sector: in April 2012 the IAA opened a Phase II investigation in a
transaction involving the restructuring of the motor Insurance leader
in Italy, Premafin/Fonsai and its acquisition by Unipol Gruppo Finanziario (Unipol). Fonsai is the second-largest insurer in Italy, while
Unipol is an important player in the insurance market (through
Unipol Assicurazioni). The IAA carried out a complex investigation
which included the role of Mediobanca, the premier Italian investment bank which the IAA deemed capable of influencing the commercial strategy of both the merged entity as well as Assicurazioni
Generali, the main insurer in Italy. According to the IAA, Generali is
de facto controlled by Mediobanca. The IAA cleared the transaction
subject to extensive structural commitments, including the following: Unipol had to sell several company branches, composed of the
brands, insurance portfolios (representing a significant amount of
premiums) and the agency relations, infrastructures and resources
that ensure its operation. This was meant to reduce the combined
entity’s post-merger market share at national and sub-national level
to below 30 per cent. At the same time Unipol and Fondiaria had to
sell their entire cross-participation in Assicurazioni Generali; furthermore, both had to sell their shares presently held by the Premafin/
Fondiaria group in Mediobanca. Finally, Mediobanca was also subject to several commitments, among which divesting any shares in
Unipol and/or Fondiaria and/or the group resulting from the merger
and not participating in the governance of the post-merger group.
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Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

In Phase I the IAA – with the express consent of the parties involved
in the notified transaction – informs the public of the filing of a transaction (see question 5) through a notice on its website. Any interested
party, including customers and competitors, may then submit observations on the notified concentration within five business days of
the publication of the notice on the website. Since the introduction
of such ‘notice of merger’, the disclosure that a notification has been
submitted has had the effect of further increasing the numbers of
third-party interventions during Phase I.
Decisions whereby the IAA opens Phase II proceedings are published in the Bulletin of the IAA and posted on its website (www.
agcm.it), inter alia, for the purpose of enabling customers or competitors to intervene in the process through oral or written submissions.
In many cases, customers and clients are contacted directly by the
IAA, either informally or formally, by way of a request for information during the ‘market test’ phase. Experience shows that these
contacts can influence the final decision of the IAA to a significant
extent.
Third parties may lodge a complaint against a competitor that
has not notified a concentration. Third parties must also be granted
access to documentation under laws relating to the transparency of
conduct that apply to public bodies. As recently stated by the Council
of State (the Supreme Administrative Court deciding on second and
last instance appeals against decisions of the IAA) third parties providing evidence that they have been harmed by a decision are entitled
to bring an action for annulment of the decision before the relevant
administrative courts.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The IAA now posts on its website a notice on the filing of any merger,
inviting third parties to submit their observations. Further, decisions
by which the IAA opens Phase II proceedings or closes proceedings
are publicised in the IAA Bulletin and posted on its website. Normally there are three weeks between the time a decision is taken and
its actual publication (this period is reduced to approximately one
week or less in relation to decisions by which the IAA opens a Phase
II merger investigation).
The legal framework for disclosure and access to file is contained
in the Regulation. All parties having a current, direct and immediate interest in the merger proceedings may request access to the file.
Access is not granted to documents containing business secrets. The
IAA officials are bound by professional secrecy obligations.

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

In Solvay Sodi, which involved a foreign-to-foreign merger in the
field of sodium carbonate, the IAA accepted a commitment by Sodi
to dispose of a relevant part of the company’s production in favour
of a competitor established in Turkey and a commitment not to start
anti-dumping action against imports in Europe by US competitors.
The transaction was approved subject to these undertakings.

The IAA is strongly in favour of full cooperation with the European Commission and the creation of a network with other national
competition authorities for the joint examination of transnational
cases. In practice, in merger cases, informal contacts between the
European Commission and the IAA are frequent, especially in cases
where, although the EUMR applies, there is a substantial impact in
Italy. One of the units within the IAA is specifically dedicated to the
relationship with the Commission and the other NCAs in the context
of the ECN. Finally, the IAA is an active member of the International
Competition Network (ICN), in relation to which it co-leads the
Merger Working Group, one goal of which is to promote international cooperation among NCAs.
In 2009 there was no referral from the IAA to the European Commission under article 22 EUMR, nor any referral from the European
Commission to the IAA upon request of the latter under article 9

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

As a rule, the IAA (unlike the European Commission) evaluates ancillary restrictions expressly together with the assessment of the related
concentration. Their analysis takes into account the proportionality
principle as well as the principles set out in the 2005 EU Notice on
Ancillary Restrictions.
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EUMR. In 2010, even if no referral under article 22 of the EUMR was
submitted, the record shows one request for referral made by the IAA
under article 9 (the Commission concluded, however, that there was
no need for the matter to be examined by the IAA). No referral from
the IAA to the European Commission appears to have been made
under article 22 in 2012 and as of June 2013.
Judicial review
32 What are the opportunities for appeal or judicial review?

Interested parties may appeal against a decision of the IAA to the
TAR Lazio, which has exclusive jurisdiction in these matters. The
TAR Lazio may annul a decision of the IAA only on the grounds
of lack of jurisdiction or competence, violation of the law, or abuse
or misuse of powers. The discretionary judgment of the IAA is not
subject to judicial review except in limited circumstances. Decisions
of the TAR Lazio are subject to appeal before the Supreme Administrative Court (Council of State).
33 What is the usual time frame for appeal or judicial review?

Usually each judicial degree takes between one and two years and it
is therefore possible to have judicial review completed in three to four
years. However, it must be noted that the Supreme Administrative
Court may transfer the case back to the IAA.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Due to the change in the Law, which now entails two cumulative
merger filing thresholds, the number of merger cases has substantially decreased. The IAA reviewed only 51 cases in the first half of
2013 (which will leave the IAA far away from the 459 cases in 2012
or even more so from the 843 and 817 cases respectively in 2007
and 2008.
In terms of merger control enforcement, however, while in 2010
the IAA opened only one second-phase merger proceeding (Edenred Italia/Ristochef, which was authorised without conditions) and
two in the first half of 2011 (Intesa Sanpaolo/Banca del Monte di
Parma and Compagnia Valdostana delle acque/Deval), it has been
more active over the past two years, opening 11 second-phase merger
proceedings (besides the Alitalia/Air One case, which, due to ad hoc
legislation, could be also considered as a sort of ex-post or ‘late’
Phase II investigation), six of which have been subsequently closed
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with commitments (Bolton Alimentari/Simmenthal; Alitalia/Windjet; CIN/Ramo d’azienda di Tirrenia Navigazione; Moby/ToreMarToscana Regionale Marittima; Elettronica Industriale/DMT; and
Conad/Rami d’azienda di Billa).
In the meantime the IAA blocked the Italgas-Acegas/Isontina
Reti Gas and Compagnia Valdostana delle acque/Deval cases. Fines
for late filings continue to be imposed regularly (in one recent case,
C-10363, Esselunga/21 Punti Vendita (59 Rami di Azienda) (2009),
leading to a fine of €105,000).
35 What are the current enforcement concerns of the authorities?

Over the past few months, the IAA seems to have focused its attention on access to key inputs and facilities and barriers to entry.
For instance, the IAA has been particularly concerned about
slots in the airline and maritime transport sectors. Besides the Alitalia
cases (see question 24), there have been two cases involving Moby, a
major ferry operator in Italy and the Mediterranean, acquiring two
formerly state-owned ferry operators (Toremar and Tirrenia Navigazione). In the Moby/ToreMar-Toscana Regionale Marittima Phase
II investigation, concerning the provision of liner transportation services for passengers and freight between the Tuscan coast and the
Tuscan Islands, the IAA cleared the merger (in July 2011) subject to
Moby’s commitment to divest six slots on the Piombino-Isola D’Elba
route to its competitors. In May 2012 the IAA opened another Phase
II investigation in order to ascertain the effects of the acquisition
of Tirrenia by Moby, as the two companies’ passenger and freight
transport services would have overlapped in six routes from and to
continental Italy and Sardinia (with combined market share of up
to 80 per cent on some routes). According to the IAA, the transaction also raised concerns due to barriers to entry (eg, few available
spaces in the harbours), transparency of the market – which could
lead to tacit collusion – and vertical integration of the parties in port
management and boat trailer services. The IAA cleared the transaction in June 2012 upon acceptance of commitments such as Moby
stopping operating the routes in which the merged entity would be
dominant, ceasing code-sharing agreements with competitors on the
most concentrated routes and offering discounts on the actual list
prices for 2012 and 2013.
With regard to the sectors currently under scrutiny, the energy
sector (in particular gas distribution) seems to attract the IAA’s attention: after clearing the acquisition of SNAM (which in turn controls
the largest operator Italgas), the IAA blocked the Italgas-Acegas/Isontina Reti Gas merger (see question 21). In Compagnia Valdostana
delle acque/Deval – Vallenergie, the IAA determined that the merger
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would have created a near monopoly in the market for low-voltage
retail energy sales to domestic clients in the Valle D’Aosta Region.
The merged entity would indeed have achieved a nearly 100 per
cent share in terms of the number of points served in the domestic
market and a 90+ per cent share in the non-domestic market for lowvoltage connections. A good portion of the IAA’s analysis focused on
the negative impact of the regional regulations that provided a barrier to entry. During the investigation, the IAA rejected the merging
parties’ price commitment (ie, to freeze prices in the free market at
particularly affordable levels for two years, with a possible extension
to four) as the IAA deemed this insufficient to achieve the long-term
elimination of the competition issues.
36 Are there current proposals to change the legislation?

Two new laws have been passed that bring substantial changes to
the IAA’s activity, including merger control. A very significant change
in 2013 has occurred in merger control proceedings with the shift
from alternative turnover thresholds for merger filings to cumulative
thresholds. This means a significant narrowing of the scope of application of the merger control regime. The amendment has already
raised a number of concerns at various levels. Some fear that it will
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take many (and not necessarily unproblematic in terms of antitrust
effects) cases outside the reach of merger control.
At the same time the filing fee has been abolished, thus reducing
the financial burden on parties making a merger filing. However, in
order to finance the IAA’s activity, the new legislation has introduced
a mandatory annual tax of 0.08 per mille of turnover for all corporations based in Italy – whether or not involved in reportable merger
activity – with a total turnover of over €50 million.
The new laws have also given the IAA several new powers (in
non-merger related activity), for the enforcement of which the IAA
has called for additional resources, which have been only partially
granted. Thus, it is likely that the some of the IAA’s staff traditionally
allocated to merger control – now freed up from merger review – will
be diverted to the new areas.
Finally, in 2013 the IAA suggested to Parliament bringing Italian
merger control more in line with EU law, by adjusting the treatment
of concentrative and cooperative full-function joint ventures, and
also bringing the substantive test into line with the SIEC test in the
EUMR.
* The author would like to thank Roberto Amore for his contributions to this chapter.
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Legislation and jurisdiction

3

1

There are no specific separate rules for joint ventures. Typically, the
establishment of a joint venture is caught by the filing requirement as
are the respective acquisitions of shares in the joint-venture company
by the investors, exceeding either the 20 or 50 per cent threshold. In
contrast to the EU rules, no prima facie exemption is available based
on the nature of the joint venture, such as whether it is full-function
or whether it is not-for-profit, although such factors may be taken
into account in the FTC’s substantive review if it takes place.
The FTC normally examines, in the assessment of a joint venture,
not only the possible unilateral anti-competitive effect potentially
created by the joint venture itself, but also any coordinated anticompetitive effect on the competitive relationship between the parties
to the joint venture. According to the Merger Guidelines, when each
party transfers the entire business of a certain section or department
to the joint venture, thereby creating a clear separation between the
businesses of the joint venture and the parent companies, FTC’s
examination is primarily limited to the unilateral anti-competitive
impact of the joint venture itself. In other cases, the FTC also examines the risk that the parents of the joint venture collude with each
other via the joint venture.

What is the relevant legislation and who enforces it?

Chapter 4 of the Act on Prohibition of Private Monopolisation and
Maintenance of Fair Trade (Law No. 54 of 1947, as amended) (the
Antimonopoly Act or the Law) along with the relevant provisions of
the Cabinet Ordinance and Regulations for the Law (the Ordinance
and Regulations) prohibits certain forms of transactions including
mergers and acquisitions, and sets out a filing requirement for certain transactions. The thresholds and detailed filing requirements are
provided in the Law together with its Ordinance and Regulations.
Criteria for business combinations that would cause substantive
restraint to market competition and therefore are prohibited are set
out in the 2004 Guidelines on the Application of the Antimonopoly
Act for Reviewing Business Combinations as amended in June 2011
(the Merger Guidelines).
The Law is enforced by the Fair Trade Commission (FTC). The
FTC is an external agency of the Cabinet Office (which is in principle equated with other government ministries positioned under the
Cabinet), but the Law declares its independence from any external
pressure as regards its operation. The empowered authority under
the Law is the FTC but almost all the implementation procedures are
delegated to the General Secretariat except for the ultimate high-level
decision-making.
2

What kinds of mergers are caught?

Share acquisitions, statutory mergers, statutory demergers, business
transfers (ie, transfer of all or a significant part of the business of
another company, transfer of all or significant business fixed assets
of another company, leases of all or significant businesses of another
company, delegation of management regarding all or significant businesses of another company, and contractual arrangements to share
business profits and losses of another company) and the appointment
of interlocking directorships are the categories of transaction regulated by the Law. Such transactions (or personnel arrangements) are
prohibited if they cause substantial restraint of competition.
The Law sets out special rules for companies engaged in banking and insurance. Such companies are prohibited from acquiring
more than 5 per cent (for companies engaged in insurance businesses,
10 per cent) of voting rights in another Japanese company, except
for certain special cases, including when an approval by the FTC is
obtained.
Share acquisitions, statutory mergers, statutory demergers and
business transfers (transfer of businesses or business-related fixed
assets only), if certain thresholds are met, are subject to a prior notification requirement. No filing requirement is imposed with respect
to the creation of interlocking directorships.
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4

What types of joint ventures are caught?

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

In terms of the thresholds for the formal filing requirements, the
current Japanese rules take a relatively simple approach. For share
acquisitions, the Law provides thresholds defined by percentages
(share acquisition to exceed 20 or 50 per cent), without using the
concept of ‘control’ as in some other jurisdictions.
The concept of ‘control’ is, however, used to define the scope of a
group company. Given that the filing thresholds rely on the Japanese
turnover on a group company basis, the concept of control plays a
significant role. It is provided by the relevant regulation that a parentsubsidiary relationship is recognised when a company has control
over another company’s business or financial decision-making, taking into account various factors such as a minimum voting stake of
over 40 per cent, board representation, and loans.
For the purposes of substantive review the concept of ‘control’
is also relevant. The Merger Guidelines provide detailed criteria to
decide whether a share acquisition should fall under the scope of the
FTC’s examinations as to the competitive impact, and the criteria
are primarily based on the concept of ‘control’, although the word
‘control’ itself is not used. For example, when the share acquisition
results in a stake of over 50 per cent in the target company, or when
the share acquisition results in over 20 per cent stake in the target
company and the acquirer alone becomes the largest shareholder
therein, the share acquisition qualifies for the FTC review (subject
to certain exceptions) regardless of whether a formal filing obligation exists or not. Also, when the share acquisition results in a stake
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of over 10 per cent in the target company and the acquirer ranks
within the top three shareholders, various factors are considered in
order to determine whether the FTC’s substantive review should take
place, such as the percentage of the resulting shareholding, distribution of stake between shareholders, mutual shareholding between the
acquirer and the target, interlocking directorships between them, and
their business relationships.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Share acquisition

A company acquiring shares in another company (where both are
above a certain size, as described below) must file a notification with
the FTC prior to the transaction, when all of the following thresholds
are met:
• the ratio of voting rights held by an acquiring company in an issuing company exceeds either of the 20 or 50 per cent thresholds;
• the acquiring party as a group has Japanese turnover of more
than ¥20 billion; and
• the target as a group (the target entities and subsidiaries, not
including the entities staying with the seller) has Japanese turnover of more than ¥5 billion.
When calculating Japanese turnover, in principle both direct and
indirect sales in and into Japan made by the company group during
the most recent financial year should be included except for intragroup captured sales.
There are separate rules for collective share transfer (kyodo
kabushiki iten), which is a transaction form available under Japanese corporate law that allows more than two companies to create a
common holding company. For this form of transaction, when one of
the parties as a group has Japanese turnover of more than ¥20 billion
and the other (another) party has Japanese turnover of more than ¥5
billion, the FTC filing is triggered.
Statutory merger or demerger

In respect of statutory mergers, a filing must be made with the FTC
when both of the following thresholds are met:
• one of the parties as a group has Japanese turnover of more than
¥20 billion; and
• the other party as a group has Japanese turnover of more than
¥5 billion.
There are more detailed rules for statutory demergers.
Business asset transfer

Regarding business or business-related fixed-asset transfers, a filing
must be made with the FTC when the following thresholds are met:
• the transferee company as a group has Japanese turnover of more
than ¥20 billion and the target business or business-related assets
satisfies any of the following:
•	whole business of another company with Japanese turnover
of more than ¥3 billion;
•	key business of another company with corresponding Japanese turnover of more than ¥3 billion; or
•	whole or key part of another company’s business-related
fixed assets with corresponding Japanese turnover of more
than ¥3 billion.
Substantive test

It should be noted that even if a transaction does not meet this threshold, technically it is still subject to the substantive test set out in
question 19. When the application of the substantive test is expected,
parties are recommended to go through voluntary consultation with
the FTC to avoid post-transaction remedy orders. This is not a legally
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binding rule and the Law does not stipulate any threshold for parties
to consider voluntary consultation. The Merger Guidelines, however, provide useful yardsticks in this respect. The substantive test
would catch non-notifiable transactions if the anti-competitive effect
is material, in which case parties are advised to engage in voluntary
consultation. In particular, when a transaction is subject to merger
control in other jurisdictions (especially the US and EU) and the anticompetitive impact in Japan is expected to be substantial, the FTC
tends to obtain such information via inter-governmental channels
and sometimes contacts the parties, even in the absence of a filing
obligation.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory if the conditions discussed above are met. Transactions within the same company group are exempted from the filing
requirement.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Yes. The same criteria apply to foreign-to-foreign transactions.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Yes. In respect of foreign shareholdings in Japanese companies, there
are some regulated industries where foreign ownership levels are limited by specific sectoral legislation. For example, NTT, a holding
company of the dominant national telephone carrier, must be less
than 33.3 per cent foreign-owned. Also, foreign shareholdings must
be less than 20 per cent for terrestrial and radio broadcasters and less
than 33.3 per cent for domestic airlines.
Also, the Foreign Exchange and Foreign Trade Law applies to
foreign direct inward investments to Japan, requiring a party that
has made an investment in Japan to make a post-fact filing with the
Ministry of Finance through the Bank of Japan within 15 days of
such an investment in most cases. For certain industries (such as the
energy sector) prior filing is required.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no deadline requiring a notification within a certain period
of time following a particular transactional event (signing or board
resolution, etc), although a notification must be made with the FTC
30 days prior to the closing of the transaction. When a notification
is submitted, the FTC issues an acceptance notice to confirm the
filing date, and the parties are subject to a 30-day waiting period
following such date. If the parties fail to make the required filing or
close in breach of the waiting period, a fine of up to ¥2 million may
be imposed. However, to our knowledge no such criminal sanctions
have ever been imposed, although parties that have failed to file are
often requested to file a delayed report with a brief explanatory note
setting out the reason for such delay and measures to be taken to
avoid future negligence. The FTC can also apply to the court for
annulment of any statutory merger or demerger for which the parties
failed to file, but it has never yet done so.
10 Who is responsible for filing and are filing fees required?

In the case of a statutory merger or demerger, both companies intending to effect the merger or demerger are jointly responsible for filing.
For a business transfer or business-related fixed-asset transfer and
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share acquisition, the acquiring company is responsible. The FTC
does not charge any filing fees.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Where a notification to the FTC is required, the parties cannot close
the transaction for 30 days following the filing. When a notification is submitted, the FTC issues an acceptance notice to confirm
the filing date. It is possible that the FTC does not accept an initial submission as a sufficient notification, in which case the parties
should revise the notification to ensure that all required information
is provided in the notification. To avoid such uncertainties, as a practice recommended by the FTC, companies normally submit a draft
notification informally to the FTC in advance for the FTC to review
even if there is no substantive competition issue. This is similar to the
pre-notification consultation in the EU.
As a unique rule of Japanese law, which is different from many
other jurisdictions, once the 30-day waiting period lapses the parties
can close the transaction legally even if the FTC has not completed its
substantive review, although as explained below the FTC can reserve
the right to take action for a certain period of time by requesting
additional material or information before the expiry of the 30-day
waiting period.
If the FTC asks one or more of the companies during the waiting
period to submit additional material or information, the FTC may
still take action even after the expiry of the waiting period, subject to
statutory time limitation: any action must be taken prior to the later
of 120 days from the date of acceptance of the notification or 90 days
from the date of submission of the additional material.
The FTC has the discretion to shorten the 30-day waiting period.
In the old regime before the 2011 Amendment, the FTC was reluctant
to shorten the waiting period except for very rare cases. However, in
the new regime the FTC is likely to be more generous in agreeing to
shorten the waiting period, although there is some uncertainty as to
whether a shorter period is always available if applied.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

There has been no precedent where the FTC challenged ‘gun jumping’. It is, however, possible under the Law for the FTC to take
measures against transaction parties who have actually or effectively
closed the transaction before the required clearance. Considering the
increasing global trend to regulate ‘gun-jumping’, a similar level of
caution as in the most aggressive jurisdictions such as the US and EU
is also prudent with regards to the FTC.
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13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As discussed above, there have been no cases in which a sanction
has been imposed against any company, either Japanese or foreign,
for closing before clearance. However, the rules do allow the FTC to
challenge foreign-to-foreign mergers as long as an impact exists and
affects the Japanese market. In fact, the FTC proactively investigated
BHP Billiton at the time of its merger discussions with Rio Tinto,
which indicates the FTC’s general policy not to hesitate to investigate
foreign transactions.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Under the Japanese rules, as long as the 30-day waiting period has
lapsed, technically the parties can close a transaction legally without
waiting for the FTC’s substantive clearance (completion of substantive review). However, even after the expiry of the 30 days, the parties remain exposed to the risk of receiving an FTC remedy order in
a case where substantial antitrust concerns are raised by the FTC.
Very occasionally, closing before clearance could become an issue
in a foreign-to-foreign merger under a pressing schedule that cannot
afford even the 30-day waiting period, but because of this risk, most
companies choose not to close before clearance. The prohibition of
closing itself does not extend beyond the 30 days, but the FTC may
petition a court for an interim suspension of the deal.
It is not theoretically precluded that the parties try to agree with
the FTC on a ‘hold-separate’ arrangement, but there is no precedent
for such an attempt.
15 Are there any special merger control rules applicable to public
takeover bids?

There are no competition law rules specifically applicable to public
takeover bids. There is no clear rule as to when a notification can be
filed with the FTC in the case of a takeover bid, but the announcement of the takeover bid is likely to become an important milestone
for deciding the timing of notification, subject to case-by-case consultation with the FTC. It is generally understood that when a takeover bid requires a FTC notification, the registration statement for a
takeover bid to be filed with the Japanese Financial Services Agency
needs to disclose the merger filing requirements under the Law, and
the offeror can express in the registration statement that failure to
obtain the required antitrust clearance may cause the offeror to withdraw from the takeover bid.
16 What is the level of detail required in the preparation of a filing?

Criminal penalty

A person who closes a transaction (executing a share transfer or
registering a merger or demerger in the relevant company registry)
before the expiry of the waiting period is subject to a criminal penalty of up to ¥2 million. As is the case for other criminal penalties
under the merger control regime, in practice the FTC has so far not
imposed such sanctions.
Remedies

Apart from the criminal sanctions, the FTC may also order remedies
that require the parties to take certain measures to restore competition in the relevant market if the transaction may restrict competition.
Court action for annulment

Furthermore, the FTC may petition the court for annulment of a
merger or demerger on the ground that a transaction requiring a notification has been closed during the 30-day period described above,
and the court may invalidate the transaction. The FTC has, however,
never yet done so.
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To file a transaction with the FTC, a company must comply with the
format prescribed by the FTC (different forms are set out for each
transaction category), which can be downloaded from the website
of the FTC. The filing, including parts of the additional documents
to be attached to the form, must be in the Japanese language. As
a result, when a foreign company prepares for a notification, sufficient time should be allowed for translation. Unlike form CO in
the EU, which has to be prepared in narratives, the Japanese form
simply sets out tables into which reporting parties insert relevant
information and data. An applicant is not expected to provide its
own economic analysis of the market or detailed market data (except
for very high-level data) in the filing. The FTC format on its own
does not require notifying parties to fully express its own argument
to justify the transaction.
The following are the details, among other things, that should
be included in the form:
• descriptions of the companies involved including their affiliated
entities and economic importance measured by assets or sales;
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•
•
•

t he purpose and background of the transaction;
information regarding shareholding relationships between the
companies involved; and
high-level market information, including types of products or
services subject to horizontal overlap or vertical relationship
between the parties, geographical coverage of such businesses,
ranking, and market shares of key players.
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The FTC often interviews customers of the parties in addition
to carrying out document-based assessment. If the parties are manufacturers with substantial production facilities, the FTC may visit
such facilities. Such interviews and site visits could potentially take
place, either during Phase II review, or depending on the case, at the
pre-notification stage.
Substantive assessment

Additional documents must be provided (different requirements
apply depending on the transactional category of share acquisition, statutory merger, demerger, and business transfer respectively),
including the latest annual report, balance sheet, a profit and loss
statement, articles of incorporation, a copy of the transaction agreement, and a record of the shareholders’ approval of the transaction.
To supplement the relatively simple notification form for a difficult matter, parties can submit additional information to supplement
the notification form in the course of pre-notification consultation
with FTC, as in the EU, in order to avoid Phase II, which makes the
timetable more unpredictable. The 2011 amendment clarified in the
implementation regulations that parties can submit such supplementary documents.
17 What is the timetable for clearance and can it be speeded up?

Following the submission of a notification, the FTC issues a notice
that confirms the date when the FTC officially accepted the notification. The parties are subject to a 30-day waiting period starting from
such date (Phase I). If the FTC requires one or more parties to the
transaction to submit additional materials or information (report
request) before the expiry of the waiting period, Phase II review is
triggered. According to a literal reading of the Law, the parties can
still complete the transaction upon the expiry of the 30-day period
even when the FTC has not completed their substantive review, but
once Phase II is triggered, the FTC may take action even after the
expiry of the 30-day waiting period prior to the later of 120 days
from the date of the FTC’s acceptance of the notification or 90 days
from the date of submission of the additional materials or information. Thus the parties are subject to de facto prohibition from closing
until a clearance is given.
The FTC issues a written confirmation of its clearance at the end
of both Phase I and Phase II.
The FTC often shortens the waiting period in response to the
parties’ specific request. When Phase II review is triggered, the case
is disclosed on the FTC website for third-party comments, and a
summary of FTC’s analysis also appears on the website after the
completion of the review.
18 What are the typical steps and different phases of the investigation?

Parties can discuss issues with the FTC through pre-notification consultation as in the EU. Companies are encouraged to use pre-notification consultation to avoid Phase II review, by submitting extensive
information proactively at this stage if the transaction is potentially
problematic.
Once a notification is submitted, if the FTC finds that the filing
raises any issues under the Law in Phase I, it is likely to contact the
parties informally first. The FTC can also formally request more
information by a written request (report request) as mentioned in
question 17 above, although such a formal request triggers Phase II
review. Further, if the parties fail to respond properly to the FTC’s
request for information or otherwise the FTC considers that more
proactive investigation is necessary, it may commence a formal investigation and has the power to interview relevant parties (eg, suppliers, competitors, employees, executives, customers) and examine
related documents.
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19 What is the substantive test for clearance?

The FTC reviews individual mergers and acquisitions in light of
whether competition in the defined market will be substantially
restrained.
Safe harbour

For horizontal transactions, criteria suggested by the Merger Guidelines are:
• HHI after the business combination (post-HHI) is not more than
1,500;
• post-HHI is over 1,500 and not more than 2,500 and the increase
in HHI is not more than 250; or
• post-HHI is more than 2,500 and the increase of HHI is less than
150.
For vertical and conglomerate transactions, the suggested criteria are:
• the combined market share is not more than 10 per cent in any
related markets; and
• post-HHI is not more than 2,500 and the combined market share
is not more than 25 per cent in any related market.
These numerical thresholds are not absolute but merely for indicative
purposes, and the actual review process is conducted in the light of
a number of factual elements, which are listed in the Merger Guidelines. It is also suggested in the Merger Guidelines that if the postHHI is not more than 2,500 and the combined market share is not
more than 35 per cent, the business combination is less likely to be
regarded as restraining competition.
Factors to be considered

Different sets of factors apply to assess unilateral conduct and coordinated conduct that are expected as a result of the transaction, but
generally speaking, the following are among the factors listed in the
Merger Guidelines: market position of the parties and the state of
competitors, imports, entry, competitive pressure from related or
neighbouring markets, competitive pressure from users, overall business capabilities, efficiency and financial strength of the company
parties.
2011 amendment of guidelines

More detailed rules were included in the Merger Guidelines for the
analysis of import pressure, and the possibility of defining ‘global
market’ beyond the national market. This was to more accurately
reflect the existing review practice of the FTC and no significant
change to its review policy in substance has been observed so far.
20 Is there a special substantive test for joint ventures?

There are no specific criteria for joint ventures and, in principle, the
substantive test set out in question 19 also applies to joint ventures.
The Merger Guidelines, however, include a few general statements
regarding anti-competitive behaviour that may arise in joint ventures.
For example, it is stated that in assessing the effect of a joint venture
on competition the commercial relationship between the investors in
the joint venture should be examined, given that the investors could,
without having any direct capital tie-up between them, indirectly
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create an anti-competitive business combination. In this respect,
whether the investors have transferred the business in a given sector
to the joint venture entirely or partially is also taken into account. In
the case of partial transfer of business where the investors still retain
some interest or activities in the same business sector, the risk of anticompetitive effect is likely to be higher as compared with a case of
complete transfer in a certain sector.
21 What are the ‘theories of harm’ that the authorities will investigate?

As a general principle, the Law prohibits and regulates three categories of anti-competitive activities of undertakings: private monopolisation, unreasonable restraint of trade (including cartels) and unfair
trade practices. The rationale behind the merger control regulation is
primarily to prevent private monopolisation. The Merger Guidelines
do not directly address ‘theories of harm’ per se, and the underlying
philosophy for merger control is ultimately governed by the general principle of ‘whether a transaction would substantially restrain
market competition’. However, it does provide different evaluation
yardsticks for different transaction categories identified based on the
structure and nature of the transaction. The Merger Guidelines have
chapters on horizontal business combinations and vertical and/or
conglomerate business combinations, and also differentiate between
the anti-competitive impact of unilateral conduct and that of coordinated conduct.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Merger Guidelines do not expressly include non-competition
issues to be considered in the review process.
Merger control in the context of specific industries

In certain regulated sectors, non-competition issues may be considered as part of the process of consultation with regulatory authorities. For example, for the purpose of certain telecommunications
businesses, the transfer of a business licence as a result of a merger
or acquisition is subject to approval by the Ministry of Internal
Affairs. Likewise, as regards air transport, approval from the Ministry of Land, Infrastructure and Transport is mandatory with a view
to transferring business licences following a merger or acquisition.
The Law includes special rules for share acquisitions in the banking
and insurance sector as described above, and in examining applications for approvals, the FTC must consult with the Financial Services
Agency (FSA). In addition to the Law, the Banking Law and the Law
concerning Insurance Businesses require banks and insurance companies to obtain FSA approval for certain mergers and acquisitions.
Public interest

Public interest per se is not mentioned as a factor in the FTC review
process, but especially in the context of regulatory assessment in a
specific industry, public interest would be taken into account.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Economic efficiency is listed in the Merger Guidelines as a factor to
be considered in the review process. However, the extent to which
the improvement of economic efficiency offsets the anti-competitive impact is restricted by the following conditions: the efficiency
improvement must be specific to the business combination and not
capable of being achieved by other available means; the efficiency
improvement must be practically possible; and it must enhance users’
welfare. The Merger Guidelines also state that a merger or acquisition would rarely fulfil these three conditions when it generates a
monopoly or a situation close to monopoly.
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Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The FTC can either issue remedy orders to rectify a breach of the
Law; or petition a court for annulment of the transaction, although
no precedents exist for the latter. For the purposes of the former,
the FTC is required to give prior notice and provide the parties concerned with an opportunity to make submissions. If the FTC issues
such an order and the parties are dissatisfied, they may request the
FTC to hold a hearing.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. The Merger Guidelines clearly state that remedies can relate
to the behaviour of the parties, although in principle a structural
measure such as divestment is preferable. The Merger Guidelines list
possible remedies, including divestment, such as partial transfer of
business in a given sector, or termination of business or capital relationship with other entities, or alternatively long-term supply agreements regarding the product concerned if the former is difficult to
achieve. When such primary measures are not viable, the parties are
advised to take, as secondary remedies, measures to promote imports
or new entry into the relevant market, or to increase the independence of each undertaking (eg, by setting up an information firewall or
prohibiting the purchase of raw materials from a communal seller).
Types of remedy that have been ordered in the past include
partial disposal of shareholding, abolition of interlocking directorships, partial transfer of business facilities, technology licensing to
a competitor, production of certain competitors’ products and prohibition of the acquirer’s intervention in the target’s own business
decision-making.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Conditions

The basic condition applicable to a divestment order or other remedy
is that the remedy is able to restore the competition that is likely to
be undermined, by limiting the freedom of the merging parties to set
market prices and other market conditions. Upon request by the parties, the FTC sometimes permits the parties to modify or terminate
later on the initially agreed remedies, provided that this would not
result in a substantive restraint to competition.
There is no independent format to submit a proposed remedy or
to agree on a remedy. When a remedy is agreed between the parties
and the FTC during the review, either Phase I or Phase II, after the
submission of notification, the parties are requested to submit an
amendment of the original notification to reflect the agreed remedy.
Timing

In principle, remedy measures should be implemented before a transaction comes into effect. However, when a remedy is to be implemented only after the transaction enters into force, the deadline to
implement the remedy needs to be specified clearly and appropriately. In particular, in the case of a partial business transfer, ideally
the purchaser should be decided and approval obtained from the
FTC before the transaction takes effect, although unlike some other
jurisdictions the requirement to secure and have approved up-front
buyers is not regarded as an established precondition for the FTC’s
clearance. Currently there is no EU-style rule or practice of involving trustees.
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27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

As long as a substantial restraint to competition in the Japanese
market is expected, remedies are required even for foreign-to-foreign transactions. Indeed, foreign companies have agreed and implemented remedies in a number of previous transactions reviewed by
the FTC. There is no recent precedent where a cease-and-desist remedy order was issued for a foreign-to-foreign transaction, but this
does not mean that the FTC is reluctant to order remedies regarding
foreign-to-foreign transactions. It is simply due to the common practice, up until now, of arranging remedies on a voluntary basis before
a cease-and-desist order is issued. If remedies cannot be agreed by
the end of Phase II, a cease-and-desist order may indeed be possible.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

There is no express guidance in this respect either in the Law or
the Merger Guidelines. In general, however, even if the FTC does
not request or order remedies or bring court action for annulment
regarding a transaction, the FTC can still challenge certain ancillary
restrictions between the parties. In that sense, a merger clearance
does not protect ancillary restrictions, and therefore ancillary restrictions are still subject to challenges on the basis of other competition
rules. It is very likely, however, that the FTC would order the parties
to exclude or amend anti-competitive ancillary provisions, if such
arrangements are obvious at the time of merger control review.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Yes. The FTC often interviews customers of the parties as well as
competitors.
Also, the Law stipulates as general rights that anyone (therefore
including customers and competitors) who perceives an infringement of the Law, may report to the FTC the relevant facts and call
for appropriate measures to be taken. It is possible, although currently uncommon, for customers or competitors to make a complaint
to the FTC in respect of certain transactions during the course of
review process. The FTC is then required to investigate and, even if
it decides not to take any measures, it must inform the complainant
of its decision.
There has been a precedent where the FTC started to investigate
a foreign-to-foreign merger in response to a complaint raised by customers, even though a transaction did not trigger a filing.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Information set out in a formal filing

Reports filed with the FTC are not made public, although the contents could be partially summarised and disclosed if the transaction,
either at Phase I or Phase II, has value as a precedent. In addition, in
the rare event that the FTC issues a remedy order, detailed information will be fully disclosed.
Website disclosure of Phase II cases

When Phase II is triggered, the case is disclosed on the FTC website
for third-party comments. Further, in the case of a Phase II review,
the final analysis and observations are made public as ‘major business combinations’ in the annual report on the FTC website, which
is published every June. The FTC contacts the parties prior to such
publication to ensure that such public disclosure does not include
trade secrets or any other commercial information that the parties
would not wish to be made public. The parties can request the FTC
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to limit the information disclosed on the website so as to omit certain sensitive information. Some cases are disclosed on the website
without disclosing the names of parties involved.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Cooperation in individual cases

In 1999, the governments of Japan and the US concluded an agreement concerning Cooperation on Anti-Competitive Activities. Similar agreements were signed in 2003 with the EU and in 2005 with
Canada. The primary purpose of these bilateral frameworks is to
promote collaboration between the competition authorities of both
parties in terms of information gathering and implementation of
each party’s antitrust legislation. Japan has also signed economic
partnership agreements with Mexico, Indonesia, Singapore, Thailand, Philippines, Vietnam, Malaysia, India, Chile, Brunei and Peru,
and these contain a chapter on collaboration on antitrust issues.
The actual status and development in the implementation of these
bilateral instruments is not clear, particularly given the less active
enforcement of merger regulations in some countries, but it seems
that as regards large-scale multi-jurisdictional transactions (especially
when involving US, EU and Korean authorities) the FTC does have
extensive exchange of detailed information with other authorities in
the course of its merger control review.
Other policy discussions

The FTC has been active in various international forums (ICN,
OECD, APEC, etc) including general policy discussions and capacity building for developing countries in connection with antitrust
legislation.
Judicial review
32 What are the opportunities for appeal or judicial review?

When the FTC issues a cease-and-desist order and the parties to the
transaction are dissatisfied, they can request the FTC to initiate the
procedure for a hearing. If the parties are dissatisfied with the FTC’s
decision following the hearing, the parties can file a court challenge
within 30 days of the date on which the decision became effective.
The Tokyo High Court has exclusive jurisdiction over such actions.
The court may overrule a decision of the FTC if there is insufficient
evidence of the facts on which the original FTC decision is based;
or the decision violates the Japanese Constitution or other laws or
regulations. Currently, a possible amendment to the appeals process
is under discussion in the Diet.
33 What is the usual time frame for appeal or judicial review?

As described in question 32, a legal action to challenge the decision
of the FTC must be filed within 30 days from the date on which
the decision became effective. According to a report by the FTC,
the Tokyo High Court has rendered its decision within one year in
recent cases.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The latest data publicly available is for fiscal year 2012 (1 April 2012
to 31 March 2013). In this period a total of 349 filings were made,
including 14 filings for statutory mergers, 15 filings for demergers,
six filings for collective share transfer, 30 filings for business transfer,
and 285 filings for share acquisition.
The number of notified transactions slightly increased compared
with fiscal year 2011, by 26.9 per cent.
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Out of the 349 cases filed during the fiscal year 2012, 340 cases
were cleared in Phase I (97.4 per cent) and only five cases were
reviewed (1.4 per cent), of which three cases were granted clearance
subject to remedies (0.9 per cent).
35 What are the current enforcement concerns of the authorities?

In 2008, the FTC investigated the proposed acquisition of Rio Tinto
by BHP Billiton. Neither party has branches or subsidiaries in Japan
and under the old rules before the 2009 Amendment the acquisition
did not trigger the formal filing requirement, but the combined market share via direct export into Japan was high. The acquisition in
2008 was aborted and the investigation did not reach a final conclusion, but this case is a clear manifestation of the FTC’s intention to
intervene in foreign-to-foreign transactions as strictly as in domestic
transactions.
The reviews of the merger between Nippon Steel and Sumitomo
Metal (the FTC clearance decision on 14 December 2011) and two
acquisitions of HDD companies and businesses (Western Digital’s
acquisition of Hitachi GST, Seagate’s acquisition of Samsung’s HDD
business – FTC clearance on 24 November and 15 December 2011
respectively) provided a key showcase for how the new rules after
the 2011 Amendment are implemented in practice.

Update and trends
The current chairman of the FTC was appointed in March
2013. He has a broad range of international experience and
has expressed interest in cooperating closely with overseas
authorities to increase the FTCs contribution to global competition
law enforcement. The direction of his new policy is yet to be
tested in individual cases, but it is anticipated that the FTC’s
enforcement policy will continue to focus on cross-border cases,
not discriminating between Japanese and foreign companies.

36 Are there current proposals to change the legislation?

The most recent amendments took place in 2011, including abolition
of prior consultation where a final clearance used to be informally
given for difficult mergers. An EU-style pre-notification process has
replaced this, so that a final clearance will not be made until the
legislative Phase I or Phase II review as provided by the Law. The
Merger Guidelines were amended to include more detail on evaluating import pressure and assessing a global market.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The Competition Act, Act No. 12 of 2010 (the Act), which came
into force on 1 August 2011, is the primary legislation dealing with
merger control in Kenya. The Act prescribes rules on merger control under part IV thereof. The body established by the Act for purposes of enforcement is the Competition Authority of Kenya (the
Authority).
The Capital Markets Act, Chapter 485A of the Laws of Kenya,
is also relevant to the extent that promulgated thereunder are the
Capital Markets (Take-overs and Mergers) Regulations 2002, which
apply only to listed companies.
2

What kinds of mergers are caught?

The following types of mergers are controlled by the Act:
• conglomerate mergers;
• vertical mergers; and
• horizontal mergers.
3

What types of joint ventures are caught?

The Act does not have express provisions concerning joint ventures.
Under section 41(2)(g) and (h), the Act provides that a merger may be
achieved by the exchange of shares between or among undertakings
resulting in substantial change in ownership structure through
whatever strategy or means adopted by the concerned undertakings
or by amalgamation, takeover or any other combination with the
other undertaking. A joint venture, therefore, depending on the
structure it adopts, may fall within the ambit of these subsections
and can as a result be deemed a merger by the Act.
4

5

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Yes, the Act defines ‘control’ at section 41(3). According to section
41(3) of the Act, a person controls an undertaking if that person:
• beneficially owns a majority of the undertaking’s issued share
capital;
• has a majority of the votes or has the ability to control the use of
a majority of those votes; or
• has control over appointment of a majority of the directors of the
undertaking.
The same rules listed above apply to undertakings such as trusts,
subsidiary companies and nominee undertakings.
Minority interest, in this case catering for anything less than 50 per
cent control, is not caught.
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What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Neither the Act nor the rules made thereunder by the Authority
prescribe any thresholds. However, section 42(1) gives the Authority
a window to develop merger notification thresholds.
To that end the Authority has since published proposals for merger
thresholds in which it intends to apply a threshold of a combined turnover of the proposed mergers of around 1 billion Kenya shillings. Any
proposed mergers falling below the minimum notification thresholds
will not be required to obtain the approval of the Authority.
The Authority will use the combined turnover of the parties to
determine whether the threshold is met in any particular case. However, where the parties to a proposed merger do not generate sales,
the Authority will use the value of the assets to be transferred or the
value of the transaction’s consideration.
The Authority also proposes to apply exemptions from merger
control to specific economic sectors such as oil and gas exploration
business, where mergers are viewed as aimed at minimising risk. In
addition, it will treat specific sectors in a different manner; for example, it will apply a lower threshold of 500 million Kenya shillings in
the health sector which provides essential services that are required
at close proximity to consumers. It will also apply a higher threshold
of 4 billion Kenya shillings for certain sectors in which mergers are
considered to be benign and not anti-competitive.
No special considerations have been given to such factors as
market share. However, the merger notification form, which is the
form prescribed by the Authority for use in seeking approval for a
proposed merger, requires information from the parties to a proposed
merger on matters such as turnover or market share.
The Authority requires information such as the gross annual turnover
for the enterprise being acquired, as well as the acquiring enterprise,
and an estimate of the market share held by the enterprise being
acquired in the relevant market.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Yes. The nature of merger control in Kenya is such that it is mandatory
to file and procure approval from the Authority for any proposed
merger. The Authority may, however, by notice in the Kenya Gazette,
declare any proposed merger to be excluded from the provisions of
the Act.
With the exception of the health sector and excluded sectors, the
Authority has proposed mandatory prior notification in a prescribed
format for mergers whose combined turnover is between 500 million
and 1 billion Kenya shillings, while no notification is required for
those falling below 500 million Kenya shillings.
In the health sector, the Authority has proposed mandatory prior
notification for mergers between 250 million and 500 million Kenya
shillings, but none for those below 250 million Kenya shillings.
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In excluded sectors, the range for which the Authority has proposed mandatory prior notification is between 2 billion and 4 billion
Kenya shillings. Those mergers whose combined turnover in these
sectors fall below 2 billion will not be required to give any prior
notification.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The Act does not contemplate foreign-to-foreign mergers. Where
a foreign-to-foreign merger relates to a foreign undertaking that
has a controlling interest in a subsidiary in Kenya, however, such
proposed merger will fall under the ambit of the Act. The same rules
apply to such mergers as those specified by the Act as factors to be
considered by the Authority in determining whether to approve a
proposed merger or not.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The rules under the Act are uniform and apply to all mergers that
may be established in Kenya.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The Act does not talk about filing but instead requires any
undertakings wishing to engage in a merger to procure approval
from the Authority. Notice has to be given to the Authority of a
proposed merger and such merger cannot be implemented until
approval is obtained from the Authority. There are, however, no
prescribed timelines for obtaining approval.
The Act categorically states that no person may implement a proposed merger unless the proposed merger is approved by the Authority and implemented in accordance with any conditions attached to
the approval. Any person who contravenes the provisions of this section commits an offence and shall be liable on conviction to imprisonment for a term not exceeding five years or to a fine not exceeding
1 million Kenya shillings, or both.
The Authority also has the discretion to impose a financial penalty of an amount not exceeding 10 per cent of the gross turnover in
Kenya of the undertaking or undertakings in question.
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12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

No person, either individually or jointly or in concert with any
other person, may implement a proposed merger unless it has been
approved by the Authority.
For the purpose of determining closure of a proposed merger,
the Act deems payment of the full purchase price by the acquiring
undertaking as implementation of the merger in question. Any down
payments of up to 20 per cent do not constitute implementation.
A merger carried out in the absence of an authorising order by
the Authority shall have no legal effect, and no obligation imposed
on the participating parties by any agreement in respect of the merger
shall be enforceable in legal proceedings.
Any person in breach is deemed to have committed an offence
and shall be liable on conviction to imprisonment for a term not
exceeding five years or to a fine not exceeding 1 million Kenya shillings, or both.
The Authority also has the discretion to impose a financial penalty of an amount not exceeding 10 per cent of the gross turnover in
Kenya of the undertaking or undertakings in question.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The Act does not envisage foreign-to-foreign mergers but mergers
concerning a foreign entity with a controlling interest in a subsidiary
in Kenya fall under the purview of the Act, and are subject to the same
provisions that relate to other mergers under the Act. The Authority’s
approval must be sought and obtained before implementation of
such mergers. Payment of the full purchase price is deemed to be
implementation, whereas a down payment not exceeding 20 per cent
of the purchase price does not constitute implementation.
Any implementation before approval attracts the penalty of a
fine of up to 1 million Kenya shillings or imprisonment for up to
five years, or both, together with an additional financial penalty of
an amount not exceeding ten percent of the undertaking’s preceding
year’s gross annual turnover in Kenya. This additional penalty is
imposed at the discretion of the Authority.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Each of the parties to the proposed merger is required to notify the
Authority of the proposed merger. No filing fees are required at the
moment. However, the Authority is in the process of developing
merger filing fees.

The following solutions may be available to the parties involved in
a proposed merger:
• the parties may prepare definitive agreements that set out as
a condition precedent the procurement of approval from the
Authority. These can be signed off before clearance; and
• the parties also have the option to hold separate the local entity
or certain assets of the same pending approval of the merger by
the Authority.

11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

15 Are there any special merger control rules applicable to public
takeover bids?

Upon receipt of notification of the proposed merger, the Authority is
required to make a determination on whether to approve the merger
within 60 days. The Authority is given the discretion to extend the
60 days depending on the complexity of the issues involved in the
proposed merger.
As the undertakings must gain approval from the Authority prior
to a merger, the implementation of the proposed merger has to be
suspended until that approval is granted.

The Capital Markets (Take-overs and Mergers) Regulations 2002,
promulgated under the Capital Markets Act, Chapter 485A of the
Laws of Kenya, apply to public takeover bids of companies listed on
the Nairobi Stock Exchange.
Regulation 3 of the said Regulations stipulates that no person
shall make an offer to acquire shares or effective voting rights of a
listed company which, together with shares or control, voting rights
if any held by such person or by persons acting in concert or by
associated person or related company, entitle such person to exercise
effective control in the listed company without complying with the
takeover procedure provided thereunder.

10 Who is responsible for filing and are filing fees required?
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16 What is the level of detail required in the preparation of a filing?

Substantive assessment

In notifying the Authority of a proposed merger, the undertakings
concerned need to provide the following information:
• authorised personnel giving the notice and their contact details,
including those of any authorised representatives acting on their
behalf;
• description of the proposed merger, setting out such details as
proposed share acquisitions, changes of directorships, ownership
and control of the merging enterprises both before and after the
merger and main products and services supplied by each of the
parties to the merger, inter alia;
• most recent annual reports and accounts;
• expected timelines for completion of the transaction;
• rationale for the merger;
• market information concerning the relevant market including
description of the product or service, an estimate of the merged
companies’ market share and names of major competitors and
market shares of the top 10 competitors, inter alia; and
• declaration that the information contained in the notice is
accurate.

19 What is the substantive test for clearance?

In the event that the Authority requires further information from
the undertakings concerned, it may request such further information
within 30 days of the date of receipt of the notification.
17 What is the timetable for clearance and can it be speeded up?

The Act requires the Authority, upon receipt of the notification of
a proposed merger, to determine the matter within 60 days. If the
Authority requests further information, it must make a determination
on the proposed merger within 30 days of the date of its receipt of
such information. If a hearing conference is convened in relation
to the proposed merger, the Authority must make a determination
within 30 days of the date of conclusion of the conference.
The Act has been in operation since August 2011. Since then the
Authority has handled over 65 merger applications. As the Authority continues to regulate competition in Kenya, however, a practice
may develop so that undertakings interested in establishing mergers
will be fully informed to the extent that they are able to provide the
Authority with sufficient and relevant information to enable it to
expeditiously consider a proposed merger. The Authority will also
develop practice rules that will enable it deal efficiently with determination of proposed mergers.
This notwithstanding, there is nothing to prevent the Authority
from acting expeditiously in a crisis situation. The Act has, however,
not been tested in this way so far.
18 What are the typical steps and different phases of the investigation?

The typical procedure is that, upon receipt of the notification of a
proposed merger, the Authority may either make a determination,
within the stipulated timelines, or request for further information
and then make a determination, again within the requisite timelines.
If, however, the Authority considers it appropriate, it may determine that a conference be held in relation to a proposed merger.
Thereafter, the Authority shall make a decision on whether or not to
approve the proposed merger.
For the purpose of considering a proposed merger, the Authority
may also refer the particulars of the proposed merger to an investigator, who may include an employee of the Authority or any other suitable person, for investigation. The investigator is required to present
to the Authority a report upon completion of investigation whereafter the Authority shall make a determination on the proposed merger.
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In determining whether to approve a proposed merger, the basic
test is that the merger does not result in negative effects on the
economy. In particular, the Act requires that the Authority consider
the following, in addition to any criteria that it considers relevant to
the circumstances involved in the proposed merger:
• the extent to which the proposed merger would be likely to prevent or lessen competition, restrict trade or the provision of any
service, or endanger the continuity of supplies or services;
• the threat of dominance upon establishment of the proposed
merger;
• benefit to the public;
• effect of the proposed merger on a particular industrial sector or
region;
• effect on employment;
• effect of the proposed merger on the ability of small undertakings
to gain access to or to be competitive in any market;
• effect of the proposed merger on the ability of national industries
to compete in international markets; and
• any benefits likely to be derived from the proposed merger relating to research and development, technical efficiency, increased
production, efficient distribution of goods or provision of services
and access to markets.
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures. If the joint
venture is structured as a merger, it will be determined as such by
the Authority.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Authority investigates whether the parties to the transaction will
have the ability and incentive to drive away other competitors and
thereby leading to harm to consumers. See also question 19.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Authority is required by the Act to consider, among others, the
following factors in determining a proposed merger:
• effect of the proposed merger on a particular industrial sector or
region;
• effect on employment;
• any benefits likely to be derived from the proposed merger relating to research and development, technical efficiency, increased
production, efficient distribution of goods or provision of services
and access to markets;
• effect of the proposed merger on the ability of national industries
to compete in international markets.
The Authority’s primary focus, in as far as it considers the noncompetition issues, is basically on the effect of the proposed merger
on competition; that is the extent to which the proposed merger will
reduce or prohibit competition.
23 To what extent does the authority take into account economic
efficiencies in the review process?

In determining whether to approve a proposed merger, the basic test
by the Authority is that the merger does not result in negative effects
on the economy. The Authority considers the economic efficiencies
criteria such as increased production, efficient distribution of goods
or provision of services as provided for under section 46 (2) (h) of
the Competition Act. In particular, the Act requires the Authority
Getting the Deal Through – Merger Control 2014
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to consider the extent of any restriction by the proposed merger on
competition, trade or the provision of any service or to endanger
the continuity of supplies or services, the threat of dominance upon
establishment of the proposed merger and any benefit that may
accrue to the public as a result of the proposed merger.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The nature of merger control in Kenya is such that it is mandatory
to procure approval from the Authority for any proposed merger.
Accordingly, the Authority has the power to decline to give approval
for the implementation of the merger.
The Authority may also revoke its decision to approve the implementation of a proposed merger where the decision was based on
materially incorrect or misleading information for which a party to
the merger is responsible or any condition attached to the approval of
the merger that is material to the implementation is not complied with.
Any merger carried out without approval by the Authority shall
be rendered void and unenforceable.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The Authority is given discretion by the Act to approve a proposed
merger, albeit subject to certain conditions. Thus, the Authority has
the power to require the merging undertakings to undertake to divest
within a prescribed period of time or impose behavioural constraints
on the undertakings.
It is therefore possible, at the point of seeking the Authority’s
approval, to undertake to divest and thereby enable the Authority to
determine the proposed merger quickly and efficiently.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The basic conditions and timing issues applicable to divestment is
determined on a case by case basis.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

As noted, the Act is a recent enactment and at present, no foreign-toforeign mergers have been determined by the Authority.
However, the Authority is currently handling an ongoing foreignto-foreign disposal of a Kenyan subsidiary and has granted conditional approval for the transaction.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

See question 17.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Although not expressly set out as such in the Act, customers and
competitors are involved in the review process. The Act states that
where the Authority refers a proposal on a merger to an investigator
for investigation, any person, including a person not involved as
a party in the proposed merger, may voluntarily submit to the
investigator or the Authority any document, affidavit, statement or
other relevant information in respect of a proposed merger. Any
person, thus, includes customers and competitors.
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30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The Act does not provide for public disclosure of information
relating to the review of a proposed merger. However, the merger
notification form requires the merging undertakings to describe any
steps taken to publicise the proposed merger.
The Authority allows the merging parties to claim for confidentiality in respect of the whole or any part of the material submitted
to it through the confidentiality claim form.
Further, section 20(5) of the Act mandates the Authority to grant
confidentiality for the merging parties’ material where it is satisfied
that material is of a confidential nature and its disclosure could
adversely affect the competitive position of any person; or is commercially sensitive for some other reason.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Act does not place any restrictions on the Authority in this
regard.
There are two regional laws establishing Competition Authorities with which the Competition Authority of Kenya is expected to
cooperate. The first law is the East African Community Competition
Act, 2006 (EACC Act) which establishes the East African Community Competition Authority (EACCA). The Act applies to mergers
and acquisitions that have a cross-border effect. It does not apply
to sovereign acts of the East African Community (EAC) member
states and hence it will not govern mergers within the territory of
Kenya. The commencement of Act is however yet to be gazetted by
the EAC Secretariat.
The other legislation is the COMESA Competition Regulations,
2004. COMESA is the Common Market for East and Southern
Africa – an economic community of Eastern and Southern African
states. The COMESA Competition Regulations became operational
on 14 January 2013. They establish the COMESA Competition
Commission which is mandated with enforcing their provisions.
They apply to activities within, or having an effect within, the Common Market.
These regulations are however yet to be domesticated by member states of COMESA, including Kenya, and they therefore still lack
the force of law in Kenya.
The Competition Authority of Kenya has not entered any formal
agreements with competition authorities in other jurisdictions.
Judicial review
32 What are the opportunities for appeal or judicial review?

The Authority is required to give notice of its determination in
relation to a proposed merger to the parties involved in the proposed
merger, in writing and by notice in the Gazette. Any party to the
merger who is unhappy with the Authority’s decision may apply to
the Competition Tribunal (the Tribunal), established by section 71
of the Act, for review of the Authority’s decision. Appeals from the
Tribunal are preferred to the High Court, whose decision is final.
The parties concerned may also refer the Authority’s decision for
judicial review in accordance with the Civil Procedure Act, chapter 21
of the Laws of Kenya, and the Civil Procedure Rules 2010 (the Rules).
So far no merger cases have been brought before the Competition
Tribunal or appealed to the High Court. All 65 merger applications
made to the Authority were approved with no conditions.
33 What is the usual time frame for appeal or judicial review?

An aggrieved party may apply to the Tribunal for a review of the
Authority’s decision within 30 days of notice being given by the
Authority of its decision in the Gazette.

239

KENYA

Mboya Wangong’u & Waiyaki Advocates

Update and trends
Key cases, decisions and judgments
So far, all merger applications before the Competition Authority of
Kenya have been determined approved without conditions. There is
a Competition Tribunal to which appeals arising from unsuccessful
applications may be preferred, with a final appeal to the High Court
of Kenya. No appeals have been lodged to the Tribunal or to the High
Court so far.
Key policy and legislative developments
Merger thresholds proposals
The Competition Authority of Kenya has published proposals for
merger thresholds. However, these proposals do not yet have the force
of law. They are in their final legislative processes at the State Law
Office in Kenya and will only be implemented once they are approved.
East African Community Competition Act, 2006
The EAC Act was enacted in 2006, and the EAC Competition
Regulations in 2010. They are however yet to come into force as
they have not been gazetted. The partner states first have to meet
to decide when the Act and Regulations are to come into force,
whereupon they will be gazetted and thereafter be operational.
COMESA Competition Regulations, 2004
COMESA stands for the Common Market for Eastern and Southern
Africa. It is an economic community of 19 Eastern and Central African
states.

Within four months of the date of the making of an application
for a review, the Tribunal shall make a determination either overturning the decision of the Authority, amending the decision of the
Authority by ordering restrictions or including conditions, confirming the decision of the Authority or referring the matter back to the
Authority for reconsideration on specified terms.
A party to an appeal who is dissatisfied with the decision of the
Tribunal may appeal to the High Court against that decision within
30 days of the date on which a notice of that decision was served on
him and the decision of the High Court shall be final.
With regard to judicial review, a party must seek leave of the
court before making an application for any of the orders that may
be made thereunder (ie, order of prohibition, order of certiorari and
order of mandamus).
Where the merging parties wish to seek orders to quash the decision of the Authority, the Rules on Civil Procedure provide that leave
must be sought within six months of the date of the decision made by
the Authority. There are no timelines prescribed with regard to the
orders of prohibition and mandamus.

COMESA has adopted a regional competition policy codified in
the Competition Regulations, 2004 to ensure fair competition in
the region. The Regulations establish the COMESA Competition
Commission, which is the body mandated with their implementation.
The Regulations came into effect on 14 January 2013. However,
they have not been domesticated by the member states of COMESA,
and therefore they do not have legal effect in Kenya.
Part IV of the Regulations relates to mergers and acquisitions.
Provisions of this Part relating to merger control apply where:
• both the acquiring firm and target firm or either the acquiring firm
or target firm operate in two or more member states; and
• the threshold of combined annual turnover or assets provided for
by the Board of Commissioners is exceeded.
The Board of Commissioners is the supreme policy body of the
COMESA Competition Commission, and is established under Article
12 of the Regulations.
The Regulations define notifiable mergers as those with a regional
dimension and whose value is at or above the prescribed threshold.
Such mergers must be notified to the Commission within 30 days of
the decision to merge. The Commission is to make its decision on a
merger notification within 120 days after receiving the notification.
Appeals from the decision of the Commission may be made by
any aggrieved person to the Board of Commissioners established by
the Regulations. The Board consists of between 9 and 13 persons
who must be citizens of member states of COMESA and are appointed
by the Council of Ministers of COMESA.

However, in practice most applications for judicial review will
seek all the orders that the court can grant. It follows, therefore, that
leave to file such applications must be sought within six months of
the date of the decision made by the Authority.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Given the recent enactment of the Act, the Authority has not had
time to develop a track record on the matter.
35 What are the current enforcement concerns of the authorities?

One of the major concerns of the Competition Authority and which
informed their proposals is the need to eliminate costs associated
with reviewing applications for mergers which posed no harmful
competition effects. These include time and labour costs, as well
as costs to businesses. It hoped to reduce the time spent reviewing
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such apparently benign mergers and to focus instead on other anticompetitive behaviours. To that end, it came up with the proposal
to exempt some mergers from the requirement to obtain approval
before proceeding with implementation.
The authority has also had public interest concerns, and has for
this reason proposed to set different thresholds for mergers in specific
sectors. For instance, the health sector will enjoy lower thresholds
because of the essential nature of their services
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36 Are there current proposals to change the legislation?

As more and more transactions, regardless of their size and effect are
captured under the Act, there is an increasing need to have financial
and economic thresholds in the control of mergers in Kenya. The
Authority has made proposals for merger thresholds as already
discussed (see question 5). However, it remains to be seen how these
proposals would be to be implemented in practice once they have
the force of law.
There is also a need to specifically confine the operation of the
Act to mergers or acquisitions by entities that are in similar business.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation consists principally of the Monopoly
Regulation and Fair Trade Act (MRFTA), which was first enacted in
1980. Additional legal authority is found in the Enforcement Decree
promulgated pursuant to the MRFTA, as well as the guidelines and
standards issued pursuant thereto. Enforcement of the MRFTA rests
with the Korea Fair Trade Commission (KFTC), an administrative
body established under the jurisdiction of the prime minister that,
as part of its work, sets standards and issues numerous notices and
guidelines regarding its interpretation and implementation of the
MRFTA.
2

What kinds of mergers are caught?

Specifically, the following transactions are listed as business
combination that must be reported to the KFTC pursuant to article
12 of the MRFTA subject to the jurisdictional thresholds (see
question 5):
• acquisition of 20 per cent (15 per cent in the case of domestic
listed companies) or more of the shares of another company;
• acquisition of additional shares by the shareholder who already
owns the shares of the company in the ratio set forth above to
become the largest shareholder;
• participation in the establishment of a new joint venture company as the largest shareholder;
• acquisition of all or a principal portion of the business or fixed
assets of another company;
• merger with another company; and
• interlocking directorate, that is, assumption by an officer or
an employee of a position as an officer of another company,
where such person maintains his or her position in the first company (except for an interlocking directorate between affiliate
companies).
3

What types of joint ventures are caught?

The establishment of a new joint venture company will be subject to
the merger control rules under the MRFTA if the participants meet
the filing requirements.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Control, in itself, is not one of the factors determining whether a
particular business combination is subject to the reporting obligation.
There are cases where a business combination may still be subject to
the reporting obligations even if the acquiring party cannot control
the target company after the business combination, as long as the
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acquiring party acquires 20 per cent (15 per cent when the target
company is a domestic listed company) or more of shares of the
target company. Thus, minority and other interests less than control
may be caught where such a transaction meets the filing thresholds.
The concept of control is important when the KFTC reviews
a business combination for any anti-competitive effect. That is, if
the business combination does not give rise to the acquiring party’s
control of the target company, such a business combination is
generally presumed to have no anti-competitive effect by the KFTC.
In case of stock acquisition and participation in the establishment
of a new company, ownership ratio of 50 per cent or more will be
regarded as control. In addition, even though the acquiring party’s
ownership ratio in the target company is below 50 per cent, the
acquiring party will be regarded as having control over the target
company if the acquiring party may wield substantial influence on
the general management of the target company considering various
factors including degree of diversion in shares, relationship among
shareholders and transactional relationship between the acquiring
party and the target company. In case of an interlocking directorate,
control is recognised if: the number of interlocking directors is
one-third or more of total directors of the target company; or the
interlocking directors maintain positions such as representative
director who may wield substantial influence on the general
management of the target company. Meanwhile, control is always
recognised in cases of merger and business transfer.
In addition, the KFTC’s Merger Review Guidelines which took
effect from 28 December 2011 introduces a concept of ‘joint control’
in determining whether control is constituted. Thus, even though the
acquiring party cannot exercise sole control over the target company,
if it has the ability to influence major decisions of the target company,
by virtue of appointment, veto or other rights, or it has access to
important information of the target company for such purposes, the
acquiring party is deemed to have control over the target company.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Starting from 1 July 2008, the business combinations set forth above
in question 2 that trigger a reporting requirement to the KFTC are
caught within the scope of the MRFTA where one of the parties to
the business combination (including worldwide affiliate companies
both before and after the business combination) has total assets or
annual turnover in the amount of 200 billion won (2 trillion won
in case of interlocking directorate) or more and the other (including
worldwide affiliate companies both before and after the business
combination) in the amount of 20 billion won or more. There is
no reporting requirement if any of the parties involved, together
with its affiliates, has total assets and annual turnover less than 20
billion won.
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When the KFTC deems a violation of the provisions of the
MRFTA has potentially been committed, the KFTC may conduct
the necessary investigation by its own authority even if the business
combination does not meet the jurisdictional thresholds.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing with the KFTC is a mandatory requirement as long as the
parties meet the above-mentioned requirements. Notification may
be pre-closing or post-closing, depending on the type of business
combination and amount of respective parties’ total assets or
turnover. As explained in question 9, the parties can opt to make
a voluntary request for a review of the transaction even before a
triggering event takes place.
However, there are some exceptions to the filing requirements
according to the MRFTA. For example, if the company owns the
stocks of the investing company under the Financial Investment
Services and Capital Markets Act, the company shall not be subject
to notifying the business combination. The obligation to notify shall
not apply if the head of a central administrative agency concerned
has consulted in advance with the KFTC regarding the business
combination under the provisions of a different legislation.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Under the Enforcement Decree promulgated pursuant to the
MRFTA, foreign-to-foreign mergers must be notified if the local
nexus requirement is met in addition to the requirements in question
5. The local nexus requirement is that both of the foreign parties,
together with their worldwide affiliates both before and after the
business combination, should have an annual turnover within Korea
of 20 billion won or more. If only the target company is foreign and
the acquiring party is domestic, the foreign target company should
meet the local nexus requirement. In contrast, if only the acquiring
party is foreign and the target company is domestic, the business
combination is regarded as domestic and the local nexus requirement
does not apply. In case of the participation in the establishment of
a joint venture company to be located in Korea, the local nexus
requirement does not apply, even if the companies participating in
the establishment of the joint venture are foreign companies.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no particular provisions of note beyond those discussed
above.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

In principle, within 30 days after the underlying transactions (such
as a merger with another company or the acquisition of shares of
another company) take place, the acquiring party must report such
transactions to the KFTC. If a large company (with total assets or
annual turnover of 2 trillion won or more in a consolidated basis)
is involved in the business combination (except the interlocking
directorate), the pre-merger notification must be filed any time
after the date of signing the agreement and before the closing date.
Furthermore, in a pre-merger notification case, the reporting company
may not subscribe for the new shares or complete the transfer of the
business, nor may it register the business combination pending the
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KFTC’s review. The reporting company may, however, voluntarily
request the KFTC to conduct a prior review of the transaction in
question even before entering into the agreement.
The MRFTA provides that if a merger is not reported, the KFTC
may impose an administrative fine of up to 100 million won upon
those companies that failed to file. This sanction is enforced without
fail as long as the violation is detected. The KFTC has imposed
administrative fines totalling 317.1 million won on 34 cases that
failed to file business combination reports in 2012.
10 Who is responsible for filing and are filing fees required?

The acquiring company (or, in case of the last point in question 2, the
company whose officers take up a position in the target company)
must report to the KFTC. No filing fees are required in Korea.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Taking effect from 22 June 2012, all notifications (both pre-merger
and post-merger notifications) are subject to a 30-day waiting period
after the filing date. The waiting period may either be shortened or
extended by up to 120 days where the KFTC deems it necessary.
Prior to receiving a clearance from the KFTC, consummation of the
business combination such as the transfer of stocks, registration of
ownership and full payment of the purchase price is prohibited.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The KFTC may file actions against companies that close their
transactions before clearance. In case of a merger or establishment of
a new joint venture prior to clearance, the KFTC may file a lawsuit to
nullify the consummation of such business combination. In practice,
the KFTC imposes an administrative fine of up to 100 million won
on the company responsible for filing. This sanction is enforced
without fail as long as the violation is detected.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The sanctions are also applied in cases involving closing before
clearance in foreign-to-foreign mergers. The KFTC announced
that they imposed sanctions on five foreign companies in 2012 for
violation of the merger control rules (failure to report, delay in report
as well as consummation before closing).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Since a foreign-to-foreign merger is also subject to a filing requirement,
the KFTC will investigate whether the merger will have any anticompetitive impact on the relevant markets in Korea. In this regard,
such solutions as a local ‘hold-separate’ arrangement in exchange
with closing before clearance in a foreign-to-foreign merger have
never been recognised in Korea.
15 Are there any special merger control rules applicable to public
takeover bids?

In case of public takeover bids, the notification must be filed within
30 days from the date on which the acquisition of shares takes place
even if a large company is involved in the transaction.
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16 What is the level of detail required in the preparation of a filing?

•

The reporting party must provide the KFTC with sufficient
information to allow the KFTC to review the underlying transactions.
Full details of transactions are required and various forms must be
completed and submitted together with supporting documents. The
KFTC provides a list of necessary documentation relating to the
proposed transaction to enable it to determine whether there will be
any anti-competitive impact on the market if it is completed. Under
this general rule, data or information on the financial statements
of the parties, names of the shareholders of the parties, financial
statements of affiliate companies (including organisation charts, etc)
as well as market conditions in the relevant sector are required. If the
KFTC deems it necessary, it may request further data or information.

Other than the market share, factors to be comprehensively
considered include unilateral anti-competitive effect, coordinated
anti-competitive effect, level of foreign competition, possibility
of new entry and existence of similar products and neighbouring
markets.

17 What is the timetable for clearance and can it be speeded up?

After submission of the filing to the KFTC, the KFTC must, within
30 days, issue its decision on whether to grant clearance under the
MRFTA. The 30-day period may, at the discretion of the KFTC, be
shortened or extended by up to 120 days (ie, an additional 90 days).
Where such extensions are required, common reasons include the
complexity of the potential transaction and the KFTC requesting
additional information (whether due to the incomplete nature of the
information filed with the KFTC in the initial report or because the
KFTC deems that the complexity of its investigation requires further
data to enable it to reach a determination based on sufficient research
on the question of clearance). In this case, the period required for
submitting supplementary documents to the KFTC shall not be
included in the review period. There is no formal mechanism for
accelerating the review process, even though the KFTC may do so
at its discretion.
18 What are the typical steps and different phases of the investigation?

Once it has received the report, accompanied by relevant documents
containing information on items such as the current market definition,
the KFTC has 30 days (subject to another 90-day extension) to
deliver its determination. During this time, the report is circulated
internally and officers handling the case are required to investigate
the possibility of an anti-competitive effect on the market. If there is
any material anti-competitive impact on the market arising from the
merger or acquisition, the transactions may not receive clearance.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test for clearance has no clear contours, but essential
to the test is the question of whether a proposed merger or acquisition
has an anti-competitive effect on the relevant markets. In this regard,
the definition of the relevant markets and the market concentration
ratio in such markets after the business combination are important
starting points in determining whether there is any such effect. If
the combined market share of the parties meets all the elements
stated below, the business combination is presumed to have an anticompetitive effect on the relevant market:
• whether the combined market share of the company resulting
from the merger in question results in monopoly status. The
test for monopoly status is whether the market share of a single
company is 50 per cent or more in the relevant market or the
aggregate market share of three companies or fewer is 75 per
cent or more in the relevant market;
• whether the combined market share of the post-merger company
is the largest in the relevant market; and
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whether the combined market share of the post-merger company
exceeds that of the company holding the second-largest market
share by not less than 25 per cent of the combined market share
of the parties.

20 Is there a special substantive test for joint ventures?

No. Normal review procedures for merger and acquisition would
also apply to joint ventures. However, some joint ventures formed
by competitors in the relevant market may be considered as falling
within one of the unfair collusive activities under the MRFTA.
The Merger Review Guidelines also require the KFTC to take into
consideration the possibility of collusion by competitors.
21 What are the ‘theories of harm’ that the authorities will investigate?

Generally, the KFTC may consider various theories of harm depending
upon the nature of the transaction involved. In most cases, unilateral
and coordinated effect due to the business combination in question is
one of the key considerations in the review of a horizontal merger, but
other factors may also be considered depending on the transaction.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Certain exemptions are available notwithstanding the fact that a
particular transaction may appear to fall within the definition of activity
which substantially restrains competition in a specific business area.
Thus, the MRFTA provides some exceptions in cases: where efficiencyenhancing effects, which are deemed difficult to achieve without the
contemplated merger, outweigh potential adverse effects of restricting
competition; or where the merger involves a failing company whose
paid-in capital has been less than its total assets on the balance sheet
for a considerable period, and whose revitalisation is therefore deemed
impossible without the business combination in question, and which
at the same time meets the conditions set forth under the Enforcement
Decree to the MRFTA. Conditions set forth under the Enforcement
Decree cover situations in which it is difficult to continue to use the
company’s production facilities in the relevant market without a
merger and it is difficult to form a business combination that is less
restrictive of competition than the contemplated one.
In addition, in the review of efficiency-enhancing effects, factors
such as increase of employment, economic development of nonmetropolitan areas, stable provision of energy and improvement of
environmental pollution should be comprehensively considered.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Economic efficiency is one of the two exceptions under which the
KFTC can allow merger transactions even though they result in
an anti-competitive effect to some degree. In Korea, the efficiency
argument is often presented, but has been accepted only in a few cases.
When considering the efficiency exception, the KFTC normally
looks into the issue of whether a merger transaction will result in
economies of scale, cost reduction, contribution to employment, and
regional economic development, etc. In addition, for an efficiency
argument to be successful, not only should the claimed economic
efficiency be merger-specific (ie, the claimed economic efficiency
Getting the Deal Through – Merger Control 2014

Bae, Kim & Lee, LLC
may not be achieved through any measures other than the business
combination in question), but also such merger transaction must be
the last resort (ie, there must be no substitute measures that could be
used to achieve the same result).
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The KFTC may issue corrective orders on parties to a business
combination that results in an anti-competitive effect in the relevant
market. Such orders include disposition of all or part of the shares
acquired, transfer of business, etc. If the parties do not comply with
the corrective measures, the KFTC may impose coercive fines for
implementation which may be imposed based on the number of
days of non-compliance until the parties effectively comply with the
corrective measures.
In the Merger Remedy Guidelines, the KFTC made it clear
that, in principle, it will consider structural remedies first and that
behavioural remedies may also be imposed to support the structural
remedies.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. The KFTC may issue a corrective order to the extent that such
order rectifies the anti-competitive effect. Such corrective orders
can include prohibition of the merger transaction, disposition of all
or part of the shares acquired, resignation of an officer, transfer of
business, cancellation of debt guarantees, public announcement of
the fact that certain corrective measures were imposed, restriction on
the types or scope of management that may produce anti-competitive
effects on given business combinations, and any other corrective
measures necessary to remedy the violation of law. For example, the
KFTC has ordered the acquiring company to dispose of a part of its
production lines to a third party in various cases.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Divestment has not been a generally imposed remedy in Korea.
However, in more and more cases, the KFTC has ordered the
acquiring companies to divest certain businesses or assets to third
parties upon finding that the acquisition of those businesses or assets
by the acquiring companies would result in a substantial market
concentration and thus restrain competition in the relevant market.
The types of remedy ordered by the MRFTA will depend on the
degree of the anti-competitive effect of the particular transaction, the
nature of the relevant market and the number of competitors, etc.
Recent cases involving divestment allowed six months to one year to
complete the divestment.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There have been instances where the KFTC has only imposed
administrative fines against foreign companies that did not file or
failed to file the report by the prescribed deadline. However, in
2007, there was the first corrective measure in connection with a
foreign-to-foreign merger. In addition, in 2008 and 2010, while the
KFTC was reviewing a foreign-to-foreign merger, the parties gave
up the transaction because of the anti-competitive concerns raised
by various competition authorities including the KFTC. In 2011, the
KFTC imposed structural remedies on a proposed foreign-to-foreign
merger in the computer hard disc drive (HDD) industry.
www.gettingthedealthrough.com

KOREA
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The KFTC has never recognised these situations.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Yes, depending upon the case and the circumstances. In particular,
in cases where conditions in a market could be affected by a merger,
the KFTC may ask competitors or customers to provide data or
information to enable it to determine whether there is any direct
impact on the market that specifically relates to competition.
However, there is no general procedure as regards asking the
customers or competitors to provide their views on the merger. Any
interested party to a merger and acquisition transaction may file its
opinion with the KFTC in its review process.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The MRFTA provides that anyone in the KFTC who deals with
confidential business information must not reveal, publish or
otherwise use such information other than for the purpose of
enforcing the MRFTA.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The KFTC has played a major role in the International Competition
Network (ICN) for merger control issues. Furthermore, the KFTC
also actively participates in many forums on competition issues in
the Doha Development Agenda of the World Trade Organization
(WTO) and the Organisation for Economic Co-operation and
Development (OECD). In addition, the KFTC has been involved in
many bilateral discussions with other antitrust authorities in other
jurisdictions including Germany, Japan, Russia, China and the US.
The KFTC is also willing to cooperate with antitrust authorities
in foreign jurisdictions in its anti-competitive review of a particular
business combination. Especially in a foreign-to-foreign business
combination, the KFTC cooperates with antitrust authorities in
foreign jurisdictions which have similar anti-competitive concerns in
designing effective corrective measures.
The KFTC cooperated with antitrust authorities in the United
States and the EU at the initial stage of review in the business
combination case of stock acquisition in Hitachi GST by Western
Digital.
Judicial review
32 What are the opportunities for appeal or judicial review?

If the parties are dissatisfied with the KFTC’s original decision or
disposition of its appeal, an application for judicial review may be
made to the Seoul High Court. In the event that the High Court
upholds the applicant’s complaint, the KFTC’s decision will be
reversed according to the terms of that court order.
33 What is the usual time frame for appeal or judicial review?

Any party engaged in a merger and acquisition transaction may
file a complaint with the KFTC or court if it is dissatisfied with a
ruling or order issued by the KFTC. A complaint must be filed with
the KFTC within 30 days of receipt of the decision that is being
challenged. The appeal is then reviewed by other divisions of the
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KFTC. The review by the KFTC must be over within 60 days of
receipt of the appeal. The KFTC will then issue a decision regarding
the appeal. If the complainant remains dissatisfied with the results of
the KFTC’s investigation and ruling, judicial review is open to them.
An application to the courts for judicial review must be filed within
30 days of receipt of the KFTC’s decision on appeal. The Seoul High
Court, an intermediate level court, has exclusive jurisdiction over any
appeal arising from decisions of the KFTC. Also, the complainant
may choose to directly file a complaint with the Seoul High Court
within 30 days of receipt of the decision that is being challenged,
without filing a complaint with the KFTC.
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Update and trends
The key merger case of 2012 is the acquisition of C&M Ulsan
Cable TV by JCN Ulsan Joongang Broadcasting (29 June 2012).
In this case, the KFTC determined that the business
combination might bring about anti-competitive effect on the
multiple-channel paid TV (cable, satellite and IP TV) market in
relevant geographic market. Therefore, the KFTC imposed several
behavioral corrective remedies on the parties.
The economic crisis seems to have no significant influence on
the merger control in 2012, and the KFTC has not officially made
any specific policy statement regarding the role of merger control
in times of economic crisis.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Since the new regulation for foreign-to-foreign M&A transactions
became effective on 1 July 2003, the KFTC has not found many cases
in violation of the MRFTA. However, in December 2003 the KFTC
fined a foreign company involved in a foreign-to-foreign merger for
a delay in filing and for violating the MRFTA. Since then, there have
been some cases in which the KFTC has imposed administrative
fines against foreign companies for a delay in filing. In addition, in
2007 the KFTC ordered the first corrective measure against a foreign
company in connection with its foreign-to-foreign merger which had
an anti-competitive effect on Korean markets. In 2011, for the second
time the KFTC imposed remedies on a foreign-to-foreign merger in

the hard disk drive industry (see question 27). In 2012, the KFTC
imposed administrative fines on five foreign companies for a delay
in filing.
35 What are the current enforcement concerns of the authorities?

There are no enforcement concerns specific to any industry or sector.
36 Are there current proposals to change the legislation?

There are no current proposals to change the legislation with regard
to merger control.

Seong-Un Yun, Sanghoon Shin
647-15, Yoksam-dong
Kangnam-gu
Seoul 135-723
South Korea

246

Tel: +82 2 3404 0164 / +82 2 3404 0230
Fax: +82 2 3404 7688
www.bkl.co.kr

Getting the Deal Through – Merger Control 2014

Sele Frommelt & Partners Attorneys at Law Ltd

LIECHTENSTEIN

Liechtenstein
Heinz Frommelt
Sele Frommelt & Partners Attorneys at Law Ltd

Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Liechtenstein is a member of the European Economic Area (EEA)
since May 1995. European Union directives are implemented into
Liechtenstein’s legal system. There is no automatic implementation of
EU law, however, as the EEA Joint Committee has to state first that a
directive is part of the EEA ‘acquis’. Only with a respective resolution
of the EEA Joint Committee does the obligation to incorporate arise.
Council Regulation No. 139/2004 of 20 January 2004 on the
control of concentrations between undertakings (the EC Merger
Regulation) regulates the control of mergers. The EEA Joint
Committee has passed Resolution No. 78/2004 of 8 June 2004
confirming that the EC Merger Regulation is relevant for the EEA
(Legal Gazette 2004 No. 234, LR 0.110.034.53).
Liechtenstein has no national merger control or antitrust law.
As a consequence, the EU competition law stated in annex XIV
(competition) to the EEA agreement is applicable; in particular the
EC Merger Regulation. The provisions of the EC Merger Regulation
are directly applicable in Liechtenstein with minor non-material
adaptations as set out in annex XIV to the EEA Agreement.
According to the EC Merger Regulation, mergers that do not
meet the turnover thresholds of the EC Merger Regulation fall
within the competence of the EC member states or the EFTA states’
authorities in charge of merger control.
The Law on Persons and Companies (PGR) of 20 January 1926,
in its presently valid version (Legal Gazette 1926, No. 4, LR 216.0),
contains provisions on mergers of companies limited by shares (article
352a et seq PGR). Article 351 et seq PGR regulate national mergers
within Liechtenstein, whereas article 352a et seq PGR transpose
Directive 2005/56/EC of 26 October 2005 on cross-border mergers
of limited liability companies into Liechtenstein law.
In addition, the Law of 16 September 2009 on employee
participation in cross-border mergers of limited liability companies,
(Legal Gazette 2009, No. 269, LR 216.222.3), in its presently
valid version, has been enacted to transpose the said Directive into
Liechtenstein law. However, these Liechtenstein provisions on mergers
of companies limited by shares as well as on employee participation
in cross-border mergers do not contain a merger control provision in
the sense of a control to prevent anti-competitive consequences. They
stipulate a mere legality control of the merger.
The Liechtenstein Office of Justice controls the legality of the
cross-border merger with respect to the execution and formation
of a new company limited by shares under Liechtenstein law as a
result of the merger. Further, it verifies the compliance with the Law
on the employee participation in a cross-border merger of limited
liability companies. Each of the following questions will contain a
brief paragraph answering the question with respect to these national
provisions. It needs to be kept in mind that they are only applicable
for companies limited by shares.
The Law of 23 May 1996 on the Execution of the Competition
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Rules in the EEA, (Legal Gazette 1996, No. 113, LR 172.013) in its
presently valid version, has been enacted in Liechtenstein to govern
the execution of the competition rules in the EEA.
Pursuant to article 2 of the Law on the Execution of the
Competition Rules in the EEA, the Office of Economic Affairs is
the Liechtenstein authority with jurisdiction for the implementation
of the competition rules in Liechtenstein, unless the jurisdiction
of the national courts is provided. The Law foresees the necessary
competencies for the Office of Economic Affairs to allow the
surveillance authorities’ investigations and to assist them.
Hence, as Liechtenstein has no national merger and antitrust
laws of its own, the following answers are mainly based on the
EC Merger Regulation and the Commission Regulation (EC) No.
802/2004 of 7 April 2004 implementing the EC Merger Regulation.
According to our information, Liechtenstein has had no mergers with
a Community or EFTA dimension since the entering into force of the
EC Merger Regulation. As a consequence, Liechtenstein has thus far
had no practice or jurisdiction in this field.
2

What kinds of mergers are caught?

Article 3 of the EC Merger Regulation defines a concentration as the
change of control on a lasting basis, resulting from a merger of two
or more previously independent undertakings or the acquisition of
direct or indirect control of the whole or part of another undertaking.
The concentration needs to have a Community dimension,
which is stipulated in article 1 of the EC Merger Regulation. Certain
thresholds need to be fulfilled, which will be outlined in question 5.
Mergers of a Liechtenstein company limited by shares with
a limited liability company formed in accordance with the law
of an EEA member state and having its registered office, central
administration or principal place of business with the Community
are regulated according to article 352a et seq PGR.
3

What types of joint ventures are caught?

A joint venture is a relevant concentration under the EC Merger
Regulation and thus, in Liechtenstein, provided it performs on a
lasting basis all the functions of an autonomous economic entity,
is also caught. A distinction is made between a full-function joint
venture and a non-full-function joint venture.
Joint ventures are not caught under the merger provisions for
companies limited by shares in the PGR.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

As the EC Merger Regulation is applicable, control is defined
according to article 3 of the EC Merger Regulation. It means in essence
the possibility of exercising decisive influence on an undertaking
regardless of the means. The ownership or the right to use all or
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part of the assets of an undertaking or the rights or contracts that
confer decisive influence on the composition, voting decisions of the
organs of an undertaking are particular examples of the possibility
to exercise decisive influence on an undertaking.
Other interests less than control are not caught.
Control is not defined nor are minority and other interests less
than control caught by the merger provisions for companies limited
by shares in the PGR.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A concentration needs to have a Community or EFTA dimension. If
the combined aggregate worldwide turnover of all the undertakings
concerned is more than e5 billion and the aggregate Communitywide turnover or EFTA-wide turnover of each of at least two of
the undertakings concerned is more than e250 million, unless each
of the undertakings concerned achieves more than two-thirds of its
aggregate Community-wide turnover of EFTA wide turnover within
one and the same EC member state or EFTA state, the threshold is
met.
Even if the thresholds for a concentration with a Community
or EFTA dimension are not met, the provisions of the EC Merger
Regulations are nevertheless applicable in the following cases:
• the combined aggregate worldwide turnover of all the undertakings concerned is more than e2.5 billion;
• in each of at least three EC member states or EFTA states, the
combined aggregate turnover of all the undertakings concerned
is more than e100 million;
• in each of at least three EC member states or EFTA states,
included for the purpose of the above point, the aggregate turnover of each of at least two of the undertakings concerned is more
than e25 million; and
• the aggregate Community-wide turnover or EFTA wide turnover
of each of at least two of the undertakings concerned is more
than e100 million, unless each of the undertakings concerned
achieves more than two-thirds of its aggregate Community-wide
turnover or EFTA wide turnover within one and the same EC
member state or EFTA state.
Further information depends on the competent authority: for example,
the forms differ (see question 16) or the request can be made by the
ESA (see question 26). We are not aware of circumstances in which
transactions falling below these thresholds may be investigated.
So far no concentrations falling under the EC Merger Regulation
have been notified to the European Surveillance Authority (ESA).
Neither has a case falling below the thresholds of the EC Merger
Regulation been referred to the ESA.
The merger provisions of the PGR do not contain jurisdictional
thresholds.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The notification of concentrations with a Community or EFTA
dimension to the Commission is mandatory. However, the notification
may already be made if the involved undertakings demonstrate good
faith to conclude an agreement or to make a public bid that would
result in a concentration with a Community or EFTA dimension
(article 4 EC Merger Regulation).
According to article 4 section 4 of the EC Merger Regulation,
a concentration may be referred to a certain EC member state or
EFTA state, if the concentration may significantly affect competition
in a distinct market and should, therefore, be examined by that EC
member state or EFTA state. If the case is referred by the Commission,
no notification is required.
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The filing of the merger to the Liechtenstein Office of Justice is
mandatory insofar as the merger only becomes effective upon the
entry in the Commercial Register (articles 351h–352h PGR).
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Pursuant to recital 10 of the EC Merger Regulation, a concentration
with a Community or EFTA dimension is deemed to exist, regardless
of whether the involved undertakings have their seat or their principal
fields of activity in the Community, on condition they have substantial
operations there and exceed the thresholds. Hence, foreign-to-foreign
mergers may also fall under the EC Merger Regulation, if the above
prerequisites are met. There is no local effects test.
Foreign-to-foreign mergers do not have to be notified according
to article 352a et seq PGR.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The merger of undertakings for collective investments in transferable
securities (UCITS) requires the prior approval of the Liechtenstein
Financial Market Authority (FMA), if the merging UCITS has
its registered office in Liechtenstein (article 39 of the Law of 28
June 2011 on Certain Undertakings for Collective Investment in
Transferable Securities (Legal Gazette 2011, 295, LR 951.311), in
its presently valid version. The rules on the merger of UCITS applies
mutatis mutandis to other structural measures.
Several Liechtenstein laws state filing requirements in case of
significant participations in an undertaking or the controlling
influence on an undertaking such as the Liechtenstein Banking Law,
the Law on Tender Offers, the Law on Financial Conglomerates,
the Law on the disclosure of important participations of quoted
companies, the Law on the surveillance of insurance companies, the
Asset Management Law and the Law on Investment Funds.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The EC Merger Regulation does not determine deadlines for filing.
However, the notification of the concentration needs to be made
before its implementation.
Pursuant to article 14(2) of the EC Merger Regulation, the
ESA and the European Commission may impose fines, when a
concentration is intentionally or negligently not notified prior to its
implementation, unless expressly authorised by article 7(2) or by a
decision taken pursuant to article 7(3) of the EC Merger Regulation.
The merger plan must be filed with the Liechtenstein Office of
Justice at least one month prior to the shareholders’ general meeting,
which is intended to resolve on the consent. If the merger plan is
publicly accessible without cost on the website of each company, it is
sufficient to place a notice on the website of the Liechtenstein Office
of Justice referring to the companies’ websites providing the merger
plan and its publication date (article 351d sections 1 and 2 PGR).
10 Who is responsible for filing and are filing fees required?

The parties to the merger or those acquiring joint control need to
notify the concentration. In all other cases, the notification needs to
be effected by the person or undertaking acquiring control (article
4(2) of the EC Merger Regulation).
The company management of the transferring and of the
absorbing company has to file the merger and its consequences
to the Liechtenstein Office of Justice. However, the management
of the absorbing company has the right to file the merger for the
transferring company (article 351g section 1 PGR) as well.
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11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

A concentration may not be implemented either before its notification
or until it has been declared compatible with the common market,
unless a derogation has been granted (article 7 of the EC Merger
Regulation).
For a cross-border merger of a Liechtenstein company limited by
shares, the Liechtenstein Commercial Registry will verify whether the
conditions precedent for a merger have been fulfilled and will issue a
pre-confirmation (article 352e PGR).
Within six months after the issuance of the pre-confirmation,
all involved companies need to file the merger plan as well as a
possible agreement with the Liechtenstein Office of Justice, which
controls the legality of the cross-border merger with respect to its
execution and the formation of a new company limited by shares
under Liechtenstein law as a result of the merger. Furthermore, it
verifies the compliance with the Law on the employee participation
in a cross-border merger of limited liability companies (article 352f
PGR).
The registration of a cross-border merger in the Commercial
Registry is only admissible after a legality control according to article
352f PGR (article 352h section 1 PGR).
The merger only takes effect after it has been entered in the
Commercial Register of the absorbing company and it may only be
entered in the Commercial Register of the absorbing company after it
has been entered for the transferring companies (article 351h PGR).
The transfer of the assets and liabilities and the dissolution of the
transferring companies takes effect together with the entry of the
merger in the Commercial Register.
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•

the concentration is notified to the European Commission or the
ESA without delay; and
the acquirer does not exercise the voting rights attached to the
securities in question or does so only to maintain the full value of
its investments based on a derogation granted by the European
Commission or the ESA.

This question is not applicable for national or cross-border mergers
of companies limited by shares under the PGR.
16 What is the level of detail required in the preparation of a filing?

The special forms provided for in the annexes of Commission
Regulation (EC) No. 802/2004 of 7 April 2004 implementing the EC
Merger Regulation must be used for a notification of a concentration
pursuant to the EC Merger Regulations:
• form CO (annexe I); or
• short form (annexe II).
Generally, the short form may be used, when a notification is
submitted that is unlikely to raise completion concerns. The exact
conditions are stipulated in paragraph 1.1, subparagraph 3 of annexe
II of the EC Merger Regulation. In all other cases form CO must be
used.
The Ordinance of 11 February 2001 on the Commercial
Register, in its presently valid version (Legal Gazette 2003, No. 66,
LR 216.012) determines in articles 69 and 70 the required level of
details for the filing.
17 What is the timetable for clearance and can it be speeded up?

12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The ESA and the European Commission may fine a person or an
undertaking for closing before clearance (article 14 of the EC Merger
Regulation).
There are no recent cases where sanctions have been imposed.
There are no specific sanctions for closing before clearance for
mergers of companies limited by shares in the PGR. Article 351l PGR
states the liability of the members of the company management of
the transferring company in relation to their shareholders for their
negligent or wilful behaviour in the course of the preparation and
accomplishment of the merger.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Sanctions could be applied in cases involving closing before clearance
in foreign-to-foreign mergers, if they have substantial operations in
an EC member state or an EFTA state and exceed the thresholds.
However, no such case has been reported for Liechtenstein.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

No such solutions exist in which it would be acceptable to permit
closing before clearance.
This question is not applicable for national or cross-border
mergers of companies limited by shares under the PGR.
15 Are there any special merger control rules applicable to public takeover
bids?

Pursuant to article 10 of the EC Merger Regulation, the European
Commission or the ESA must decide within 25 working days and
provide clearance in cases that do not raise ‘serious doubts as to its
compatibility’ with the common market. The period begins on the
working day following the receipt of the notification. Under certain
conditions the period may be extended by 10 days. In all other cases,
an in-depth investigation will follow, which takes 90 days and may
even be extended.
The concentration is deemed compatible with the common
market if the Commission or the ESA have not taken a decision
within the given time limits. The time frame for clearance cannot
be speeded up.
This question is not applicable for national or cross-border
mergers of companies limited by shares under the PGR.
18 What are the typical steps and different phases of the investigation?

Before the notification the European Commission may be consulted
to informally and confidentially confirm the jurisdiction of the
European Commission, identify key issues and possible competition
concerns and ascertain deadlines.
In Phase I the European Commission issues a formal clearance
decision upon the notification of a concentration, if the merger does
not raise ‘serious doubts as to its compatibility’ with the common
market.
If the concentration raises ‘serious doubts’ the European
Commission issues a decision to initiate proceedings (ie, to proceed
with an in-depth Phase II investigation.
The Phase II decision clears or blocks the merger.
This question is not applicable for national or cross-border
mergers of companies limited by shares under the PGR.

Article 7(2) of the EC Merger Regulation determines that a public bid
or a series of transactions in securities, by which control is acquired
from various sellers, may be implemented on the following conditions:
www.gettingthedealthrough.com
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Substantive assessment
19 What is the substantive test for clearance?

There is no particular substantive test for clearance with respect
to Liechtenstein. However, the European Commission or the ESA
will apply the considerations stated in article 2 of the EC Merger
Regulations.
A concentration may not significantly impede effective
competition in the common market or in a substantial part of
it. The structure of all the markets concerned and the actual or
potential competition from undertakings located either within or
outside the Community or EFTA must be taken into consideration.
In addition, the market position of the undertakings concerned and
their economic and financial power, the alternatives available to
suppliers and users, their access to supplies or markets, any legal or
other barriers to entry, supply and demand trends for the relevant
goods and services, the interests of the intermediate and ultimate
consumers and the development of technical and economic progress
provided that it is to consumers’ advantage and does not form an
obstacle to competition, must be assessed when deciding whether a
concentration is compatible or incompatible with common market.
This question is not applicable for national or cross-border
mergers of companies limited by shares under the PGR.
20 Is there a special substantive test for joint ventures?

There is also no particular substantive test for joint ventures with
respect to Liechtenstein. The European Commission or the ESA
assesses whether the joint venture significantly impedes effective
competition. A joint venture may not result in a appreciable
restriction of competition between undertakings that remain
independent (recital 27 of the EC Merger Regulation).
This question is not applicable for national or cross-border
mergers of companies limited by shares under the PGR.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Liechtenstein Office of Economic Affairs does not assess
and investigate itself whether a concentration is compatible or
incompatible with the common market. It reports potential cases
to the ESA.
This question is not applicable for national or cross-border
mergers of companies limited by shares under the PGR.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

See question 21.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Sele Frommelt & Partners Attorneys at Law Ltd
The European Commission may conduct all necessary
inspections of undertakings and associations of undertakings. It
may impose fines, require the undertakings concerned to dissolve the
concentration or if a restoration is not possible, any other measure
appropriate to achieve such restoration as far as possible, take
interim measures appropriate to restore or maintain conditions of
effective competition (article 8 of the EC Merger Regulation).
The merger only becomes effective after it has been entered in
the Commercial Register in case of national or cross-border mergers
of companies limited by shares under the PGR. Hence, the Office of
Justice may refuse to enter the merger in the Commercial Register if
the legal requirements have not been fulfilled.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

It is possible to remedy competition issues. However, the European
Commission usually applies behavioural remedies rather than
structural remedies.
Please see question 24 for national or cross-border mergers of
companies limited by shares under the PGR.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The conditions are that a concentration has already been implemented
and that a concentration has been declared incompatible with the
common market, or that a concentration has been implemented
in contravention of a condition attached to a decision, or in cases
where a joint venture constituting a concentration would not fulfil
the criteria laid down in article 81(3) of the Treaty on the Functioning
of the European Union.
The Liechtenstein Office of Justice controls the legality of the
cross-border merger with respect to the execution and formation of a
new company limited by shares under Liechtenstein law as a result of
a merger. Furthermore, it verifies the compliance with the Law on the
employee participation in a cross-border merger of limited liability
companies. It does not assess the effects of a merger on the market. If
the legal requirements of articles 351–352k PGR for the merger with
respect to the execution and formation of a new company limited by
shares are not met, the registration of the merger may be postponed
or refused.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

The European Commission may impose remedies in foreign-toforeign mergers if they fall within the application of the EC Merger
Regulation as in merger involving undertakings from EC member
states or EFTA states.
This question is not applicable for national or cross-border
mergers of companies limited by shares under the PGR.

See question 21.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

At the request of the European Commission, the Liechtenstein Office
of Economic Affairs may according to article 3 of the Law on the
Execution of the Competition Rules in the EEA and article 12 of
the EC Merger Regulation require information from the involved
Liechtenstein undertakings of a concentration, inspect business files
or may have the files inspected and verified by an expert. Apart
from that, the Liechtenstein Office of Economic Affairs may ask the
European Commission and the ESA to control a merger.
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28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

A decision declaring a concentration compatible is deemed to cover
restrictions directly related and necessary to the implementation of
the concentration (article 8(2) of the EC Merger Regulation).
This question is not applicable for national or cross-border
mergers of companies limited by shares under the PGR.
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Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The European Commission may hear other natural or legal
persons showing sufficient interest (article 18(4) of the EC Merger
Regulation. Furthermore, the European Commission may interview
any natural or legal person who consents to be interviewed for the
purpose of collecting information relating to the subject matter of an
investigation (article 11(7) of the EC Merger Regulation).
The Commission must base its decision only on objections on
which the parties have been able to submit their observations. The
rights of defence must be fully respected in the proceedings (article
18(3) of the EC Merger Regulation.
This question is not applicable for national or cross-border
mergers of companies limited by shares under the PGR.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Only general information or surveys that do not contain information
relating to particular undertakings or associations of undertakings
may be published. Information acquired through the application
of the EC Merger Regulation and covered by the obligation of
professional secrecy may not be disclosed. All information acquired
as a result of the application of the EC Merger Regulation may
only be used for the purpose of the relevant request, investigation
or hearing (article 17 of the EC Merger Regulation and article 4b
of the Law on the Execution of the Competition Rules in the EEA).
Decisions of the European Commission are published, but
shall have regard to the legitimate interest of undertakings in the
protection of their business secrets (article 20(2) of the EC Merger
Regulation).
The documents provided to the Commercial Register for the
registration of the merger may be inspected by parties having a
justified interest (article 953 PGR and article 18 of the Ordinance of
11 February 2001 on the Commercial Register).

LIECHTENSTEIN
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Liechtenstein Office of Economic Affairs and the Liechtenstein
EEA Coordination Unit cooperate with the European Commission
and the ESA. As Liechtenstein has not had a case under the EC
Merger Regulations so far, there exists no practice with respect to
the cooperation between antitrust authorities.
In case of a cross-border merger of a company limited by shares
under the PGR, the Office of Justice informs the involved foreign
authorities (article 352h PGR).
Judicial review
32 What are the opportunities for appeal or judicial review?

Decisions of the European Commission and the ESA may be reviewed
by the European Court of Justice or the EFTA Court (article 16 of
the EC Merger Regulation).
33 What is the usual time frame for appeal or judicial review?

No general comments can be made as there has been an insufficient
number of cases to calculate an average time frame.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The European Commission pursues foreign-to-foreign mergers,
if they have a community or EFTA dimension and the aggregate
turnover of the concerned undertakings exceeds the thresholds given
by the EC Merger Regulation.
This question is not applicable for national or cross-border
mergers of companies limited by shares under the PGR.
35 What are the current enforcement concerns of the authorities?

No current enforcement concerns of the authorities are known with
respect to Liechtenstein.
36 Are there current proposals to change the legislation?

No, there are no current proposals to change the legislation.
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Legislation and jurisdiction

3

1

Joint ventures are caught only if the joint venture leads either to an
agreement prohibited by article 3 of the 2011 Law or to an abuse of
dominant position (article 5 of the 2011 Law).

What is the relevant legislation and who enforces it?

The Law on Competition of 23 October 2011 (Mémorial A 2011, no.
218, p3755) (the 2011 Law) has abrogated the Law on Competition
of 17 May 2004 (the 2004 Law) with effect as of 1 February 2012.
The 2011 Law prohibits any agreements between undertakings,
decisions by an association of undertakings and concerted practices
that have as their object or effect the prevention, restriction or
distortion of competition (article 3 of the 2011 Law) and any abuse
of dominant position (article 5 of the 2011 Law).
The 2011 Law contains no specific provision on mergers.
The 2004 Law set up the Council and the Investigation Division.
The Council, an independent administrative authority composed of
three members, was in charge of the decision-making process in order
to enforce competition law. The Investigation Division, a service of
the Ministry of Economics and Foreign Trade, was in charge of the
registration of the complaints of infringements of competition law,
the investigation and the submission of reports to the Council. The
Investigation Division was entitled to require the undertakings to
provide all necessary information by simple request or decision,
interview natural or legal persons and conduct all necessary
inspections. Generally, the powers of the Investigation Division were
similar to the powers of the European Commission, and were subject
to the same conditions as set out in Regulation No. 1/2003.
The 2011 Law provides for the merger of the Investigation
Division into the Council. As from 1 February 2012, the Investigation
Division’s competences are exercised by the Council, which remains
the sole competition authority. However, the members of the Council
who are in charge of the investigation of a case are not entitled to
take part on the decision process in order to decide whether on
infringement of the competition law has occurred or not.
The 2011 Law provides for other changes to the competition
law regime:
• the modification of the proceedings in order to make them more
effective and less cumbersome;
• the differentiation of the maximum amount of the fines according to whether the undertaking was a party to a cartel or has
abused its dominant position, or has refused to submit information to the Council during the investigation of the case; and
• the adaptation of the leniency regime to the European Competition Network Model Leniency Programme.

4

What types of joint ventures are caught?

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

No definition is contained in the 2011 Law.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

There are no thresholds stipulated.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Luxembourg law does not provide for either the mandatory or
voluntary filing of merger plans. Indeed, the 2011 Law provides
only for a control a posteriori; if the 2011 Law has been violated,
sanctions can be imposed after the violation has occurred.
There may be other issues in mergers arising either from
legislation on substantial holdings in Luxembourg stock exchange
listed companies or from legislation pertaining to special markets,
and requiring special authorisations (banks, insurance business, etc).
If the merger pertains to any of these specially regulated markets,
a pre- or post-merger notification might be mandatory. Such
notifications do not lead to an assessment based on competition law,
but on other criteria.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Mergers or joint ventures between two foreign companies might be
subject to the application of Luxembourg law if their activities have
any effect on the Luxembourg market.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Please see question 12.
2

What kinds of mergers are caught?

As the 2011 Law contains no specific provision on mergers, only
mergers that lead to an abuse of dominant position are caught.

Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There are no deadlines.
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10 Who is responsible for filing and are filing fees required?

Not applicable, as there is no compulsory filing for mergers in
Luxembourg.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

As filing is not mandatory, there is no waiting period or obligation
to suspend the transaction.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

There are no possible sanctions unless special authorisations and
notifications are required (notification of substantial holdings
for companies listed on the Luxembourg stock exchange, special
authorisation from the Luxembourg government, the Commission
de Surveillance du Secteur Financier for banking activities or the
Commissariat aux Assurances for insurance activities, etc).
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

LUXEMBOURG
3 of the 2011 Law. The Council uses the same or similar criteria as
the European Commission investigating under articles 101 and 102
of the Treaty on the Functioning of the European Union (TFEU)
(formerly articles 81 and 82 of the EC Treaty).
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Please see question 21.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.

Please see question 12.

25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.

Please see question 12.
15 Are there any special merger control rules applicable to public
takeover bids?

There are no special merger control regulations applicable to public
takeover bids directed at Luxembourg-based companies. However,
special laws and regulations might apply, such as those governing
companies whose shares are publicly listed (these regulations are not
merger-specific but stock exchange-specific).

26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.

16 What is the level of detail required in the preparation of a filing?

No details are required in the 2011 Law.

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

17 What is the timetable for clearance and can it be speeded up?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.

Not applicable in Luxembourg.

Involvement of other parties or authorities
18 What are the typical steps and different phases of the investigation?

Not applicable as the Luxembourg the Council has no power to grant
clearance of a merger.
Substantive assessment
19 What is the substantive test for clearance?

29 Are customers and competitors involved in the review process and
what rights do complainants have?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.

Please see question 18.

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

20 Is there a special substantive test for joint ventures?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Council will only investigate if the merger leads to an abuse of
dominant position or contributes to an agreement caught by article
www.gettingthedealthrough.com

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Council may cooperate with antitrust authorities in other
jurisdictions (including the European Commission), even though
they do not have power for clearance of mergers and joint ventures
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Judicial review

Update and trends

32 What are the opportunities for appeal or judicial review?

With the 2011 Law, the investigation and decision-making
proceedings were modified in order to make them even
more effective and less cumbersome. The newly composed
Competition Council plays actively its role: it has imposed fines on
undertakings for non-competitive practices.
On the other hand the Competition Council rendered for the
first time two commitment decisions in case involving abuse of
dominant position (decisions Nr 2012-E-04 of 23 November 2012
and Nr 2012-E-07 of 18 December 2012). By those decisions the
Competition Council demonstrates its willingness to discuss with
undertakings in order to agree on binding commitments rather
than imposing fines.

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.

under the 2011 Law. The 2011 Law provides for a cooperation
mechanism between the Council and the European Commission or
the competition authorities of other member states of the EU.
For that purpose, the Council also belongs to different networks
or organisations such as the European Competition Network, whose
principal objective is cooperation between national competition
authorities in all EU member states and the European Commission,
or the International Competition Network and the European
Competition authorities, whose objective is to provide a forum to
discuss matters regarding the application of competition law.

33 What is the usual time frame for appeal or judicial review?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.
35 What are the current enforcement concerns of the authorities?

Not applicable in Luxembourg, as there is no prior clearance of
mergers or joint ventures.
36 Are there current proposals to change the legislation?

No bill of law is pending.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Due to the obligations undertaken with the Stabilisation and Association Agreement between the Republic of Macedonia and the European Communities and their member states and the ongoing process
of harmonisation of the Macedonian legislation with the EU acquis,
the new Law on Protection of Competition (LPC) entered into force
on 13 November 2010 (Official Gazette of the RM No. 145/10).
The purpose of the LPC as a primary source of competition law in
Macedonia is to ensure free competition on the domestic market to
stimulate economic efficiency and consumer welfare.
The LPC was amended and supplemented in October 2011
(Official Gazette No. 136/2011).
In March 2012, on the basis of the LPC, the government of
Republic of Macedonia adopted nine by-laws:
• Decree on the detailed conditions for block exemption of certain types of agreements for transfer of technology, licence or
know-how;
• Decree on the detailed conditions for block exemption of certain
types of research and development agreements;
• Decree on the conditions for block exemption of certain categories of horizontal agreements for specialisation;
• Decree on block exemption of certain categories of insurance
agreements;
• Decree on block exemption of certain categories of agreements
on distribution and servicing of motor vehicles;
• Decree on block exemption of certain categories of vertical
agreements;
• Decree on the detailed conditions on agreements of minor importance (de minimis);
• Decree on the form and content of the notification for concentration and the documentation to be submitted with the notification; and
• Decree on the detailed conditions and procedure under which
the Commission for misdemeanour matters decides on immunity
and reduction of fines.
The new by-laws replace the eight by-laws adopted on the basis of
the 2005 Law on Protection of Competition (no longer in force).
The above-mentioned by-laws regulate some specific institutions
that are prescribed within the LPC to enable the proper enforcement
in the practice of, as well as total harmonisation with, EU principles,
especially the secondary legislation of the EU.
The body responsible for implementing the LPC is the Commission for the Protection of Competition (the Commission). The
Commission is an independent state body with the status of a legal
entity, and is independent in its working and decision-making within
the scope of its competencies as determined by the law.
The Commission supervises the application of the provisions of
the law by monitoring and analysing the conditions of the market to
www.gettingthedealthrough.com

the extent necessary for the development of free and efficient competition, as well as conducting procedures and making decisions in
accordance with the provisions of the law.
The misdemeanour procedure in front of the Commission for
Protection of Competition is conducted and the misdemeanour sanction is imposed by the Commission for misdemeanour matters.
In 2012 the Commission adopted the following guidelines:
• Guidelines on the term concentration – harmonised with the
Commission Consolidated Jurisdictional Notice under Council
Regulation (EC) No. 139/2004 on the control of concentrations
between undertakings;
• Guidelines on the application of article 7 paragraph 3 of the
LPC – harmonised with the Commission Notice – Guidelines
on the application of article 81(3) of the Treaty (text with EEA
relevance); and
• Guidelines on determining the cases in which assessing the concentration the Commission shall pass a decision in simplified
form – harmonised with the Commission Notice on a simplified
procedure for treatment of certain concentrations under Council
Regulation (EC) No. 139/2004 (2005/C 56/04).
2

What kinds of mergers are caught?

The LPC’s merger control rules are based on the concept of control.
A concentration shall be deemed to arise where a change of control
on a lasting basis results from:
• the merger of two or more previously independent undertakings
or parts of undertakings; or
• the acquisition of direct or indirect control of the whole or parts
of one or more other undertakings by one or more persons
already controlling at least one undertaking, or by one or more
undertakings, whether by purchase of securities or assets, by
means of an agreement or in other manner stipulated by law.
3

What types of joint ventures are caught?

The creation of a joint venture that permanently performs all the
functions of an autonomous economic entity (so-called full-function
joint ventures) shall constitute a concentration according to the provisions of the LPC (ie, the acquisition of direct or indirect control).
The Guidelines on the term concentration closely defines the specific requirements under which the joint venture would be considered
a concentration.
The full-functionality criterion envisages the application of the
LPC for the creation of joint ventures by the parties, irrespective of
whether the relevant joint venture is created as a ‘greenfield operation’ and whether the parties contribute assets to the joint venture
that were previously in individual ownership. In these circumstances,
the joint venture must fulfil the full-functionality criterion in order
to constitute a concentration. Even though a joint venture may be
a full-functioning undertaking and thus economically autonomous
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from an operational perspective, that does not mean that it enjoys
autonomy as regards the adoption of its strategic decisions or on the
contrary the jointly controlled undertaking could never be considered
as a full-functioning joint venture and therefore the condition, under
which the joint venture would constitute a concentration under the
provisions of the LPC, would never be met. Hence, for the application of the full-functionality criterion it is sufficient for the joint
venture to be autonomous in an operational respect.
The full-functionality in fact means that a joint venture must
operate on the market, performing functions that are normally carried out by the undertakings operating on the same market. For that
purpose, the joint venture must have a management dedicated to its
daily operations and access to sufficient resources including finance,
personnel and assets (tangible and intangible) in order to perform
its business activities on a permanent basis within the framework
determined in the joint venture agreement.
The Guidelines on the term concentration outlines more specific
directions with respect to the situations that would be considered
when examining the notification of concentration in cases involving
joint ventures (for example the sufficient resources to operate independently on a market, the activities outside the specific function of
the ruling (parent) undertakings, sale and purchase relations with the
ruling (parent) undertakings, sustainable operations (operations on a
lasting basis), changes in the activities of the joint venture).
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Pursuant to the LPC, control shall comprise rights, contracts or any
other means that either separately or in combination, and having
regards to the factual or legal conditions confer the possibility of
exercising decisive influence on an undertaking, in particular through:
• ownership or the right to use all or part of the assets of an undertaking; or
• rights or contracts that confer decisive influence on the composition, voting or decisions of the bodies of the undertaking.
Control is acquired by persons or undertakings who are holders of
the rights or have acquired the rights under the contracts referred
to above, or that still have the power to exercise such rights under
the contracts even though such persons or undertakings have not
been holders of such rights or have not acquired the rights under
the contracts.
Minority interests may fall within the definition of control if
they are associated with veto rights over strategic decisions of the
undertaking.
With the Guidelines of the Commission regarding the term concentration, the Commission provided more information and instructions as to questions when the concentration arises in accordance
with article 12 of the LPC, thus specifying the types of control.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The participants in a concentration are obliged to notify such concentration to the Commission, if:
• the collective aggregate annual income of all the participating
undertakings, generated by sale of goods or services on the world
market, exceeds the equivalent amount of e10 million expressed
in denar counter value, made during the business year preceding
the concentration, and where at least one participant is registered
in Macedonia;
• the collective aggregate annual income of all the participating
undertakings, generated by sales of goods or services in Macedonia, exceeds the equivalent amount of e2.5 million expressed in
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•

denar counter value, made during the business year preceding the
concentration; or
the market share of one of the participants exceeds 40 per cent
or the total market share of the participants in the concentration
exceeds 60 per cent in the year preceding the concentration.

The LPC does not specify any conditions under which the Commission would be competent to investigate transactions falling below the
above-mentioned thresholds.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The filing is mandatory and there are no exceptions provided in the
law. Therefore, any merger qualifying as a concentration that meets
the turnover thresholds must be filed.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The implementation of the LPC is not limited only to practices undertaken within the territory of Macedonia, but also abroad if they
produce certain effects on the territory of Macedonia. The LPC shall
be applied to all forms of prevention, restriction or distortion of competition that produce an effect on the territory of Macedonia, even
when they result from acts and actions carried out or undertaken
outside the territory of Macedonia.
If the thresholds are fulfilled the presumption stands that the
merger produces effects in Macedonia.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no special provisions on foreign investments or on special
sectors in the LPC.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no deadline for filing the notification. The participants are
obliged to notify the Commission before implementation of the concentration and following the conclusion of the merger agreement, or
the announcement of a public bid for the purchase or acquisition of
a controlling interest in the charter capital of the undertaking.
Failure to notify is a misdemeanour penalised by a fine amounting to up to 10 per cent of the value of the aggregate annual income
of the undertaking made in the business year preceding the year when
the misdemeanour was committed. In addition to the fine, the Commission for misdemeanour matters may impose to the legal person
a temporary ban on the performance of specific activity in duration
of three to 30 days, and to the natural person – a ban on the performance of an occupation, activity or duty in duration of three to
15 days.
In 2012 the Commission for misdemeanour matters adopted
three decisions for failure of the undertaking to file a notification on
concentration to the Commission.
10 Who is responsible for filing and are filing fees required?

The following participants in a concentration are obliged to notify a
concentration to the Commission:
• merging undertakings; and
• persons or undertakings that acquire control of the whole or part
of one or more other undertakings, as well as the undertakings
or parts thereof over which control is acquired.
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The initial filing fee is set at a fixed amount of 6,000 denar. An
additional filing fee of 30,000 denar will be charged for a decision
declaring the concentration compliant with the provisions of the
LPC. These are payable after the concentration has been appraised
by the Commission.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The concentration shall not be performed either before its notification to the Commission or after the submission of the notification
until a decision is made declaring the concentration compliant with
the law or before the expiry of the legal terms in which the Commission should pass the decision. This shall not prevent the implementation of a public bid for the purchase of securities or a series of
securities transactions, including those convertible into other securities for the purpose of trading on the market if the concentration has
been notified to the Commission without delay, and the acquirer of
securities does not exercise the voting rights attached to the securities
in question, or does so only to the extent which is necessary to maintain the full value of its investment and based on a Commission’s
procedural order (decision) for exemption.
After the complete notification is received, the Commission has
up to 25 or at most 145 business days, depending on the case, to
pass its decision.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

If the undertakings do not comply with the suspension obligation
as stipulated in article 18 of the LPC, than such undertakings are
committing a serious misdemeanour and can be fined with up to 10
per cent of the value of the total annual income of the undertaking
realised in the business year preceding the year in which the concentration was performed. So far, there have been no such cases and no
such fines have been imposed by the Commission.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

If the undertaking does not file a notification on concentration in
cases of foreign-to-foreign mergers that fall under the provisions of
the LPC, the Commission for misdemeanour matters shall impose
a fine amounting to up to 10 per cent of the value of the aggregate
annual income of the undertaking made in the business year preceding the year when the misdemeanour was committed. In addition
to the fine, the Commission for misdemeanour matters may impose
on the legal person a temporary ban on the performance of specific
activity of a duration of three to 30 days, and to the natural person
a ban on the performance of an occupation, activity or duty in duration of three to 15 days.
So far the Commission for misdemeanour matters has not
imposed any fines in cases involving closing before clearance in
foreign-to-foreign mergers.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

All mergers (not only foreign-to-foreign) that fulfil the thresholds can
apply for an exemption from the suspension obligation by submitting
a justified written request, which is subject to approval by the Commission (article 18 of the LPC).
The Commission may, upon a reasoned request by the participants in a concentration, adopt a decision to allow an exemption
from the obligations that the concentration shall not be performed
before its notification and clearance. In deciding upon the request
for exemption, the Commission shall, inter alia, take into account
www.gettingthedealthrough.com
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the effects of the suspension of the concentration on one or more
undertakings concerned by the concentration or on a third party, as
well the threat to the competition posed by the concentration. This
exemption may be subject to conditions and obligations in order to
ensure conditions for effective competition. The exemption may be
applied for and granted at any time, that is, prior to the notification or following the transaction that refers to the public bid for the
purchase of securities or a series of securities transactions, including those convertible into other securities for the purpose of trading
on the market. The Commission should further prescribe the form
and content of the request for exemption. The decision following
the request for exemption has to be issued within 15 days by the
day of receipt of the complete documentation necessary to assess
the request.
15 Are there any special merger control rules applicable to public
takeover bids?

There are no special merger control rules applicable to public takeover bids.
16 What is the level of detail required in the preparation of a filing?

The LPC does not prescribe special form for submission of the notification. The LPC only stipulates that the notification of the concentration must include an original of the legal act which is the basis for the
creation of the concentration or a verified transcript thereof; financial
report of the participants regarding the business year preceding the
concentration in the original or a verified transcript thereof; certificate from the trade register or other register of legal persons containing the basic information on the undertaking, the registered office
and the scope of operation of the participants in the original or a
verified transcript thereof and data regarding the market shares of
the participants, as well as the shares of their competitors.
However, the Regulation on the form and content of the notification of concentration and necessary documentation that shall be submitted along with the notification, sets out detailed rules with regard
to the notification’s content and format (written and electronic) as
well as additional enclosures. Inter alia, the notification on concentration should contain the following information: a short resume on
the notification (which should not contain confidential information),
data on the submitter of the notification and the participants in the
concentration, a detailed description and legal basis of the concentration, and information about the financial reports, relevant markets
and market shares, etc.
The notification for concentration should mandatorily include
a statement signed by or on behalf of all members in the concentration that submit the notification, by which the persons submitting
the notification state that pursuant to their opinion and belief, the
information in the notification is true, correct and complete, and that
correct and complete documents have been delivered in the original,
respectively copies of the documents as required in accordance with
the Law on Protection of Competition and this Regulation, and that
all assessments are made and are best assessments of the specified
indicators made by the persons submitting the notification, that all
stated opinions are honest, and that the persons submitting the notification are completely familiar with the provisions form the article
61 paragraph (2) form the Law on protection of competition (in
accordance with Article 3, paragraph 1, point 21 of the Regulation).
In addition to the compulsory data, the Commission may require
the submission of all other data considered necessary for the evaluation of the concentration.
17 What is the timetable for clearance and can it be speeded up?

The day after the Commission receives all data and documents, it
shall start to examine the notification of the concentration. Within
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25 working days as of the day of receipt of the complete notification
the Commission shall make the decision on the compatibility of the
merger with the LPC, or it shall make a procedural order on initiating an in-depth procedure if it finds that the notified concentration
falls under the provisions of the LPC, but might not be compliant
with the LPC.
This term may be extended up to 35 working days if the participants in the concentration undertake commitments in relation to the
Commission with a view to rendering the concentration compliant
with the LPC.
If an in-depth procedure has been initiated, the decision appraising the concentration has to be passed within 90 working days from
the date of initiating the procedure. At any time following the initiation of the procedure the time limits may be extended by the Commission in agreement with the participants in the concentration and
the total duration of each extension may not exceed 20 working
days.
If the Commission has not adopted a decision within the prescribed deadlines, the concentration shall be considered to be compliant with the provisions of the LPC.
By exception, the time limits stipulated with the LPC shall not
be binding on the Commission when, as a result of circumstances
for which one of the participants is responsible, the Commission
had to request ex officio from the undertakings to submit necessary
data regarding their economic-financial standing, their business relations, data regarding their statutes and decisions, and the number
and identity of the persons affected by such decisions, as well as other
necessary data, or if the Commission had to perform other relevant
actions by inspection.
The procedure cannot be speeded up.
18 What are the typical steps and different phases of the investigation?

The Commission shall examine the notification as of the day it is
received, and if:
• it determines that the notified concentration does not fall under
the provisions of the LPC, it shall adopt a decision thereof;
• it finds that the concentration notified, although falling under
the provisions of the LPC, shall not have as its effect significant impediment of effective competition on the market or in a
substantial part of it, in particular as a result of the creation or
strengthening of a dominant position, it shall adopt a decision
declaring that the concentration is compliant with the provisions
of the LPC; or
• it finds that the concentration notified falls under the provisions
of the LPC and may have as its effect significant impediment of
effective competition on the market or in a substantial part of
it, in particular as a result of the creation or strengthening of
a dominant position, the Commission shall issue a procedural
order for the initiation of in-depth procedure. No appeal or legal
action on instituting an administrative dispute is allowed against
this procedural order.
If the participants, after the notification is filed, modify the concentration and the Commission finds that due to those changes the concentration shall no longer have as its effect significant impediment of
effective competition on the market or in a substantial part of it, in
particular as a result of the creation or strengthening of a dominant
position, it shall adopt a decision stating that the concentration is
compliant with the provisions of the LPC.
During the in-depth procedure the following steps may occur:
• the Commission may decide to adopt a decision declaring that
the concentration is compliant with the provisions of the LPC, if
after the notification is filed or after the performed concentration
modifications by its participants, the Commission finds that the
concentration shall not have as its effect significant impediment
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of effective competition on the market or in a substantial part of
it, in particular as a result of the creation or strengthening of a
dominant position;
the participants in the concentration may enter into commitments with the Commission with a view to rendering the concentration compliant with the provisions of the LPC. In this case the
Commission may adopt a decision declaring that the concentration is compliant with the provisions of the LPC and in the same
decision shall determine the conditions and impose obligations
intended to insure that the participants act in line with the commitments undertaken with the Commission; or
the Commission may adopt a decision declaring that the concentration is not compliant with the provisions of the LPC if it finds
that the concentration shall have as its effect a significant impediment of effective competition on the market or in a substantial
part of it, in particular as a result of the creation or strengthening
of a dominant position.

Substantive assessment
19 What is the substantive test for clearance?

A concentration that significantly impedes the effective competition
on the market or in a substantial part of it, in particular as a result
of the creation or strengthening of a dominant position of its participants, is not in compliance with the provisions of the LPC.
20 Is there a special substantive test for joint ventures?

To the extent that the creation of a joint venture constituting a concentration has as its object or effect the coordination of the competitive behaviour of undertakings – part of the joint venture that remain
legally independent, such coordination shall be appraised according
to the criteria applicable to the prohibited agreements, decisions and
concerted practices as well as the exemptions thereof.
In making such appraisal, the Commission in particular shall
take into account whether the parties to the joint venture continue to
retain, to a significant extent, the activities on the same market as the
joint venture or on the market that is downstream or upstream from
that of the joint venture or on a neighbouring market closely related
to the market of the joint venture; and the coordination that arises
as a direct effect from the creation of the joint venture affords the
parties in the joint venture the possibility of eliminating competition
in respect of a substantial part of the goods or services in question.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Commission shall investigate whether the concentration shall
significantly impede the effective competition on the market or in
a substantial part of it, in particular as a result of the creation or
strengthening of a dominant position of its participants.
In making the appraisal of the concentration, the Commission
especially takes into account:
• the need to maintain and develop effective competition on the
market or in a substantial part of it, especially in terms of the
structure of all markets concerned and the actual or potential
competition from undertakings located in Macedonia and outside Macedonia; and
• the market position of the undertakings concerned and their economic and financial power, the supply and alternatives available
to suppliers and users, as well as their access to the supplies or
markets, any legal or other barriers to entry on and exit from the
market, the supply and demand trends for the relevant goods or
services, the interest of the consumers and the technological and
economic development, provided this is benefit for the consumers and the concentration does not form an obstacle to competition development.
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ČAKMAKOVA Advocates

MACEDONIA

22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Non-competition issues are not reviewed by the Commission; they
are reviewed by other competent state bodies.

If the concentration is approved, it is considered that the ancillary restrictions are included. In November 2011 the Commission
adopted the Guidelines on restrictions directly related and necessary
to concentrations.

23 To what extent does the authority take into account economic
efficiencies in the review process?

The Commission will take into account economic efficiencies to the
extent that the parties are able to offer a defence that the efficiency
gains will benefit consumers.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Interim measures for restoring or maintaining effective competition
may be imposed when the concentration has:
• been implemented before filing the notification and its clearance
(as compliant with LPC);
• been implemented contrary to the conditions and obligations
attached to the decision for its clearance; and
• already been implemented and declared not compliant with the
provisions of the LPC.
The Commission has the power to annul its decision for clearance of
the concentration and to declare that the concentration is not compliant with the LPC, and, if necessary, impose measures and obligations to restore effective competition on the relevant market. In this
procedure, the Commission is not bound by the time limits outlined
in question 17.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes, it is possible to remedy competition issues.
After the notification is filed, the participants may enter into
commitments (divestiture or behavioural remedies) with the Commission with a view to rendering the concentration compliant with
the provisions of the Law. In its decision the Commission shall attach
conditions and impose obligations intended to insure that the participants act in line with the commitments entered into with the Commission, with a view to rendering the concentration compliant with
the provisions of the Law.
In 2010 the Commission adopted the Guidelines on possible
remedies acceptable to the Commission for Protection of the Competition under chapter III, ‘Control of concentrations’, of the Law on
Protection of Competition.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

There are no strict provisions in the LPC related to the basic conditions and timing issues applicable to a divestment or other remedies;
the situation is appraised by the Commission on a case-by-case basis.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

To date, there has been only one foreign-to-foreign merger with remedies imposed, which have been duly fulfilled by the merging parties.
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Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

After the notification of the concentration is published on the website
of the Commission, all interested parties (including the customers
and competitors) can provide their comments, opinions and remarks
regarding the concentration concerned within the deadline stipulated
by the Commission.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The decisions of the Commission and the Commission for misdemeanour matters shall be published in the Official Gazette of the
Republic of Macedonia and on the website of the Commission. The
judgments, that is, the decisions of the court shall also be published
on the Commission’s website. The notifications of the concentrations are also posted on the website of the Commission by stating
the names of the participants, seat, basic business activities of the
participants and the form of the concentration. All data regarded as
business or professional secrets, within the meaning stipulated in the
LPC, shall not be published.
The president, members of the Commission and employees are
obliged, for misdemeanour matters, to keep business or professional
secrets regardless of how they have been learnt. The obligation to
keep business or professional secrets lasts for five years as of the termination of the employment with the Commission or after the expiry
of the term of office of the president or the Commission member. The
above persons may not give public statements that could harm the
reputation of the undertaking or statements on the measures they
have undertaken or the procedures they have initiated while performing the activities under their competence until they are final, unless it
regards the announcement of general information.
The parties in the procedure shall not be entitled to inspect, transcribe or copy any documents that are a business or professional
secret within the definition under the LPC.
The Commission shall accept the classification of data as a business secret if it concerns data that has economic or market value and
whose discovery or use may lead to economic advantage of other
undertakings. When submitting data classified as a business secret,
the undertaking is obliged to justify such determination by indicating
objective reasons.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Commission participates in the implementation of projects of
international authorities and the authorities of the European Union,
and cooperates with the authorities of other countries and institutions in the area of competition. The Commission has a good cooperation record, especially with the competition authorities of countries
in the region, and has signed memorandums of cooperation with
these countries. In practice the cooperation between the Commission
and the other competition authorities consists mainly of sharing their
respective experience. The Commission is not allowed to share any
confidential information related to any ongoing or finished cases.

259

MACEDONIA
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Update and trends
Legislative developments
On 19 June 2012 the Commission adopted the Guidelines
on determining the cases in which during the assessment of
the concentration the Commission shall pass a decision in a
simplified procedure. These Guidelines are harmonised with the
Commission Notice on a simplified procedure for treatment of certain
concentrations under Council Regulation (EC) No. 139/2004 (2005/
C56/04).
These Guidelines determine the cases in which the Commission
shall adopt a decision in a simplified procedure, in accordance with
article 212 of the Law on Administrative Procedure (Official Gazette of
the Republic of Macedonia No. 38/05, 110/08 and 51/11) in which it
is determined that certain notified concentration shall not have as its
effect a significant impediment to effective competition on the market
or in a substantial part of it and that they are in compliance with the
provisions of the LPC.
The Commission adopted the Guidelines as result of the
Commission’s practice in the implementation of the Law on Protection
of Competition from 2005 (no longer in force) and the current
applicable LPC, which has shown that certain categories of notified
concentrations are usually allowed without having significant doubts
that the same are in compliance with the provisions of the LPC,
provided that there are not specific circumstances related to a certain
concentration.
Also, the Guidelines closely determine the conditions that
need to be fulfilled while assessing the notified concentration.
The Commission shall pass a decision in a simplified procedure
determining that the procedure is in compliance with the provisions
of the LPC (decision approving the concentration) within 25 business
days as of the day of receipt of a complete notification, provided
that the conditions in the Guidelines are met and no specific
circumstances exist.
In March 2012 the Commission adopted the Guidelines on the
concept of concentration, whose purpose is to provide guidance on
issues related to the occurrence of concentration in accordance with
article 12 of the LPC and whose appraisal is under jurisdiction of
the Commission. Chapter 3 of the LPC – on concentrations – only
applies to operations that satisfy two conditions. First, there must be
a concentration of two or more undertakings within the meaning of
article 12 of the LPC and second, participants in the concentration
have to fulfil the turnover thresholds in terms of turnover or market
shares set out in article 14(1) of the LPC. The Guidelines closely
defines the term concentration, including the specific requirements for
the joint venture to be considered a concentration.
Also, in March 2012 the Commission adopted the Guidelines for
the application of article 7 paragraph (3) of the LPC, which sets out
an exception rule from the one defined in article 7 paragraph (1) of
the LPC, which provided a defence to undertakings against finding of
an infringement of article 7 paragraph (1) of the LPC. Agreements,
decisions of associations of undertakings and concerted practices
caught by article 7 paragraph (1), which satisfies the conditions of
article 7 paragraph (3), are valid and enforceable, therefore no prior
decision of the Commission for Protection of Competition to that
effect are required.
Decisions of the Commission and Commission for misdemeanour
matters
In 2012, 23 notifications on concentration were filed to the
Commission, of which one notification was withdrawn. The

In November 2012, in Vienna, an Energy Community Competition Network within the frameworks of the Energy Community was
established with the execution of the Joint Declaration on Cooperation between the Competition Authorities of the Contracting Parties
and the Energy Community Secretariat. The competition authorities
of Albania, Bosnia and Herzegovina, Croatia, Macedonia, Moldova,
Montenegro, Kosovo, Serbia and Ukraine, signatories of the Agreement for the establishment of the Energy Community, the competition authorities of Armenia and Georgia, as member observers, the
Energy Community Secretariat and the competition authorities of
Austria – all signers to the Declaration jointly agreed for the establishment of the Energy Community Competition Network for the
purpose of protection of competition.
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Commission adopted 22 decisions determining that even though the
concentrations fall under the provisions of the LPC, they shall not have
as their effect a significant impediment to effective competition on
the market or in a substantial part of it, in particular as a result of the
creation or strengthening of a dominant position and are compliant
with the provisions of the LPC.
As of 20 May 2013 the Commission has published four
notifications on concentration on its website and six decisions
determining that even though the concentrations fall under the
provisions of the LPC, they shall not have as their effect significant
impediment of effective competition on the market or in a substantial
part of it, in particular as a result of the creation or strengthening of a
dominant position and are compliant with the provisions of the LPC.
Pursuant to the information contained in the annual report
of the activities of the Commission for 2012, the Commission for
misdemeanour matters adopted three decisions for non-compliance
with the obligation of filing a notification on concentration under the
provisions of the LPC.
Two of the decisions refer to the Company for telecommunications
and services NEOTEL LLC import-export where the Commission
for misdemeanour matters determined that even though the
aforementioned undertaking as acquirer of control over another
undertaking was obliged to file a notification on concentration in
accordance with article 15 of the LPC, has not filed a notification
on concentration and therefore committed a misdemeanour in
accordance with the provisions of the LPC. The first decision refers
to a transaction involving conclusion of a merger agreement (transfer
of a share from the acquired undertaking to the company for
telecommunications and services NEOTEL LLC import-export), whereas
the second decision refers to a transaction involving the increase
of the basic capital of the acquired undertaking. In both cases the
company for telecommunications and services NEOTEL LLC importexport did not file a notification on concentration before closing of the
transaction and the Commission for misdemeanour matters imposed
on the company a fine of 92,000 denar, individually for each case. The
undertaking filed a lawsuit against the decision of the Commission
for misdemeanour matters and the case is still pending before the
Administrative Court of the Republic of Macedonia.
In the third case the Commission for misdemeanour matters
determined that even though the joint-stock company for production
and turnover, Zito Leb Ohrid, as acquirer of control over part of the
assets of another undertaking, was obliged to file a notification
on concentration in accordance with article 15 of the LPC, has not
filed a notification on concentration and therefore committed a
misdemeanour in accordance with the provisions of the LPC. The
transaction referred to conclusion of an agreement for business
cooperation with pre-agreement for sale purchase of real estate
and products. Zito Leb Ohrid did not file a notification on the
concentration before closing of the transaction and the Commission
for misdemeanour matters imposed on the company a fine of
73,800 denar. There is no information as to whether this decision
was appealed before the Administrative Court of the Republic of
Macedonia.
In general, the Commission on misdemeanour matters does
not publish its decisions until their final resolution before the
Administrative Court and the Higher Administrative Court of the
Republic of Macedonia and therefore no additional information is
available for the above-mentioned cases.

Judicial review
32 What are the opportunities for appeal or judicial review?

Participants in the procedure are entitled to lodge lawsuit with the
Administrative Court of Macedonia against decisions of the Commission adopted in administrative procedure as well as against decisions of the Commission on misdemeanour matters.
The Law on Administrative Disputes applies to disputes initiated
in accordance with the above. As of 1 July 2011, decisions of the
Administrative Court can be appealed to the Higher Administrative
Court. The Supreme Court shall decide on extraordinary legal remedies against decisions of the Higher Administrative Court.
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As in 2012 all of the Commission’s decisions related to the
concentrations were positive, respectively all concentrations were
determined to be in compliance with the LPC and there are no
pending appeals before the administrative courts. However, taking
into consideration that the Commission for misdemeanour matters
has adopted three decisions in which it determined that respective
undertakings have not complied with the obligation of mandatory
notification on concentration under the provisions of the LPC there
are several cases pending before the administrative courts.

MACEDONIA
35 What are the current enforcement concerns of the authorities?

The newly enacted LPC introduced misdemeanour procedures in
which the Commission for misdemeanour matters shall simultaneously determine the existence of violation of the LPC, the existence
of misdemeanour, and it shall also impose certain fines as sanctions
for such behaviour. It is expected that this structure of the LPC shall
expedite the enforcement and the system of sanctioning the LPC violations, since it would no longer be necessary for the violation to be
initially determined in an administrative procedure, which would
then be followed by a separate misdemeanour procedure.

33 What is the usual time frame for appeal or judicial review?

Against decisions of the Commission adopted in administrative procedures, a lawsuit can be lodged with the Administrative Court within
30 days of receiving the decision, not deferring the enforcement.
Against decisions of the Commission for misdemeanour matters,
a lawsuit can be lodged with the Administrative Court within eight
days of receiving the decision and the same shall defer the enforcement of the decision.
Decisions of the Administrative Court can be appealed to the
Higher Administrative Court within 15 days of receiving the decision
of the Administrative Court.

36 Are there current proposals to change the legislation?

The new by-laws on the basis of the LPC were adopted in March
2012 and are already in force. With this set of by-laws, the competition legislation under the LPC is completed with the most important
pieces of EU legislation.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

So far, all the Commission’s merger decisions have been complied
with.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The principal legislation governing mergers is the Control of Concentrations Regulations (CCRs). The CCRs have been issued as subsidiary legislation (SL 379.08) under the Competition Act (CA, chapter
379 of the Laws of Malta), which is the main legislation regulating
competition in Malta, together with the relative provisions of EU law.
Merger control is regulated exclusively by the CCRs, with the
exception of partial-function joint ventures regulated by the relevant
provisions of the CA, including articles 5 and 9 that implement articles 101 and 102 of the Treaty on the Functioning of the European
Union (formerly articles 81 and 82 of the EC Treaty).
The relevant regulatory body is the Director General (DG) who
heads the Office for Competition, which is the major key player in
all stages. Concentrations must be notified to the DG, who then has
the obligation of conducting the prescribed assessment within the
established time frames. The undertaking(s) concerned and interested
third parties may request the DG to submit his decision for review
by the Competition and Consumer Appeals Tribunal (Appeals Tribunal), and the DG must comply with the request.
2

What kinds of mergers are caught?

The CCRs apply to a ‘concentration’ defined as follows: the merging of two or more undertakings that were previously independent
of each other; or the acquisition by one or more undertakings or the
acquisition by one or more persons or undertakings already controlling at least one undertaking, whether by purchase of securities
or assets, by contract or by any other means, of direct or indirect
control of the whole or parts of one or more undertakings, whether
occurring in Malta or outside Malta when in the preceding financial
year the aggregate Maltese turnover of the undertakings concerned
exceeded e2,329,373.40 and each of the undertakings concerned had
a turnover in Malta equivalent to at least 10 per cent of the combined
aggregate turnover of the undertakings concerned.
3

What types of joint ventures are caught?

The CCRs specifically provide that the creation of a joint venture
performing on a lasting basis all the functions of an autonomous
economic entity, namely a ‘full-function joint venture’, is considered to be a ‘concentration’. Accordingly, such joint ventures, or the
acquisition of control of joint ventures are also caught by the CCRs
and the CA.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

‘Control’ is defined as having the possibility of exercising decisive
influence on an undertaking, in particular:
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•
•

through ownership or the right to use all or part of the assets of
an undertaking; or
through rights or contracts that confer decisive influence on the
composition, voting or decisions of the organs of an undertaking, provided that even persons or undertakings not holding such
rights or entitled to such rights under the contract concerned
are deemed to have acquired control if they have the power to
exercise the rights deriving therefrom.

Minority and other interests are not specifically mentioned in the
legislation, but if they bring about a change in control, there will be
a concentration within the meaning of the Regulations.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

CCRs establish a series of thresholds that have to be met in order
for a concentration to be notifiable to the DG. Such thresholds are
anchored on turnover.
In the case of mergers or takeover bids occurring in or outside
Malta, in the preceding financial year the aggregate turnover in Malta
of the undertakings concerned exceeded e2,329,373.40 and each of
the undertakings concerned had a turnover in Malta equivalent to
at least 10 per cent of the combined turnover of the undertakings
concerned. The Office for Competition has always interpreted the
‘aggregate turnover’ threshold to relate solely to turnover in Malta.
In the case of concentrations consisting of the acquisition of
parts, whether or not constituted as legal entities, of one or more
undertakings, only the turnover relating to the parts that are the
subject of the transaction are taken into account with regard to the
seller or sellers. Nonetheless, where two or more such transactions
take place within a two-year period between the same persons or
undertakings, they are treated as one and the same concentration
arising on the date of the last transaction.
In the case of credit institutions and other financial institutions,
the turnover includes the sum of the following income items, after
deductions of value-added tax and other taxes directly related to
such items, where appropriate, that are received by the institution
or its branch in Malta:
• interest income and similar income;
• income from securities;
• income from shares and other variable yield securities;
• income from participating interests;
• income from shares in affiliated undertakings;
• commissions receivable;
• net profit on financial operations; and
• other operating income.
In the case of insurance undertakings, the turnover consists of the
value of gross premiums written. This comprises all amounts received
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and receivable in respect of insurance contracts issued by or on behalf
of the insurance undertakings, including outgoing reinsurance premiums and after deduction of taxes and parafiscal contributions (payments made by the employer to family compensation funds) or levies
charged by reference to the amounts of individual premiums or the
total volume of premiums.
The aggregate turnover of an undertaking concerned is calculated by adding together the respective turnovers of the following:
(i)	the undertaking concerned;
(ii)	 those undertakings in which the undertaking concerned, directly
or indirectly:
• owns more than half the capital or business assets;
• has the power to exercise more than half the voting rights;
•	has the power to appoint more than half the members of the
board of directors or other body or bodies legally representing the undertakings; or
• has the right to manage the undertakings’ affairs;
(iii)	those undertakings that have in the undertaking concerned the
rights or powers listed in (ii);
(iv)	those undertakings in which an undertaking as referred to in (iii)
has the rights or powers listed in (ii); and
(v)	those undertakings in which two or more undertakings as
referred to in (i) to (iv) jointly have the rights or powers listed in
(ii).
Where undertakings concerned by the concentration jointly have
the rights or powers listed in (ii) above, in calculating the aggregate
turnover of the undertakings concerned, no account shall be taken
of the turnover resulting from the sale of products or the provision
of services between the joint undertaking and each of the undertakings concerned or any other undertaking connected with any one
of them, as set out in (ii) to (v) above, but account shall be taken of
the turnover resulting from the sale of products and the provision of
services between the joint undertaking and any third undertakings,
this turnover being apportioned equally amongst the undertakings
concerned.
The CCRs bestow numerous powers upon the DG to be able to
carry out his duties and undertake all necessary investigations into
undertakings and associations of undertakings. Thus the DG has
the power:
• to examine the books and other business records;
• to take or demand copies of or extracts from the books and business records;
• to ask for oral explanations on the spot; and
• to enter any premises, land and means of transport of
undertakings.
The undertakings and associations of undertakings must in turn submit to such investigations, ordered by decision of the DG.
Similar investigative powers are also provided in the Competition Act. In such cases the DG may request any undertaking or
association of undertakings to furnish him with any information or
document in its possession that he may have reason to believe is
relevant to the matter under investigation, within such time as in the
circumstances of the investigation the DG may consider reasonable.
The DG’s power is only limited with respect to documents or the
disclosure of information subject to the duty of professional secrecy.
To date, the Maltese national authorities have not referred any
cases below these thresholds to the European Commission.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The filing of a notification to the DG is mandatory for all types of
concentrations. The CCRs contain a concentration notification form
(form CN) that must be followed in all cases.
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Although no specific reference to foreign mergers is made in the relevant laws, it is nonetheless quite clear that foreign-to-foreign mergers
are also caught. This, inter alia, emerges from the inclusive definition
of ‘concentration’, which catches mergers and takeovers ‘whether
these occur within or outside Malta’, thereby including foreign-toforeign mergers. In addition, the definition of concentration requires
each of the undertakings concerned to have a turnover in Malta as
specified in question 5.
The CCRs adopt a local effects test in prohibiting concentrations that might lead to a substantial lessening of competition in the
Maltese market or part thereof.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Apart from tax rules, money laundering and the legislation on collective investment schemes, there are no rules or provisions concerning
foreign investment or foreign direct investment.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Concentrations shall be notified to the DG prior to their implementation and following the conclusion of the agreement, the announcement of the public bid, or the acquisition of a controlling interest,
within 15 working days. For a concentration to be considered as
notified, the notification must be carried out in accordance with the
rules set out in the schedule to the CCRs and the notification fee specified in the same schedule must be paid on notification. In default, the
DG will declare the notification to be incomplete and hence invalid.
Penalties for failure to file a notification before implementation
are a fine of between e1,000 and e10,000.
Penalties for putting into effect a concentration before its notification are a fine up to 10 per cent of the turnover of the undertaking
that benefits from the transaction.
Where a director, manager, secretary or other similar officer of
the aforesaid undertaking is responsible for the premature concentration of his or her undertaking and another undertaking, said person will be deemed to be vested with the legal representation of the
undertaking and will be jointly and severally liable for the payment
of the fine.
Where the infringement occurred prior to the coming into force
of the Malta Competition and Consumer Affairs Authority Act in
2011, the provisions relating to fines and periodic penalty payments
as existing prior to the coming into force of the Act are deemed to
apply.
10 Who is responsible for filing and are filing fees required?

Notification is to be effected by the person or undertaking acquiring control of the whole or parts of one or more undertakings. This
means that in the case of the acquisition of a controlling interest in
one undertaking by another, the acquirer must complete the notification; in the case of a public bid to acquire an undertaking, the
bidder must complete the notification. However, in the cases where
the concentration consists of a merger or the acquisition of joint
control, the notification is to be made jointly by the parties to the
merger or by those acquiring joint control as the case may be. Each
party completing the notification form is responsible for the accuracy
of the information that it provides. The notification fee, which was
introduced in 2007 by Legal Notice 49 of 2007, must be paid by
the notifying party or parties on submission of the duly completed
notification form and such fee amounts to e163.06.
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It is also relevant to point out that although pre-notification
meetings with the DG are not mandatory, they are recommended. In
fact, the form CN explicitly states that pre-notification meetings are
extremely valuable to both the notifying parties and the DG in determining the precise amount of information required in a notification
and, in the large majority of cases, will result in a significant reduction of the information required. Accordingly, notifying parties are
encouraged to consult the DG regarding the possibility of dispensing
with the obligation to provide certain information.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Following the submission of all the required information, the DG
has to take a decision regarding the applicability of the CCRs to a
concentration within six weeks. Where he or she finds that the notified concentration falls within the scope of the CCRs, he or she will
initiate proceedings. The law, however, allows the extension of this
period to two months in cases where at any time during the first five
weeks, the undertakings concerned submit commitments aimed at
modifying the concentration in such a way as to make it compatible
with the CCRs. Up until the fifth week, the notifying party may also
request a moratorium of three weeks to discuss and present substantially revised commitment proposals. However, it is up to the DG
to decide whether or not to accede to such a request. If, following
modifications, the DG finds that the concentration does not infringe
the CCRs, the DG shall issue a decision declaring such concentration
to be lawful. The decision is also considered to cover restrictions that
are directly related and necessary for the concentration’s implementation. The DG may also choose to attach conditions and obligations
to ensure that the undertakings comply with the commitments they
entered into.
Where the DG finds that a concentration raises serious doubts
as to its lawfulness in terms of the CCRs and decides to initiate proceedings, he or she shall, save in the case of modifications, issue
a decision declaring that the concentration is unlawful within not
more than four months from the date on which proceedings were
initiated. However, when the undertakings concerned submit commitments with a view to rendering the concentration lawful in terms
of the CCRs, following the DG’s initiation of the said proceedings
and within three months of the initiation of the said proceedings,
they may request that this four-month period be suspended for up to
one month for proper consideration of such commitments, thereby
extending it to a possible five months. In cases of concentrations
deemed not to raise serious doubts as to their legality in terms of
the CCRs and falling within the ambit of the simplified procedure,
the DG shall issue a short form decision to that effect within four
weeks of notification. The simplified procedure applies to the following categories of concentrations that are deemed not to raise serious
doubts as to their legality in terms of the provisions of the CCRs,
unless the DG, in exceptional cases and in view of the economic
conditions pertaining to the market and the parties to the concentrations, deems otherwise:
• two or more undertakings acquire joint control of a joint venture, provided that the joint venture has no, or negligible, actual
or foreseen activities within the territory of Malta because the
turnover of the joint venture or the turnover of the contributed
activities, or both, is less than €698,812.02 in the territory of
Malta and the total value of assets transferred to the joint venture
is less than €698,812.02 in the territory of Malta;
• two or more undertakings merge, or one or more undertakings
acquire sole or joint control of another undertaking, provided
that none of the parties to the concentration are engaged in business activities in the same product and geographical market, or
in a market that is upstream or downstream of a product market
in which any other party to the concentrations is engaged; or
• two or more undertakings merge or one or more undertakings
acquire sole or joint control of another undertaking and two or
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more of the parties to the concentrations are engaged in business
activities either in the same product and geographical market
and their combined market share is less than 15 per cent or in a
product market which is upstream or downstream of a product
market in which any other party to the concentration is engaged
and their combined market share is less than 25 per cent.
The simplified procedure is available where there is not going to be
a substantial lessening of competition.
Generally, implementation of the transaction must be suspended
until clearance. However, the law specifically allows the implementation of a public bid that has been notified, provided that the acquirer
does not exercise the voting rights attached to the security or does so
only to maintain the full value of those investments and on the basis
of a derogation granted by the DG. Furthermore, in all cases the DG
may, upon a reasoned request and after having taken into account
the effect of a suspension (eg, major financial risks) and the threat
of competition, grant a derogation from the obligation to suspend
transactions prior to clearance and this derogation may be subjected
to conditions and obligations to safeguard effective competition. The
Office for Competition has to date never received such a request.
The DG shall examine the notification and shall determine
within a six-week period whether to proceed with one of the following methods:
• conclude that the concentration notified does not fall within the
scope of these regulations and record that finding by means of a
decision;
• conclude that the concentration notified, although falling within
the scope of these regulations, does not raise serious doubts about
its lawfulness in terms of the CCRs and decide not to oppose it;
the DG shall declare it to be a lawful concentration and such a
declaration shall also cover restrictions directly related and necessary to the implementation of the concentration; or
• initiate proceedings after concluding that the concentration notified falls within the scope of these regulations and raises serious
doubts as to its lawfulness in terms of the provisions of these
regulations. All proceedings are deemed to be closed by means
of a decision, which, subject to certain exceptions, must be taken
within not more than four months of the date on which proceedings are initiated.
Where the DG finds that, following modification by the undertakings
concerned, a notified concentration no longer raises serious doubts
as to its lawfulness, the DG may decide to declare the concentration
to be a lawful concentration.
The CCRs state that all the aforementioned time periods shall
be suspended in a number of cases where, inter alia, the information
given is not provided in full.
Where the DG has not taken a decision within the time limits set
in the CCRs, the regulations state that the concentrations shall be
deemed to be lawful.
The general rule states that a concentration shall not be put into
effect either before its notification or until it has been declared lawful. However, the CCRs contain the following exceptions. The rule
above does not apply in cases of a public bid which has been notified
to the DG and on the basis of a special derogation granted by the
DG, provided that the acquirer does not exercise the voting rights
attached to the securities in question or does so only to maintain the
full value of those investments.
The DG will grant, at his or her discretion, said derogation upon
a reasoned request before notification or after the transaction, after
taking into account, inter alia, the effects of the suspension on one
or more undertakings concerned in a concentration or on a third
party, and the threat to competition posed by the concentration. Furthermore, such derogation may be made subject to conditions and
obligations to ensure conditions of effective competition.
The approach of the relevant authorities has not been affected
by the economic crisis.
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12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

If a transaction is carried out before clearance, apart from any penalties that may be levied for this breach, its validity will depend on
whether clearance is eventually granted. If the result is that the concentration is allowable under the CCRs, then it is likely that the
transactions will be deemed valid.
The CCRs contain special rules regarding securities. The provisions discussed in questions 11 and 12 shall have no effect on the
validity of transactions in securities, including those convertible into
other securities admitted to trading on a market, which is regulated
and supervised by the competent authorities appointed under the law
and that operates regularly and is accessible directly or indirectly to
the public, unless the buyer and seller knew or ought to have known
that the transaction was carried out in contravention of the provisions of the CCRs.
A concentration shall not be put into effect either before its notification or until it has been declared lawful pursuant to a decision
under regulation 6(1)(ii) or regulation 8(2) or on the basis of a presumption according to regulation 9(7).
Nevertheless, severe penalties apply for breaches of the provisions of the CCRs. The CA stipulates that a person found guilty of
a breach is liable in solidum with the undertaking in whose interests
he or she was acting to a fine up to 10 per cent of the turnover of
the said undertaking.
The CCRs also provide for penalties in situations where clearance or derogations from suspension are granted subject to certain
conditions or obligations, which are then breached by the undertakings. In these cases, as in the case where the DG orders the cessation
or dissolution of the concentration, the applicable punishment under
the CA shall be a fine ranging between e1,000 and e10,000.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

No specific reference is made to foreign-to-foreign mergers in the
relevant laws and the normal provisions are applicable.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Local authorities are empowered to take the necessary remedial
action in the case of a foreign-to-foreign merger that is in breach of
the CCRs. Naturally such a merger would be acceptable if it has a
minimal effect on the Maltese market. ‘Hold-separate’ arrangements
may be used, but, nevertheless, the merger is likely to be caught under
the CCRs if, notwithstanding the arrangement, it results in a lessening of competition in the Maltese market.
15 Are there any special merger control rules applicable to public
takeover bids?

A public bid that has been properly notified is not suspended before
clearance, provided that the acquirer does not exercise the voting
rights attached to the security or does so only to maintain the full
value of those investments and on the basis of a derogation granted
by the DG in terms of the CCRs.
The CCRs stipulate that the bidder acquiring an undertaking or
part thereof must submit the notification. Furthermore, in such cases,
form CN specifically requires:
• a declaration of whether any public offer for the securities of one
party by another party has the support of the former’s board of
directors or other bodies legally representing that party; and
• a copy of the offer document, which, if unavailable at the time
of notification, should be submitted as soon as possible and no
later than when it is posted to shareholders.
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16 What is the level of detail required in the preparation of a filing?

The notification of concentrations is to be made in accordance with
the provisions of the form CN contained in a schedule attached to
the CCRs. This form requires the applicants to supply details about,
inter alia:
• the notifying party and all parties to the concentration;
• the nature of the concentration;
• the extent to which the parties are involved in the concentration;
• the economic and financial structure of the concentration;
• the proposed structure of ownership and control;
• the worldwide and Maltese turnover;
• details on product and market descriptions (including structure
of supply and demand, market entry and pre-existing agreements
in the market) together with all supporting documentation; and
• all ancillary restraints entered into by the parties to the concentration and other involved parties (including the seller and
minority shareholders).
Until all the required information is supplied, the notification will be
deemed to be incomplete and no time frames shall commence until
all the necessary information and details are supplied.
17 What is the timetable for clearance and can it be speeded up?

Please refer to question 11.
18 What are the typical steps and different phases of the investigation?

The investigative process can be broadly divided into two separate
phases. The first phase commences from notification and lasts until
the initial decision is issued whereby the DG determines whether to
start proceedings. The second phase comes into effect when, upon
finding that a concentration raises serious doubts as to its lawfulness in terms of the CCRs, the DG initiates proceedings to further
investigate and, if need be, induce modification by the applicants of
the said concentration to bring it within the parameters of the CCRs.
Within this second phase, undertakings may submit commitments with a view to rendering the concentration lawful and the DG
may in turn request the supply of certain additional information as
well as order certain investigations to be carried out. At the end of
this phase, the DG either declares the concentration to be in breach
of the CCRs and therefore prohibits it, or else finds it to be allowable subject to the imposition of certain conditions, restrictions or
modifications and issues a decision to that effect.
In the case of concentrations deemed not to raise serious doubts
as to their legality in terms of the CCRs and falling within the ambit
of the simplified procedure, the DG shall issue a short-form decision
to that effect within four weeks from notification.
Substantive assessment
19 What is the substantive test for clearance?

To determine whether a concentration is deemed to be legal, the
CCRs require the DG to take into account, inter alia, the need to
maintain and develop effective competition in the Maltese market,
the geographical and product markets and potential competition
from other undertakings. The test for product markets stipulates,
inter alia, the need to give regard to issues of substitutability, conditions of competition, prices and cross-price elasticity of demand. The
geographic market test comprises an analysis of the area in which
conditions of competition are sufficiently homogeneous and distinct
from neighbouring areas. In this regard, one must comment that
the Maltese market, when distinct from the EU market, is generally
considered as one single geographic area.
Other factors taken into account in making an assessment of a
notified concentration include:
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•
•
•
•
•
•
•

whether the business or part of the business of a party to the
concentration has failed or is likely to fail (to the best of our
knowledge, there have not been any instances where this failingfirm defence has been raised);
the market position of the undertakings concerned and their economic and financial power;
the alternatives available to suppliers and users and their access
to supplies or markets;
any legal or other barriers to entry;
supply and demand trends for the relevant goods and services;
the interests of the intermediate and ultimate consumers;
the development of technical and economic progress provided
that it is to consumers’ advantage and does not form an obstacle
to competition; and
the nature and extent of development and innovation in a relevant market.

The approach of the relevant authorities has not been affected by
the economic crisis.
20 Is there a special substantive test for joint ventures?

As explained previously, certain joint ventures fall under the CCRs.
In addition to a general substantive test applicable to concentrations
in general (see question 19), in case of a joint venture the DG should
have particular regard as to whether two or more parent companies
retain significant activities in the same market as the joint venture or
in a market which is neighbouring, downstream or upstream from
that of the joint venture, and as to whether the coordination resulting
from the joint venture affords the undertakings concerned the possibility of eliminating competition in respect of a substantial part of
the products or services in question.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Office for Competition would request all the information as set
out in form CN for the purposes of assessing a concentration. This
would include an investigation and determination of:
• its market share thresholds;
• whether or not there is overlap between the relevant geographic
market and relevant product market;
• market power; and
• whether there is an effect on the competition in the Maltese
market.
It will also consider whether the benefits derived from the merger
outweigh the effects on competition in Malta. However, the company
has to prove that these efficiency gains cannot otherwise be attained,
are verifiable and likely to be passed on to consumers in the form
of lower prices, or greater innovation, choice or quality of products
or services.
The Office for Competition is concerned with mergers that have
horizontal effects (where two or more parties to the concentration
are engaged in business activities in the same product market and
where the concentration will lead to a combined market share of
15 per cent or more) and vertical effects (where one or more of the
parties to the concentration are engaged in business activities in a
product market which is upstream or downstream of a product market in which any other party to the concentration is engaged, and
any of their individual or combined market share is 25 per cent or
more, regardless of whether there is or is not any existing supplier
or customer relationship between the parties to the concentration).
Mergers having vertical effects will most probably create barriers to
entry in the market or will increase the possibility of parties colluding in the market.
The Office for Competition is also concerned with the following
issues:
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•
•
•

supply and demand, including supply and distribution structures,
maintenance of service networks and the identity of major suppliers and customers;
existing cooperative agreements within the market; and
certain cases of conglomerate mergers especially where the
merger creates or enhances portfolio power.

22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The CCRs grant the DG discretion to hear other persons or undertakings showing a sufficient interest in the concentration. Apart
from representatives of the administrative or managerial bodies of
the undertaking concerned, the representatives of the employees of
such undertakings shall on request be entitled to be heard. It appears
that concentrations that may have the effect of terminating employment will almost certainly not be looked upon favourably by the
authorities.
Other issues that may be taken into consideration are the effect
of the concentration on research and development.
The approach of the relevant authorities has not been affected
by the economic crisis.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The CCRs lay down the framework for various economic considerations to be made. In determining whether a concentration is prohibited or not, the DG is obliged to take into account, inter alia, whether
the business or part of the business, or a party to the concentration
has failed or is likely to fail; and the economic and financial power
of the undertakings concerned.
Concentrations that bring about or are likely to bring about gains
in efficiency that will be greater than and will offset the effects of any
prevention or lessening of competition resulting from or likely to
result from the concentration are allowed if the undertakings prove
that such efficiency gains cannot be attained otherwise and are verifiable in the form of lower prices, greater innovation and choice or
quality of service to consumers.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The merger control legislation in Malta allows the relevant authority
to perform the following:
• the imposition of conditions and restrictions upon the applicants
when granting clearance thereby regulating the transactions to be
performed;
• a revocation of clearance where:
•	the decision is based on information supplied by the undertakings which turns out to be incorrect or obtained by deceit;
or
•	the undertakings concerned commit a breach of a commitment attached to the decision;
• the imposition of fines on the undertakings concerned where
such undertakings are in breach of any of the provisions of the
CCRs; and
• a declaration of invalidity of concentrations.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Notifying parties that are informed by the DG that the concentration they notified raises serious doubts as to its lawfulness under
the CCRs, may, within the prescribed time frames (see question
11), enter into negotiations with the DG and effect modifications or
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otherwise submit commitments and restrictions to which the concentration will be subjected in case of clearance. There are no restrictions
as such as to the method to be proposed by the notifying parties
and the undertakings concerned are given adequate opportunities to
remedy the situation by proposing a remedy, including divestments.
Clearance will only be given, however, if the remedies have been
agreed to by the DG and the concentration will not lessen effective
competition.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

No specific conditions for such remedies are established by law. The
conditions would generally be stipulated by the DG and may include
a time frame within which divestments or other remedies must be
implemented.
The approach of the relevant authorities has not been affected
by the economic crisis.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Although there are foreign-to-foreign mergers which, from time to
time, are notified to the Maltese authorities, so far no occasions
have arisen where such mergers were objected to in Malta. Generally, where the Maltese authorities may have had cause to object to
any such merger, this would also have been stopped or objected to
by authorities elsewhere, foremost among which is the European
Commission.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

If the parties to a concentration or other involved parties (including seller and minority shareholders), or both, enter into ancillary
restraints that are directly related to and necessary to implement the
concentration, these restrictions may be assessed in conjunction with
the concentration itself.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The CCRs place a considerable emphasis on customers and the preservations of their rights. In fact, form CN requires the provision of
details of the five largest independent customers of the parties to the
concentration in each affected market. Within this framework, it
may be envisaged that the DG will consult these customers to determine the effect that the proposed concentration will have upon them.
Moreover, the notification is required to be published and upon such
publication, any interested third party, including competitors, may
come forward and present his objections to the DG.
Furthermore, before taking any second-phase decision (see
question 18), the DG may, if he or she deems it necessary, request
information from or hear other persons or undertakings that show
a sufficient interest in the concentration. A request of information to
a third party by the DG, which, in the course of his or her investigations has not been answered, operates to suspend the running of
time within which the DG is bound to give a decision, although this
shall not extend the maximum allowable time frame for a decision.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Following notification, the proposed concentration is published in a
local daily newspaper and in the government gazette, inviting third
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parties to make submissions. The information given concerns the
actual notification, the names of the parties, the nature of the concentration and the economic sectors involved.
The CCRs do, however, oblige the DG who is bound by professional secrecy, to take account of the legitimate interests of the
undertakings concerned in the protection of their confidentiality
and business secrets. Furthermore, information acquired by the DG
during hearings or following a request made to the parties for an
investigation shall be used only for the purposes of that hearing and
information requested may not be disclosed.
Finally, decisions taken by the DG are published, but the CCRs
once again oblige the DG to have regard for the legitimate interests
of undertakings in the protection of their business secrets.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Although there is no provision to this effect, there is little doubt
that, where necessary, the Office of Competition will cooperate with
foreign authorities. The Office for Competition is the designated
competition authority under article 35 of EC Regulation 1/2003
and, as such, must cooperate with the European Commission. The
Office for Competition is also a member of the European Competition Network, and is often involved in cooperation relating to various matters including investigations, interpretations and liaison with
foreign authorities.
Judicial review
32 What are the opportunities for appeal or judicial review?

Throughout the investigation process preceding the decision, all parties may make new submissions and proposals to remedy any situation that may raise doubts as to the lawfulness of the concentration.
The persons, undertakings or association of undertakings concerned or any third party entitled to a hearing in accordance with
the CCRs (see question 22) may, within 20 days of notification
or publication of the decision, request that the DG submit his or
her decision for review by the Appeals Tribunal and the DG shall
forthwith comply with this request. The submission for review shall
not, however, automatically suspend the decision unless the Appeals
Tribunal, upon a reasoned request by a party to the appeal, and
after considering the submissions of the DG, suspends the decision,
administrative fine and, or daily penalty payment under such conditions it deems fit, stating its reasons. The decision of the Appeals
Tribunal shall be final.
The Appeals Tribunal may annul the whole or part of a decision
taken by the DG under the CCRs and in such cases, the periods
referred to in question 11 shall recommence from the date of the
decision of the Appeals Tribunal, or if a decision from such Tribunal is filed, from the date of the judgment of the Court of Appeal.
The CA also provides for a situation where the DG may revise or
alter his decision where the information on which it was based had
been false, misleading or incomplete, or the market conditions had
changed significantly.
At present, there is no appeal to a higher authority from a decision of the Appeals Tribunal. However, this does not preclude an
appeal to the Civil Court on grounds of a breach of the principles of
natural justice by the Appeals Tribunal. See, for example Simonds
Farsons Cisk plc v Agent Direttur ta’ L-Ufficju tal-Kompetizzjoni
Gusta et, decided by the First Hall of the Civil Court on 27 October
2004, and Imnara Limited v Ufficju ghall-Kompetizzjoni, decided
by the Appeals Tribunal for Competition and Consumer Matters,
on 20 March 2013. The case of S&D Yachts Limited v Direttur talUfficju tal-Kompetizzjoni Gusta et, decided by the First Hall of the
Civil Court on 20 April 2010, is regarding a matter of judicial review.
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33 What is the usual time frame for appeal or judicial review?

36 Are there current proposals to change the legislation?

Please refer to question 32.

The CCRs were amended in 2011, primarily by amending the
appeals procedure, notification of the DG’s decision and fines and
penalties that may be imposed. There are no current proposals to
further amend the CCRs.
The Malta Competition and Consumer Affairs Authority Act
came into force in 2011. By virtue of this Act, the Malta Competition
and Consumer Affairs Authority has been created. The Office for
Competition is now part of this Authority. One of the responsibilities of this Office is the examination and control of concentrations
between undertakings in terms of their effect on the structure of competition on the market.
Within the Office for Competition, the Inspectorate and Cartel
Investigations Directorate is responsible for detecting and curtailing cartels and carrying out inspections in terms of the CA. The
Communications, Energy, Transport and Financial Services Market
Directorate shall be responsible for concentrations in regulated markets. The Primary, Manufacturing and Retail Markets Directorate
focuses on restrictive practices and concentrations in other sectors
of the economy.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

To date there have been no foreign-to-foreign merger cases that
were objected to in Malta. Generally, where the Maltese authorities
may have had cause to object to any such merger, this would also
have been stopped or objected to by authorities elsewhere, foremost
among which is the European Commission.
35 What are the current enforcement concerns of the authorities?

During 2012 and 2013, the Maltese Competition Authority has chosen to focus primarily and is carrying out investigations on matters
that affect consumer welfare. The Authority is specifically focusing
on issues such as better prices and promoting further competition to
have a wider choice of products. The Authority also issued a decision
along those lines in 2012 regarding the supply of school uniforms.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The Federal Law on Economic Competition (the FLEC), which came
into force in 1993 (amended in 2006 and 2011), and its implementing regulations govern merger control. Enforcement is the exclusive
responsibility of the Federal Competition Commission (FCC), a
fairly independent administrative body with powers to enforce the
FLEC and adjudicate cases.
2

What kinds of mergers are caught?

The FLEC employs a very broad interpretation of ‘concentrations’,
a term that includes mergers, acquisitions of control or any acts by
which shares, trusts, equity, partnerships and assets of any kind are
concentrated. Straightforward business vehicles that meet monetary
thresholds should thus be informally referred to the FCC before
filing.
3

What types of joint ventures are caught?

Under Mexican competition law, joint ventures above jurisdictional
thresholds (see question 5) are subject to clearance before they are
completed. Assessment of these cases is similar to that of other concentrations (see question 19).
Although joint ventures are not addressed directly in the statute or regulations, current practice considers such arrangements as
concentrations and thus subject to pre-notification rules if and when
thresholds are met. Joint ventures are currently subject to rule-ofreason analysis, and where there are substantial horizontal issues in
a particular case, it is therefore strongly advisable to explain and be
prepared to substantiate the lack of anti-competitive concerns and
efficiencies expected to arise from the joint venture to avoid incurring
outright prohibition.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

There is no definition of control. Transactions meeting the broad
definition of ‘concentration’ (‘merger, acquisition of control or any
act’) and the monetary thresholds must be notified, regardless of the
nature of what is being acquired. However, minority interests, noncontrolling or any other ancillary participation should be claimed as
of lesser concern (or mitigating factors) in merger review.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Mexican law provides for pre-merger notification of all transactions
in which the value of the target exceeds the equivalent of multiples
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of the minimum wage in the Federal District of Mexico City (a
benchmark common to all legal thresholds), currently about US$95
million; or where there could be an accumulation of 35 per cent of
the assets or stocks of a firm worth about US$95 million or having
sales in Mexico of such amount or more; or where two or more
firms with individual or joint sales of about US$257 million or more
are involved and the additional assets or capital acquired in Mexico
exceed about US$45 million. The FCC welcomes informal inquiries
from parties regarding specific doubts as to threshold analysis. Written but non-binding comfort letters may be requested if parties are
clearly identified and proper powers of attorney are submitted with
sufficient data to assess the specific problems prompting such inquiry.
The last paragraph of article 22 of the FLEC states that transactions below legal thresholds cannot be investigated after a year of
completion.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The FLEC provides for mandatory pre-merger notification only,
that is, those mergers or ‘concentrations’ meeting or exceeding the
monetary thresholds prescribed by law. However, now parties may
voluntarily file a notification even if the transaction does not meet or
exceed the thresholds and the agency may process it as a mandatory
filing, or parties may seek a non-binding opinion from the FCC for
planning purposes.
It is important to note that the FLEC now exempts from notification (article 21 bis 1) among others, the following:
• mergers where the acquirer increases its participation in the
acquired party over which the acquirer holds control since its
incorporation or starting of operations dates, or when the FCC
has already authorised the acquisition of such control;
• corporate restructures (ie, when all participating parties belong
to the same ‘control group’ with no third party involved);
• transactions involving firms listed in stock exchanges (Mexican
or foreign) where the acquirer is allowed to purchase in one or
several acts less than 10 per cent of the corresponding stock or
title, and said acquirer may not exercise control over or influence
the administration or corporate strategy, and may not exercise
voting rights for 10 per cent or more of the stock, and may not
appoint or remove target’s members of the board, directors or
managers; and
• acquisitions of stock, trusts, investments or similar title by
one or more pure speculative investment funds provided that
they do not already own assets or participation in any target’s
competitors.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

It should be expected that all mergers affecting assets or operations
of economic agents doing business in Mexico will in principle be
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subject to pre-merger notification. However, article 20 of the FLEC
now clarifies that thresholds are to be assessed on a national impact
basis: ‘assets’ are understood to include only those located within
Mexican territory; and ‘sales’ are now understood to be only sales
originated in Mexico. Only parties with combined worldwide assets
or sales of over approximately US$257 million or more will have to
notify foreign-to-foreign transactions provided that the target (worth
about US$45 million or more) is located in Mexico.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Mergers in some sectors or areas restricted for purposes of foreign
investment also need to be cleared with the relevant authorities.
Mergers in banking and telecommunications are heavily regulated.
In any event, compliance with legislation and other administrative
filings should be consistently planned to avoid further requests or
unwanted delay.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The FLEC provides that mergers reaching or exceeding legal thresholds must be notified to the FCC before they are carried out. A general recommendation regarding a deal with evident complexity or
antitrust concerns would be:
• to consult on complex horizontal mergers with the FCC before
any important information is actually shared between parties;
• to exchange letters of intent or enter into similar agreements,
subject to FCC approval;
• to refrain from actual transfer of assets or administration; and
• to refrain from publicly announcing completion or closing.
If a special time frame for the deal or special confidential arrangements is needed, it is advisable to approach the FCC to obtain its
approval of such arrangements.
In accordance with 2011 amendments to the FLEC, penalties for
not filing reportable transactions may be up to 5 per cent of parties’
involved turnover in Mexico.
10 Who is responsible for filing and are filing fees required?

Although the FLEC does not spell out who is legally bound to file,
implementing regulations provide that all participating parties must
file, but at the same time accept that one party may act as common
representative. Both parties should be seen to be disclosing the information needed for a proper assessment of the merger. Since each
merger raises different economic and legal issues, according to the
specific market circumstances of the case, it is advisable to make sufficient plans before appearing before the FCC so that information
that is best suited to the purpose of convincing the authorities can be
supplied, thereby avoiding requests that may delay full completion
of the deal. In any case, once all the data has been gathered and the
briefs or questionnaires have been completed, it is generally advisable to have access to both parties’ data and information, except for
information that is clearly confidential. There is no filing fee.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Article 20 of the FLEC provides powers to the FCC to issue a ‘freeze’
order within 10 days of the filing to wait until the FCC issues its
authorisation. If the FCC does not issue such order, the parties are
allowed to close under the risk of a faulty filing or a negative or
conditional ruling.
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12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Theoretically, there is a possibility of a transaction being void as well
as incur the risk of being fined (up to 8 per cent of parties’ turnover
in Mexico). In practice, the main risk is that of an FCC ruling or a
request to modify the structure or terms of the ‘closed’ transaction,
resulting in higher costs, delays and clients’ displeasure. The FCC is
particularly sensitive to such closings. In transactions with little risk
of raising antitrust concerns, attorneys may design contractual provisions to allow closing within comfortable margins. Bona fide negotiations to solve related problems with the FCC may be successful.
It is lawful to close a transaction (not subject to a ‘stop’ order)
with substantive effects suspended until final clearance by the FCC.
Closing a non-reported transaction subject to reversal effects if clearance is not obtained may result in fines and in a faulty and therefore
legally unclear transaction.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

No. As stated in question 7, foreign-to-foreign transactions with no
effects in Mexico are not bound to be notified. But if the transaction
has to be notified and the parties close before clearance, sanctions
are a possibility.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

If a ‘stop’ order is issued, closing a transaction before clearance may
be subject to fines and the transaction must be notified afterwards.
Potential solutions to obtain clearance may include brand or production capacity divestiture or licensing.
15 Are there any special merger control rules applicable to public
takeover bids?

No.
16 What is the level of detail required in the preparation of a filing?

Filings can be of two basic kinds: short form and long form. Shortform filings require a brief with basic information on the parties and
the main characteristics of the proposed transaction, indicating why
it will not strengthen a dominant position or, more generally, why it
will not lessen, impair or prevent competition. The FCC may require
further data, turning it into a long-form filing. Parties may opt to file
a long form, which requires the data and information necessary to
define the relevant market and to assess market power, in which case
they are faced with a rather cumbersome questionnaire or with preparing a technical brief addressing the competition issues and even
offering econometric analyses in support in complex cases.
As a general rule, a lengthy questionnaire is required. Although
the questionnaire may appear complex and, in most cases, too broad
and too detailed, reasons may be offered to explain why many items
are not applicable or information or market data is not available. It
may also be possible to file information or data that is more relevant
to the assessment. In any case, a close follow-up strategy is needed
to convey any further relevant data and get a quick response from
the FCC.
Solid market data and economic reasoning offer the best guarantee of good results and of avoiding misunderstandings of a factual
or analytical nature. A balance must be struck between quantity of
data and simplicity of argument. Most of the time spent before filing
should be dedicated to the planning of information gathering so as
to avoid delays and minimise the risk of FCC opposition.
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All information must be in Spanish, with proper translations of
non-Spanish material. However, current practice allows the filing of
non-essential documents in English.
Depending upon the complexity of the transaction and the extent
and quality of the information available, a typical filing may be 10
to 40 pages long (excluding the formal and analytical annexes). It
may take anything from one to six weeks to complete the filing in
non-complex cases.
17 What is the timetable for clearance and can it be speeded up?

If the FCC has concerns about the transaction, it may issue a ‘stop’
order or immediately order the parties to avoid unduly interchange of
information. Current practice is that it issues such orders in almost all
horizontal cases that are likely to raise substantive concerns.
The statute now grants parties the right to request, from the
day of filing, that the transaction should be reviewed under a ‘fasttrack’ procedure if the parties can show the FCC that the proposed
transaction evidently may not lessen, harm or impair the competitive process. If the parties are successful, the FCC shall issue a ruling within 15 days. The 2011 amendments to the FLEC concerning
the fast-track analysis include a general principle subject to several
conditioning factors: parties must claim that the acquirer does not
already participate in markets related to the target’s relevant market.
The FCC may request additional information within 15 business
days after a satisfactory filing has been submitted. Filing parties have
up to 15 business days from that time to produce such additional
information, data or documents, but this may be extended when
there are justifiable grounds.
After the second request for information is met, the FCC has 35
business days within which to issue a ruling. If the FCC fails to issue
such ruling, under a ‘sunset provision’ the filing is deemed approved
by the FCC by default (although this is a most uncommon event).
Before the 35-day period elapses, the FCC chairman may extend this
period by up to an additional 40 business days, which would bring
the whole filing review period to a total of around 105 business days,
depending on when time is counted from in each specific case. In
extreme cases, however, the FCC could take up to 155 days.
A hands-on and fully cooperative approach by the parties may
shorten the review process.
18 What are the typical steps and different phases of the investigation?

Parties may be asked to explain, orally or in writing, some of the
data or arguments in the filing (a formal second request for information). The FCC may conduct an investigation to complement information contained in the filing, which may involve requesting data
or information from competitors, clients or suppliers. The FCC may
issue a ‘stop order’ (an order not to close the transaction while it
conducts its merger review). The FCC’s enforcement branch then
produces a report with a recommendation to be submitted to the
FCC’s five-member adjudicating panel. The FCC’s adjudicating panel
issues a ruling. Parties may appeal against the ruling before the FCC
and, subsequently, before a federal judge strictly on constitutional
grounds.
Substantive assessment
19 What is the substantive test for clearance?

The main substantive test is whether the transaction will reduce,
impair or prevent competition. The pro-competitive effects of the
proposed transaction are weighed against the anti-competitive effects.
The main test is then broken down into three sub-tests:
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•
•
•

acquisition of market power to the extent of being able to determine price levels or restrict output in the relevant market;
intent to displace or the effect of displacing competitors orientated to obstruct or with the effect of obstructing market entry;
and
intent to facilitate, or the effect of facilitating monopolistic practices by merging parties (rule-of-reason offences or ‘abuse of
dominant position’ such as refusals to deal, exclusivity agreements, resale price maintenance, boycotts, predatory pricing,
discrimination, cross subsidies and other vertical conduct cases).

In assessing market power, the FCC primarily relies on concentration indexes such as the Herfindahl-Hirschman Index (HHI) before
it goes deeper into reviewing the substantive points.
The FCC has issued a ‘methodology’ to calculate concentration
indexes. This document is designed to introduce ‘safe harbours’
(HHI increase below 75 points or HHI below 2,000 points after the
transaction). Practice is consistently (and heavily) focused on index
assessment, at least prima facie, so the FCC is shifting the burden of
proof to the notifying parties when indexes exceed accepted levels.
20 Is there a special substantive test for joint ventures?

No. See question 3.
21 What are the ‘theories of harm’ that the authorities will investigate?

FCC practice may not be associated with any single theory of harm.
Depending on the case at hand, the FCC has focused on the analysis
of a combination of the following outcomes: market dominance,
joint dominance, unilateral effects, coordinated effects and vertical
foreclosure. However, no special predominance on any theory may
be singled out.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Although there are no non-competition aspects to merger analysis
provided for in the FLEC, the FCC is subject to the usual political
pressures connected with employment, investment and other circumstances surrounding the transaction. Such pressures, however, may
cut both ways.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The FLEC provides that the FCC, in its merger analysis, must take
into account the potential benefits and efficiencies of the proposed
transactions. 2006 amendments to the FLEC now expressly recognise that parties may claim broad efficiencies that may be ‘favourable
to the competitive process’. These efficiency gains may include the
following:
• the introduction of new products;
• cost reductions arising from the creation of new technologies and
new production methods;
• increases in the scale of production and/or the production of new
goods or services from the same assets;
• the combination of assets or investments to improve the quality
or to extend the attributes of goods and services, improvements
in quality;
• as well as others that demonstrate that net contributions to consumer welfare arising from these practices outweigh their potential anti-competitive effects.
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Update and trends
In November 2012, the New Internal Regulation of the FCC was
published in the Official Gazette. This document strengthens the
Plenary (Committee of Commissioners), regulates the figure of
Commissioner Rapporteur, transfers powers of analysis and research
from the President to the Executive Secretary of the FCC, and includes
modifications to provide greater support and prosecution strength to
the operational areas.
In relation to merger review, according to the FCC’s last annual
report, in 2012 the competition authority reviewed 94 cases; 86 of
those cases were authorised, six were authorised with conditions and
two were blocked.
An example of a relevant case resolved recently by the FCC, is
described below:
Grupo Televisa/Iusacell
In April 2011, Grupo Televisa (Televisa) and GSF Telecom Holdings
(GSF), reported a concentration. The transaction involved the
acquisition by Televisa of 50 per cent of the shares of GSF, owned by
Grupo Salinas, which would keep the remaining 50 per cent.
Televisa is engaged in activities related to mass media (content
production, local broadcasting services, cable networks and radio,
distribution of magazines, among others) and telecommunications
services (local and long-distance telephone and internet services).
Grupo Salinas is also involved in mass media (content production
and local television broadcasting services via TV Azteca) and
telecommunications (mobile telephone and internet services).
Grupo Salinas, through GSF, owns Grupo Iusacell (Iusacell)
and Total Play Telecommunications (Total Play), companies with
concessions to offer local and long-distance telephone services,
internet, and interconnection services with other telecommunications
companies.
The FCC identified the impact of the transaction on the markets
where the parties’ activities overlap. The FCC argued that the
association between Televisa and Grupo Salinas in GSF could create
incentives for both groups not only to cooperate in mobile telephone
services, but to collude in other markets where they overlap.
The FCC identified potential risks in the local television
broadcasting markets, where the parties have incentives to coordinate
their activities. In these markets, both groups control 95 per cent
of local broadcast concessions and 100 per cent of the national
networks. Additionally, the FCC identified important barriers to entry.

Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The FCC may order divestiture of assets, impose conditions or block
the whole transaction outright. The FCC has imposed stringent conditions on an increasing number of cases. The 2011 amendments to
the FLEC now allow some kind of document and data search within
the firms’ domicile, subject to due-process formalities.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. Implementing regulations and current practice allow parties
to offer undertakings that may remedy potential antitrust concerns
during the review process, including divestment of certain assets as
a condition of clearance. Failure to comply with undertakings may
cause divestiture or fines of up to 10 per cent of the parties’ turnover
in Mexico.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The conditions will depend upon the nature and extent of the antitrust concerns at hand; however, the FCC may accept schedules that
set up timing and other relevant facts to ensure that parties comply
with agreed undertakings. It is not uncommon for the FCC to appoint
independent third parties to monitor and report on compliance.
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Competition in this market affects other markets. For example,
57 per cent of total advertising spending in Mexico is invested in open
telecasts, so that advertising in this medium is an essential vehicle
for competition in several markets, particularly in consumer goods
markets. The FCC considered that if prices of broadcast television
advertising increased as a result of less competition among television
networks, advertising companies would face higher costs, which could
be transferred to the final consumer through higher prices.
Since broadcast channels represent over 40 per cent of the total
television audience in Mexico, potential coordination between Televisa
and TV Azteca could be used to displace other pay-TV companies that
were not vertically integrated with Televisa or TV Azteca. Therefore, in
January 2012, the FCC did not authorise the CFC concentration.
However, Televisa and Grupo Salinas filed appeals, which included
the following proposals aimed at resolving the competitive risks
identified by the FCC:
The transaction would be conditioned to, within a two-year period,
that the national government had to open a bidding process for a third
national television network. Otherwise, the FCC would proceed to order
the dissolution of the concentration. If Televisa or Grupo Salinas tried
to hinder the bid, they would be forced to sell to a third-party national
television channel.
Additionally, Televisa and Grupo Salinas agreed to the following
conditions:
• Televisa and TV Azteca cannot discriminate against other
telecommunications companies regarding the sale of advertising
spaces;
• Televisa and TV Azteca cannot condition the sale of advertising
spaces to hiring the services of Iusacell;
• GSF’s board will not include employees of Grupo Salinas or
Televisa involved in television activities;
• Televisa and Grupo Salinas have an obligation to sell their
broadcast television content on a non-discriminatory basis; and
• the company Total Play will not be part of the transaction in order
to prevent Televisa, owner of Cablevision, to be a shareholder in a
competitor.
In June 2012, the FCC authorised the concentration subject to these
conditions, on the grounds that they effectively resolved competition
problems arising from the transaction in its original terms, in the
broadcast and pay-TV markets.

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There is no track record of a special nature.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

It is not uncommon for FCC rulings to include restrictions concerning potential spillover effects over related markets under its powers
to prevent anti-competitive conduct.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

According to the statute and its implementing regulations, customers and competitors may be asked by the FCC to state their views
concerning the actual or potential antitrust risks of a particular transaction. Implementing regulations provide that complaints regarding
transactions that have already been notified to the FCC must be
dismissed. The FCC has consistently shown itself reluctant to allow
complaints of this kind; however, the regulations provide that issues
raised by complainants must be addressed by the FCC in issuing its
ruling in specific transactions.
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30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The FCC usually refrains from disclosing specific information until
it has reached a decision. Parties may either ask the FCC to keep the
case confidential (while offering solid grounds), or let the FCC publish a press release (or a note on the FCC’s website). The FCC usually
contacts media representatives or columnists on high-profile cases.
In principle, all documents and data are available to the merger
parties and the FCC only. However, the FCC may conduct its own
investigations. If there are certain documents or data that may be
justifiably deemed confidential (such as industrial secrets), parties
may ask the FCC to keep them as such, even from one of the merging parties.
Once the FCC issues its final resolution, a public version of that
resolution is available on its website. Parties are allowed to delete
information considered as confidential in terms of article 31-bis, section II of the FLEC and article 82 of the Industrial Property Law,
along with other applicable treaties and regulations. The FCC issues
press releases (or a note on the FCC’s website) containing limited
information, and also publishes brief comments on some mergers in
its annual report.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Mexico has entered into several international arrangements (competition chapters, annexes or memoranda of understanding) to coordinate and cooperate in competition enforcement matters, including:
NAFTA (1994), the European Union (2000), the European Free
Trade Association (2000), the United States (2000), Canada (2000),
Israel (2000), Chile (2004), Korea (2004), Japan (2006), El Salvador (2007), Russia (2010) Nicaragua (2011), and the Dominican
Republic (2012). Such arrangements provide the usual positive comity, exchange of non-confidential information, coordination, cooperation and related items.
Judicial review
32 What are the opportunities for appeal or judicial review?

In principle, judicial review is only available once all administrative
possibilities before the FCC have been exhausted. The FLEC provides for an appeal (reconsideration) before the FCC, if the FCC has
not heard parties in a proper and legal way or if the FCC has not conducted its merger review according to the FLEC and its regulations,
FCC rulings may be challenged on constitutional grounds before a
federal judge. If FCC rulings are not challenged in time, Mexican law
provides that mergers may not be challenged thereafter.

MEXICO
There are no cases regarding merger control that have been
resolved in the Judiciary Branch recently.
A recent decision regarding the confidentiality of the information
is indicated below.
In July 2008, Ajemex, claimed that the FCC had to recognise its
legal interest in a certain concentration. However, Ajemex was not
part of that concentration; it was a competitor of the companies that
reported that transaction. In August 2008, the Executive Secretary of
the FCC denied Ajemex access to the file.
Not satisfied with that resolution, Ajemex filed an injunction
before the Judiciary Branch, arguing that its competitor’s condition
justified its legal interest to access the file. However, the Federal Judiciary (2010) denied an injunction to Ajemex, determining that it
would not allow this company the status of a party in a concentration procedure because that would potentially give that character to
anyone who is considered a competitor in the market.
The importance of this resolution is that the Judiciary Branch
made a clear definition of the legal nature of concentrations and concluded that the only parties with legal interest in these proceedings
are those that reported the operation. Thus, this resolution provides
greater legal certainty to economic agents reporting a concentration,
to safeguard confidential information included in the files.
33 What is the usual time frame for appeal or judicial review?

For an FCC appeal, this must be filed within 30 business days after
the first-instance FCC ruling is notified to parties. In the meantime,
the effects of the FCC ruling (or orders) are suspended. The FCC has
up to 60 calendar days to rule upon the appeal.
For court recourse, parties must file petitions within 15 business
days after being notified of the FCC’s ruling on the appeal. A district
judge may take several months to issue its ruling. Parties may appeal
before a circuit tribunal as a last resort. The appeal may take between
one and five years to be ruled upon.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In terms of concentrations, 118 cases were attended, 86 were authorised, six were conditioned, two were blocked, 14 were considered
justified notice, two were closed and eight were pending under review
for 2013. The most relevant cases include: Grupo Televisa/Iusacell,
Delta Airlines/Grupo Aeroméxico, Coca-Cola FEMSA/Grupo
Fomento Queretano, Nestlé/Pfizer, Anheuser-Busch Inbev/Grupo
Modelo, and Afore Bancomer/Afore XXI Banorte.
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35 What are the current enforcement concerns of the authorities?

Current enforcement concerns include telecommunications (the legal
framework has been modified by Congress), transportation, energy
and financial services (new legal framework under review).
36 Are there current proposals to change the legislation?

Yes. In April 2013, Congress made amendments to article 28 of the
Federal Constitution concerning telecommunications industries.
Amendments include the creation of the Federal Telecommunications Institute (FTI), which will be entitled to review competition
issues (mergers, acquisitions, and monopolistic practices) in telecommunications industries.
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Additionally, the FCC will be substituted with the Federal Commission on Economic Competition (FCEC), which will not review
telecommunications cases.
General rules, acts or omissions of the FCEC and the FTI may be
challenged only through indirect amparo proceedings and will not be
subject to suspension. In cases in which the FCEC imposes fines or
the divestiture of assets, rights, or shares, they will be executed until
the amparo proceeding is resolved.
The FTI and the FCEC will be integrated by seven Commissioners, including the President Commissioner, and they will be
appointed on a staggered basis by the Federal Executive and ratified
by the Senate.
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Legislation and jurisdiction

3

1

Despite the fact that the provisions of the Law do not expressly refer
to them, joint ventures might fall under the scope of the Law provided that they fulfil the definition of a concentration set out in question 2 and the threshold stated under question 5.
No definition of the types of joint ventures that might be caught
has been provided at this stage by the Moroccan competition
authorities.

What is the relevant legislation and who enforces it?

The Moroccan merger control rules are set out in Law No. 06-99 of
5 June 2000 (Dahir No. 01-00-225) on free pricing and competition
(the Law) and its enforcement decree No. 2-00-854 (the Decree).
The Moroccan merger control authorities consist of:
• the prime minister, who has decision-making power; and
• the Competition Council, which has a consultative role when the
notified concentration is likely to infringe competition.

4

When the notified concentration concerns specific sectors, sectoral regulators are consulted by these competition authorities. This
includes the National Telecommunications Regulatory Authority
(ANRT) for the telecommunications sector; the High Authority for
Audio-visual Communication (HACA) for the audio-visual market;
the Bank Al Maghrib (BAM) for banks; the Council for Ethical
Standards in the Securities Market (CDVM) for the stock exchange;
the Insurance and Social Security Directorate for insurance; and the
National Ports Agency (ANP) for ports.
Legally, there is no mandatory consultation procedure that
requires competition authorities to consult with other sectoral regulatory bodies about the notified concentrations affecting their sector. Nevertheless, to address this situation, a new bill (No. 20-13)
relating to the competition council introduces a mutual consultation
procedure in antitrust and concentration cases. (article 8 of the bill).
For the specific case of the telecommunications industry, Law
No. 55-04 and its enforcement decree authorises the sectoral regulatory agency (ANRT) to enforce the concentration control provisions
(article 10 et seq of Law No. 06-99) in its industry. To the best of
our knowledge, this jurisdiction has never been implemented by the
ANRT.
2

What kinds of mergers are caught?

The Moroccan merger control applies to ‘concentrations’ which,
according to article 11 of the Law, may result from any measure,
regardless of its form, which:
• leads to a transfer of ownership  or a transfer of right of use over
all or part of the assets, rights and obligations of an undertaking;
or
• as its object or effect, allows an undertaking or a group of them
to exercise, directly or indirectly, a decisive influence on one or
several other undertakings.
According to the Moroccan Competition Council:
• the transfer of ownership or right of use can result notably from
absorption mergers, mergers, partial transfers of assets or acquisitions; and
• t he ‘decisive influence’ means the power to block decisions that
determine the commercial strategy of a company.
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What types of joint ventures are caught?

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

There is no definition of ‘control’ but it appears that control arises
from any measure, regardless of its form, which leads to a transfer of
ownership or a transfer of right of use over all or part of the assets,
rights and obligations of an undertaking; or as its object or effect,
allows an undertaking or a group of them to exercise, directly or
indirectly, a decisive influence over one or several other undertakings.
Minority interests or other interests might be caught as long as
they allow an undertaking or a group of them to exercise, directly or
indirectly, a decisive influence on one or several other undertakings.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The Law provides for a market share threshold: under article 10 of
the Law, the notification of a concentration should take place when
the undertakings which are parties to the concentration, or which are
the subject of the concentration, or the undertakings which are economically linked to them, have generated altogether, during the previous calendar year, more than 40 per cent of the sales, purchases or
other transactions on a national market of identical or substitutable
goods, products or services, or on a significant part of such market.
The Moroccan legislation does not define the undertakings
which are ‘economically linked’ to the undertakings which are parties to the concentration or the subject of the concentration and we
assume that this term includes at a minimum their subsidiaries, their
parent companies and their sister companies.
The Law is not clear as to the necessity to notify a transaction
when only one the parties involved, for example the target company,
has a market share exceeding the 40 per cent threshold and when the
planned concentration will thus not lead to any addition of market
shares. However, the Competition Council has already examined a
concentration where only the target company was active in Morocco
(Opinion of November 2011 relating to the acquisition by CCPL of
Ono Packaging Maghreb) and it is highly recommended to notify
where at least one the undertakings involved in the concentration has
a market share that exceeds the 40 per cent threshold.
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To the best of our knowledge, the Moroccan competition authorities have not defined any circumstances under which transactions
falling below this threshold may be investigated.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Under article 12 of the Law, the filing is mandatory and the Law does
not provide for any exception to this rule.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers have to be notified as far as they fulfil the
market share threshold set out under question 5. No specific local
effects test is needed.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Concerning foreign investments, a convertibility regime has been
set up in favour of foreign investments by the ‘Instruction Générale des opérations de change 2011’ of the Foreign Exchange Office.
Concerning foreign exchange regulations, the convertibility regime
guarantees to foreign investors concerned total freedom to carry out
their investment operations in Morocco, transfer any income from
such investments, and transfer back any income resulting from the
transfer or liquidation of their investments when the investments
have been made in foreign currencies. The convertibility regime holds
that an investor must, within six months from the date of the Foreign
Investment, file a report with the Foreign Exchange Office including
all the details and supporting documents of the transaction (investor’s
identity, business sector, amount, bank certificates, etc).
Concerning special sectors, some sectoral authorities are in
charge of the regulation of sectors such as:
• telecommunications with the National Telecommunications
Regulatory Authority (ANRT);
• the audio-visual market, with the High Authority for Audiovisual Communication (HACA);
• banks with the Bank Al-Maghrib (BAM);
• the stock exchange with the Council for Ethical Standards in the
Securities Market (CDVM);
• insurance with the Insurance and Social Security Directorate; and
• ports with the National Ports Agency (ANP).
These regulators are consulted by the competition authorities when
the notified concentration concerns their areas.
Legally, there is no mandatory consultation procedure that
requires competition authorities to consult with other sectoral regulatory bodies about the notified concentrations affecting their sector. Nevertheless, to address this situation, a new bill (No. 20-13)
relating to the competition council introduces a mutual consultation
procedure in antitrust and concentration cases. (article 8 of the bill).
For the specific case of the telecommunications industry, Law
No. 55-04 and its enforcement decree authorises the sectoral regulatory agency (ANRT) to enforce the concentration control provisions
(article 10 et seq of Law No. 06-99) in its industry. To the best of
our knowledge, this jurisdiction has never been implemented by the
ANRT.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The Law does not provide any deadline for filing. The authorisation
of the Prime Minister should be asked as soon as the concentration
plan is established.
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Under article 46 of the Law, upon failure to file a notification,
the Prime Minister can, after consulting the Competition Council,
refer the matter to the King’s Prosecutor at the relevant First Instance
Court for prosecution.
The sanctions for not filing are as follows:
• for legal entities, a fine which amounts to 2 to 5 per cent of the
pre-tax turnover made in Morocco during the last fully closed
financial year and for natural persons, a fine of 200,000 to 2
million dirhams (article 70 of the Law).
		 If an undertaking operates in different business sectors, the
turnover to take into account is the one made in the sectors
where the offence was committed.
		 The fine is individually determined for each undertaking or
body being punished and takes into consideration the seriousness
of the offence, the scale of the damage caused to the economy,
the financial situation and the size of the company or the body
being punished. This fine is also based on the role played by each
company or body involved.
		 The maximum amount of the applicable fine may be doubled
in the event of a subsequent offence within five years;
• the publication and display of the decision at the offender’s costs;
and
• the adoption by the prime minister of conservatory measures to
order the undertakings involved to revert to the previous state of
affairs.
10 Who is responsible for filing and are filing fees required?

Those responsible for filing are the undertakings which are parties to
the concentration. There are no filing fees.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Under article 12 of the Law, the filing has a suspensive effect. The
parties are thus not entitled to implement their concentration plan as
long as the prime minister has not authorised the transaction. There
is no derogation to this rule in the Moroccan legislation.
The prime minister must make his decision known within two
months of the filing. A two-month silence from the prime minister
is considered as a tacit acceptance. This two-month term is raised to
six months if the prime minister submits the case to the Competition Council, which is the case whenever the concentration is likely
to infringe competition, particularly by creating or strengthening a
dominant position.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

No sanction is provided by the Law. Nevertheless, we can assume
that closing a concentration before clearance may lead to the application of the sanctions imposed upon failure to file a concentration as
set out in question 8.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

No specific rules concerning the sanctions to apply in cases involving
closing before clearance in foreign-to-foreign mergers are established
by the Law and we assume that the sanctions for closing before clearance set out in question 12 are applicable in these cases.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The Moroccan legislation provides no solution permitting the closing
before clearance in a foreign-to-foreign merger.
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15 Are there any special merger control rules applicable to public
takeover bids?

No specific merger rules are applicable to public takeover bids. The
Competition Council seems to apply the general rules and principles
of the Moroccan legislation to assess such concentration, as illustrated in its opinion No. 9/10 relating to the public takeover bid
launched by Kraft Foods Inc over Cadbury PLC.

MOROCCO
The prime minister is not entitled to refer the concentration
plan to the Competition Council after the two-month deadline has
expired, except in the event of non-compliance with the remedies
proposed in the notification file (article 12 of the Law).
When he refers the matter to the Competition Council, the prime
minister informs the undertakings involved (article 42 of the Law).
A two-month silence from the prime minister is considered as a
tacit acceptance of the concentration plan and of the remedies proposed by the parties, if any.

16 What is the level of detail required in the preparation of a filing?

According to article 7 of the Decree, the notification file submitted to the prime minister shall contain the following documents and
information:
• a copy of the draft instrument which is subject to notification and
a memo related to the concentration’s anticipated impact;
• the list of the managers and main shareholders or partners of
the undertakings which are parties to the concentration or the
subject of the concentration;
• the summary statements of the concerned undertakings for the
last four accounting years and the evolution of the market shares
of each concerned undertaking over the same period of time;
• a memo related to the main concentration transactions carried
out by these undertakings over the last four years, if any;
• the list of their subsidiaries together with for each of them, if
applicable, the amount of their shares participation, and the list
of the undertakings which are economically linked to them with
regards to the contemplated concentration; and
• if applicable, the remedies proposed by the undertakings involved
(article 12 of the Law).
The notification file should contain precise information and the
memo related to the concentration’s anticipated impact should in
particular detail the relevant markets, the markets’ structure, the
importations and exportations on the relevant markets and the
competitors, suppliers and customers of the undertakings involved.
All the documents must be submitted either in Arabic or French.
The notification file is sent directly to the prime minister (by
mail or any other way, such as direct filing with the prime minister’s
offices, with proof of delivery in the form of a statement of receipt).
17 What is the timetable for clearance and can it be speeded up?

The maximum deadline for examining the concentration operation
is six months following the receipt of full notification. The timetable
for clearance is as follows:
First phase (maximum two months after receipt of full
notification)

The Ministry of General Affairs and Governance, who has received
an express delegation of powers from the prime minister in matters of
merger control, and more specifically the Directorate of Competition
and Pricing, examines the file and drafts a report to the prime minister. Within a period of two months, the prime minister may either:
• authorise the concentration;
• authorise the concentration subject to the remedies proposed by
the notifying parties; or
• request the opinion of the Competition Council.
The prime minister is not entitled to impose remedies upon the notifying parties in the first phase. He is only allowed to either authorise the concentration or to request the opinion of the Competition
Council where the merger is likely to infringe competition rules by
creating or strengthening a dominant position.
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Second phase (four additional months)

The prime minister refers the case to the Competition Council whenever the planned concentration is likely to infringe competition, particularly by creating or strengthening a dominant position.
The Competition Council assesses whether the concentration
plan provides a sufficient contribution to the economic progress to
offset its adverse effects on competition. The Competition Council
takes into account the competitiveness of the involved undertakings
in the context of international competition.
After receiving the opinion of the Competition Council, the
prime minister may, with a reasoned decision, either:
• authorise the concentration;
• prohibit the concentration on the grounds that it would create or strengthen a dominant market position and, if needs be,
order the undertakings involved to revert to the previous state of
affairs;
• request changes or additions to the notified concentration or
order the undertakings involved to take any measures that will
ensure or establish sufficient competition. The implementation of
the contemplated transaction may also be subject to compliance
with instructions destined to provide a sufficient contribution
to economic and social progress to offset the adverse effects on
competition.
According to article 43 of the Law, remedies decisions can only be
taken in the second phase, because they require the opinion of the
Competition Council.
The Moroccan competition legislation does not contain any
accelerated procedure.
18 What are the typical steps and different phases of the investigation?

During a first two-month phase, the Ministry of General Affairs and
Governance, who has received an express delegation of powers from
the prime minister in matters of merger control, and more specifically
the Directorate of Competition and Pricing, examines the file and
draft a report upon which the prime minister will base his decision.
The Ministry can request information from the parties.
If the prime minister considers that the planned concentration is
likely to infringe competition, he submits the case to the Competition
Council who designates a case officer to follow up the file and conduct the investigation. The case officer generally submits additional
questions to the undertakings involved, either in writing or during
hearings, and might also request information from the parties’ suppliers, competitors, customers or from professional organisations.
At the end of his investigation, the Law provides that the case
officer should issue a report to which the parties may reply within
one month from the date said opinion was submitted (article 44 of
the Law) and a hearing usually takes place.
The sending procedure of the report drafted by the case officer
to the notifying parties is not mandatory in all cases. This procedure
takes place only if the investigation may lead to a refusal decision
or to a conditional authorisation decision submitted to remedies or
commitments.
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Substantive assessment

Remedies and ancillary restraints

19 What is the substantive test for clearance?

24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The substantive test for clearance is whether the planned concentration is likely to infringe competition, particularly by creating or
strengthening a dominant position.
At the end of the second phase, the prime minister will also take
into account whether the concentration provides a sufficient contribution to economic progress to offset its anti-competitive effects and
particularly the competitiveness of the involved undertakings in the
context of international competition.
20 Is there a special substantive test for joint ventures?

The Moroccan legislation does not provide for a special substantive
test for joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

The authorities will assess the effects of the concentration on competition and determine whether the transaction leads to an overlap
or an addition of the merging parties’ market shares and whether
any non-coordinated or coordinated effects may result from the
transaction.
To carry out this assessment, the authorities will first define the
relevant product or services market and the geographical dimension
of these relevant markets and conduct an analysis of the markets
structure, the market shares of the parties involved and of their actual
and potential competitors, the entry barriers, the importations and
exportations on the relevant markets, the customers and the suppliers
of the parties involved.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

During the second phase of the investigation, the Law requires the
Competition Council to assess whether the concentration plan provides a sufficient contribution to the economic progress to offset its
adverse effects on competition and to take into account the competitiveness of the involved undertakings in the context of international
competition.
Thus, the Competition Council conducts not only a competitive
assessment but also an economic assessment of the concentration.
In the Cadbury PLC and Kraft Foods Inc case of February 2010,
the Competition Council has highlighted the effect of the concentration on the Moroccan economy and considered that this merger was
likely to have a positive impact on the competitive environment of
the national companies, allowing them to achieve a higher level of
competitiveness. The Competition Council also assesses whether the
concentration encourages the creation of new jobs.
Therefore, the parties involved in the concentration may also be
asked by the Moroccan authorities about the aim of the transaction
and the strategic business plan of the acquiring party (the contemplated investments, the anticipated impact of the transaction on the
employment situation of the target company, the evolution of the
range of products or services offered to the consumers, etc).
23 To what extent does the authority take into account economic
efficiencies in the review process?

Economic efficiencies are taken into account during the second phase
of the review process. Indeed, under article 42 of the law, the Competition Council has to assess whether the concentration provides a
sufficient contribution to economic progress to compensate its anticompetitive effects.
In particular, the Competition Council assesses whether the efficiency gains will benefit the consumers.

278

The prime minister may at the end of the six-month investigation
prohibit the concentration on the grounds that it would create or
strengthen a dominant market position and, if needs be, order the
undertakings involved to revert to the previous state of affairs or
request changes or additions to the notified concentration.
Moreover, according to article 45 of the Law, if a company
abuses its dominant position, the Competition Council may propose
the prime minister to enjoin the companies concerned to modify,
complete or terminate all the agreements and measures that gave rise
to the concentration of economic power which enabled these abuses.
The Competition Council can apply these provisions even if these
measures have already been subject to the merger control process.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Structural or behavioural remedies can be proposed by the notifying
parties or imposed by the prime minister to remedy or compensate
the adverse effects of the planned concentration on competition.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The Moroccan legislation provides that:
• the parties are allowed to propose commitments in the notification file (article 12 of the Law and article 7 of the Decree); and
• at the end of the second phase of the merger control process, the
prime minister can order the companies involved to take any
measures that will ensure or establish sufficient competition and
subject the implementation of the contemplated transaction to
compliance with instructions destined to provide a sufficient contribution to economic and social progress to offset the adverse
effects on competition (article 43 of the Law).
Nevertheless, we assume that remedies may be proposed by the parties at any stage of the merger control process.
Failure to comply with the commitments taken in the notification
file or with the orders and instructions imposed by the prime minister
may lead to the application of the fines set out in question 8.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

To the best of our knowledge, the Competition Council, which was
reactivated in 2009, has not yet required remedies in a foreign-toforeign merger.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

To date, this is uncertain. The decisional practice of the Moroccan
authorities will certainly clarify this point in the future and should
follow the position of the European Commission.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

If the merger has not been notified to prime minister

According to article 12 of the Law, the entities listed in article 15
section 3 may inform the prime minister of any concentration transaction that has been implemented without having been notified in
breach of the legislation. These entities are: regional councils; urban
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Update and trends
Legislative developments
Two bills are currently being examined by the Moroccan authorities:
Bill No. 104-12 on freedom of prices and competition and Bill No.
20-13 relating to the Competition Council were approved in January
2013 by the Government Council (executive body) and now have to be
submitted to the Moroccan Parliament (see question 36).
Recent cases
Three opinions have been issued by the Moroccan Competition
Council in its annual report for 2011:
• Opinion dated 26 September 2011 relating to (i) the acquisition
by Vitol and Helios of two Moroccan companies, Shell du Maroc
Morocco and Butagas Maroc, through two companies belonging
to Vitol and Helios, HV Investments BV and Plateau Holding BV,
in the fuel sector; and (ii) the creation by Shell du Maroc and HV
Investments BV of a joint venture named BV3 for the production
of lubricating oils;

communities; chambers of commerce, industry and of services;
chambers of agriculture and craft industries; chamber of sea fishing; trade union and professional organisations; and public utility
consumer associations.
If the merger has been notified to prime minister

Moroccan legislation does not provide for complainants and third
parties such as customers and competitors to take part in the merger
review process.
Nevertheless, the Moroccan authorities have the faculty to hear
third parties and ask them questions in order to appreciate the foreseeable impact of the merger on the relevant markets.
Finally, third parties whose interests have been infringed by the
prime minister’s decision are entitled to challenge the decision before
the tribunal having jurisdiction.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

According to article 46 of the Law, the prime minister’s decisions are
published in the Official Bulletin together with the opinion of the
Competition Council. Moreover, the opinions of the Competition
Council are available on its website.
However, article 33 of the Law forbids the president of the Competition Council to communicate any document involving business
secrets, unless the communication or the consultation of this document is necessary to the proceeding or to the exercise of rights of
defence of the parties involved.
Therefore, to protect commercial information from disclosure,
the undertakings involved should specify the competition authorities
which information they consider as business secret.
Moreover, is punishable by a 10,000 to 100,000 dirham fine the
disclosure by one the undertakings involved of information obtained
during the process concerning another party or a third party.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Since its reactivation in 2008, the Moroccan Competition Council
has started to liaise with foreign antitrust authorities.
Indeed, an association between Morocco and the member states
of the European Communities was established by the Euro-Mediterranean Agreement in 2000 and a mechanism of cooperation between
European and Moroccan competition authorities was put into place
by the decision No. 1/2004 of the EU-Morocco Association Council
of 19 April 2004 adopting the necessary rules for the implementation
of the competition rules.
www.gettingthedealthrough.com
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Opinion dated 10 November 2011 relating to the acquisition
by CCPL, an Italian company, of the Moroccan company Ono
Packaging Maghreb, a producer of expanded polystyrene trays
belonging to the French company Ono Développement and to the
Moroccan company Offset Polyplast; and
Opinion dated 22 December 2011 relating to the acquisition by
the company Sofiprotéol of 41 per cent of the shares of Lesieur
Christal (LC), a Moroccan company previously owned at 76.23
per cent by the Société Nationale d’Investissement (SNI), in the
sector of food oil production.

The Competition Council has issued a favourable opinion in those
three cases. In its opinion relating to the acquisition by the company
Sofiprotéol of 41 per cent of the shares of Lesieur Christal (LC),
the Competition Council has also drawn the attention of the public
authorities on the necessity of monitoring the objectives announced by
Sofiprotéol.

In the framework of this cooperation, the Moroccan Competition Council has developed a twinning cooperation with the German
competition authority thanks to which it has benefited from trainings
proposed by European experts, technical assistance and visits of studies in European competition authorities.
A bilateral cooperation has also been established with Tunisia
and many exchanges have since taken place (training courses, conferences, etc).
Furthermore, the Competition Council has been a member of
the International Competition Network (ICN) since April 2010 and
the next annual conference of the ICN will take place in Marrakech
in April 2014.
The Moroccan Competition Council is also a founding member
of the Euro-Mediterranean Competition Forum (EMCF), an informal regional network that was set up in 2012, and is presiding the
Coordinating Committee of the EMCF together with the Austrian
Federal Competition Authority.
Judicial review
32 What are the opportunities for appeal or judicial review?

The merger decisions of the prime minister may be appealed to the
administrative court having jurisdiction.
The administrative jurisdiction will determine whether the decision adopted by the prime minister is justified or not, by assessing
whether the concentration can create or strengthen a dominant
position.
The decisions which can be appealed are not only the prohibition
decisions but also the authorisation decisions insofar as competitors
and other third parties whose interests are infringed by an authorisation decision can also challenge this decision.
33 What is the usual time frame for appeal or judicial review?

The Moroccan legislation does not provide for any specific time limit
to file an appeal against a merger decision.
Upon failure of specific time frame for appeal, the common provisions contained in the administrative jurisdiction law are applicable
(Law No. 41-90 dated 10 September 1993). According to article 28
of this Law, the appeal of administrative decisions must be brought
within 60 days from the date of the publication or the notification
of the decision.
The new bill (No. 104-12) on freedom of prices and competition
introduces a specific time frame for court appeal (30 days from the
date of the notification of the decision).
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Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

•

No foreign-to-foreign merger has recently been examined by the
Moroccan competition authorities.
•
35 What are the current enforcement concerns of the authorities?

Despite the fact that the Law came into force a decade ago, the
Moroccan competition authorities were only reactivated in 2008
and the number of merger cases treated to date is not sufficient to
clearly identify these concerns. However, the Moroccan Competition
Council appears concerned to articulate the competition law with
the improvement of the purchasing power of the consumers and the
augmentation of the competitiveness.
36 Are there current proposals to change the legislation?

•

•

The main changes of these bills concern:
t he jurisdiction: the merger control function would be transferred
to the Competition Council, which would have exclusive jurisdiction over the merger control cases; the administration would
be granted an evocation power and a final call on the decisions
of the Competition Council for matters of public interest;
the thresholds: a turnover threshold, that remains to be defined,
would be introduced parallel to the market share threshold;
t he clearance deadlines: the Competition Council would have
to make its decision known within 60 days from the filing and,
if the Competition Council considers that the concentration is
likely to infringe competition, a second phase of 120 days would
be opened (these phases could be expanded notably in case of
commitments). The administration could then exert its evocation
power within an additional period of 60 days; and
the judicial review: the Administrative Chamber of the Supreme
Court and the Court of Appeal of Rabat would be granted jurisdiction over the appeals brought against the decisions of the
Competition Council and the administration.

The Competition Council was listed by the new Moroccan Constitution of 2011 as one of the institutions in charge of good governance
and reforms currently take place, in particular to comply with article
159 of the Constitution which requires all institutions in charge of
good governance to be independent.
Two bills are currently being examined by the Moroccan authorities: Bill No. 104-12 on freedom of prices and competition and Bill
No. 20-13 relating to the Competition Council, which have both
been approved in January 2013 by the Government Council (the
executive body) and now have to be submitted to the Moroccan
Parliament.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Merger Control in Namibia is regulated by the Competition Act No.
2 of 2003 (the Act) and the Rules passed in terms of section 22 of
the Act (the Rules). This Act is administered by the minister of trade
and industry. Furthermore, the Act also established the Namibian
Competition Commission (the Competition Commission).

•
•

•
•

2

What kinds of mergers are caught?

In terms of section 42(1) of the Act, a merger occurs when one or
more undertakings directly or indirectly acquire or establish direct
or indirect control over the whole or part of the business of another
undertaking. The definition is very wide and effectively covers all
mergers. Merger thresholds were published recently. In terms of these
thresholds, the Act does not apply to a merger if the value of that
merger equals or is less than the values set out in subparagraphs (a)
to (f):
(a)	the combined annual turnover in, into or from Namibia of the
acquiring undertaking and target undertaking is equal to or valued below N$20 million;
(b)	the combined assets in Namibia of the acquiring undertaking and
target undertaking are equal to or valued below N$20 million;
(c)	the annual turnover in, into or from Namibia of the acquiring
undertaking plus the assets in Namibia of the target undertaking
is equal to or valued below N$20 million;
(d)	the annual turnover in, into or from Namibia of the target undertaking plus the assets in Namibia of the acquiring undertaking is
equal to or valued below N$20 million;
(e)	the annual turnover in, into or from Namibia, of the target
undertaking is equal to or valued below N$10 million; and
(f)	the asset value of the target undertaking is equal to or valued
below N$10 million.
The thresholds are divided into two categories: the first category, (a)
to (d) above, looks at the combined annual turnover and / or assets
of the target undertaking and the acquiring undertaking. The second
category, (e) to (f) above, looks only at the annual turnover or asset
value of the target.
3

What types of joint ventures are caught?

The formation of a joint venture is not caught.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

In terms of section 42(3) of the Act, a person controls an undertaking
of another person if the former:
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•

•

•

beneficially owns more than half of the issued share capital of the
undertaking;
is entitled to cast a majority of the votes at a general meeting
of the undertaking, or has the ability to control the voting of a
majority of those votes, either directly or through a controlled
entity of that undertaking;
is able to appoint or to veto the appointment of a majority of the
directors of the undertaking;
is a holding company, and the undertaking is a subsidiary of the
company as contemplated in the Companies Act No. 61 of 1973;
in the case of an undertaking being a trust, has the ability to
control the majority of the votes of the trustees, to appoint the
majority of the trustees or to appoint or change the majority of
the beneficiaries of the trust;
in the event of an undertaking being a close corporation, owns
the majority of the members’ interest or controls directly or has
the right to control the majority of members’ votes in the close
corporation; or
has the ability materially influence the policy of the undertaking
in a manner comparable to a person who, in ordinary commercial practice, can exercise an element of control referred to above.

Minority and other interests less than control are not caught.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

See question 2.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory. The minister of trade and industry, in conjunction
with the Competition Commission, may exempt certain classes of
mergers from the provisions of the chapter in the Act dealing with
mergers (chapter 4). No such exemptions have been promulgated.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The Act applies to all economic activity in Namibia or economic
activity that has an effect in Namibia. Therefore, if the foreign-toforeign merger amounts to economic activity in Namibia or has an
effect in Namibia, notification must be given. ‘Economic activity
within Namibia or having an effect in Namibia’ is not defined in the
Act. Furthermore, this legislation is relatively new and there are no
Competition Commission determinations or High Court decisions
which may assist in determining the meaning and extent of this
phrase.
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8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

•
•

No.
Notification and clearance timetable
9
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What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There are no deadlines for filing. It must be noted, however, that the
merger may not proceed until a determination has been made. A
determination can take between 30 and 180 days.
If a merger has been implemented in contravention of the
provisions of the Act, the Commission may make an application to
court to obtain:
• an interdict restraining the parties involved from implementing
the merger;
• an order directing any party to the merger to sell or dispose of
any shares, interest or other asset it has acquired pursuant to the
merger in any specified manner;
• a declaration that any agreement or provision of an agreement
to which the merger was subject is void; or
• a pecuniary penalty, which may amount to a maximum of 10 per
cent of the global turnover of an undertaking during its preceding
financial year.

declaring void any agreement or provision of an agreement to
which the merger was subject; or
the imposition of a pecuniary penalty.

See also question 9.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Yes, the same sanctions in question 9 above may be applied. To date,
there are no cases involving closing before clearance of foreign-toforeign mergers available to the public.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The Namibian part of the transaction can be ring-fenced so that the
transaction can proceed without receiving approval of the Namibian
transaction.
15 Are there any special merger control rules applicable to public
takeover bids?

No.

10 Who is responsible for filing and are filing fees required?

16 What is the level of detail required in the preparation of a filing?

The notification must be in the prescribed manner. Each party can
notify the Competition Commission separately, or a joint notification
can be lodged. The fee for filing a merger notification is prescribed
by the Rules, and ranges from N$1,500 to N$500,000, depending
on the value of the combined figure of the merger.
‘Combined figure’ is also defined in the Rules and means the
greater of:
• the combined annual turnover in Namibia of the acquirer and
the target;
• the combined assets in Namibia of the acquirer and the target;
• the annual turnover in Namibia of the acquirer plus the assets in
Namibia of the target; or
• the assets in Namibia of the acquirer plus the annual turnover in
Namibia of the target.

A fully completed merger notice must be filed using form 38.
Together with this notice, the applicant must also file a ‘statement
of merger information’ using form 39. This form requires
comprehensive detail including, but not limited to, information
relating to the following:
• the merger, including the parties to the transaction;
• the assets, shares or other interests being acquired;
• whether the assets, shares or other interests are being purchased,
leased, combined or otherwise transferred;
• the consideration, the contemplated timing for any major events
required to bring about the completion of the transaction;
• the intended structure of ownership and control of the completion of the merger;
• information concerning barriers to entry, such as regulatory
requirements, capital requirements, capital requirements and
sunk costs, the time it will take for potential entrants to enter the
market, the names and contact details of entrants to the market
during the past three years;
• the estimated market shares of the merging parties and their
competitors;
• information concerning import competition, such as existing
import duties; and
• countervailing power.

11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The waiting periods are a minimum of 30 and a maximum of 180
days from the date of notification (see question 9). No implementation
may take place prior to clearance.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

No merger may be implemented before the merger has been approved
or before the time has expired within which the Competition
Commission must make a determination and the Commission has
failed to do so. See question 17.
If a merger is being or has been implemented in contravention
of the provisions of the Act, the Competition Commission may, in
terms of section 51, apply to the High Court of Namibia for any of
the following orders:
• an interdict restraining the parties involved from implementing
the merger;
• an order directing any party to the merger to sell or dispose of
any shares, interest or other assets it has acquired pursuant to the
merger in any other specified manner;
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17 What is the timetable for clearance and can it be speeded up?

See question 9.
18 What are the typical steps and different phases of the investigation?

If the Competition Commission considers it appropriate, it may
determine that a conference be held in relation to the proposed
merger. The Commission must, before the time expires within which
it must make a determination, give reasonable written notice to the
undertakings involved convening the conference, specifying the date,
time and place of the conference, as well as stipulating the matters
to be considered.
The Competition Commission may elect to refer the particulars
of the proposed merger to an inspector for investigation. The
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inspector must, as soon as practicable after the referral, investigate
the proposed merger and furnish the Commission with a report.

NAMIBIA
The High Court of Namibia has jurisdiction to hear and determine any matter arising from proceedings instituted in terms of
the Act.

Substantive assessment
19 What is the substantive test for clearance?

The substantive test for clearance is the extent to which:
• the merger would prevent or lessen competition;
• an undertaking will acquire a dominant position in a market or
the strengthening of a dominant position in the market;
• it would benefit the public;
• a proposed merger would be likely to affect a particular industrial sector;
• the proposed merger would be likely to affect employment;
• the proposed merger would be likely to affect the ability of small
undertakings, in particular those controlled by historically disadvantaged groups, to gain access to the market;
• the proposed merger would be likely to affect the ability of
national industries to compete in international markets; or
• benefits are likely to be derived from the proposed merger.
20 Is there a special substantive test for joint ventures?

No.
21 What are the ‘theories of harm’ that the authorities will investigate?

See question 19.

25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

This would be possible.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

This is within the discretion of the Commission, but subject to the
Act.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There is no track record. The Namibian Competition Commission
has only been in place for a short period of time.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

In the light of the limited history available, this cannot be answered at
this stage. This could be the subject matter of consultations between
the interested party and the Commission.
Involvement of other parties or authorities

22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

29 Are customers and competitors involved in the review process and
what rights do complainants have?

The Act lists various factors upon which the Competition Commission
may base its determination. These factors include:
• the extent to which the proposed merger would be likely to result
in a benefit to the public that would outweigh any detriment
that would be likely to result from any undertaking acquiring
a dominant position in a market or strengthening a dominant
position in a market;
• whether any benefits are likely to be derived from the proposed
merger relating to research and development, technical efficiency,
increased production, efficient distribution of goods or provision
of services and access to markets;
• the extent to which the proposed merger would be likely to affect
employment; and
• the extent to which the proposed merger would be likely to affect
a particular industrial sector or region.

Any person, including a person not involved as a party in the proposed
merger, may voluntarily submit to the Competition Commission or
to an inspector (if one has been appointed), any document, affidavit,
statement or other relevant information in respect of a proposed
merger.
In terms of the Rules, any person may at any time provide
information concerning an alleged restrictive practice to the
Commission in any manner.
Furthermore, the High Court of Namibia has jurisdiction to
hear and determine any matter arising from proceedings instituted
in terms of the Act.

It should be noted, however, that the Competition Commission has a
discretion whether or not to base its determination on these factors.
23 To what extent does the authority take into account economic
efficiencies in the review process?

See question 19.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Competition Commission may apply to the High Court of
Namibia for the appropriate relief where the provisions of the Act
have not been complied with.
The Commission may also, in terms of the Rules, initiate a
complaint at any time in respect of a matter that is within its power.
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30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The Commission must give notice of its determination in the
government Gazette.
The Act prohibits all members and employees, as well as any
other person required or permitted to be present at any meeting of
the Commission or of a committee or at any investigation in terms of
the Act, from in any way disclosing any information regarding any
person or undertaking which said person obtained in the exercise
of any power or performance of any duty or function in terms of
the Act, or any information obtained as a result of such person’s
attendance at any meeting or investigation.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The objectives of the Act include expanding opportunities for
Namibian participation in world markets while recognising the role
of foreign competition in Namibia. The Namibian authorities would
presumably cooperate with authorities in other jurisdictions.
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Judicial review
32 What are the opportunities for appeal or judicial review?

The decision of the Competition Commission may be taken on
review to the minister of trade and industry or the High Court of
Namibia. Any party to the merger may apply for the review. To date,
only one determination (between Wallmart and Massmart) has been
taken on review to the High Court of Namibia and eventually to the
Supreme Court of Namibia.

Update and trends
The long-awaited merger thresholds were finally published in
December 2012. Although these thresholds do provide some
clarity on which mergers must be filed, the thresholds are still
relatively low – with the result that a great number of transactions
are still notifiable.

Enforcement practice and future developments
33 What is the usual time frame for appeal or judicial review?

The application to the minister of trade and industry for review must
be lodged within 30 days after notice is given by the Competition
Commission in the government Gazette of the determination made
by the Commission in relation to the proposed merger.
Within 30 days after receiving an application for review, the
minister must give notice in the Gazette of the application for review
and invite interested parties. To make submissions to the minister
with regard to any matter to be reviewed, they must be submitted
within the time and manner stipulated in the notice.
The minister must make a determination within four months
after the application for review was made.
An application for review to the High Court of Namibia should
be made within a reasonable time. What constitutes a reasonable
time will depend on the circumstances.

34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

There is no such record. See question 27.
35 What are the current enforcement concerns of the authorities?

These are unknown at this stage.
36 Are there current proposals to change the legislation?

The Competition Commission is investigating the introduction of
merger thresholds, which will hopefully be finalised this year.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation is the Dutch Competition Act of 22 May
1997 (the Act), which entered into force on 1 January 1998. The general rules on administrative procedure, as laid down in the General
Act on Administrative Law, cover enforcement of the Act as well as
various procedural aspects.
The body in charge of enforcement is the Authority for Consumers and Markets (ACM), which is competent to take decisions
pursuant to the Act. On 1 April 2013, ACM was created through
the consolidation of the Netherlands Consumer Authority (CA), the
Netherlands Independent Post and Telecommunication Authority
(OPTA) and the Netherlands Competition Authority (NMa). ACM
is authorised to initiate proceedings, to order parties infringing the
Act to cease their behaviour and to take administrative measures.
ACM has been an independent agency, as was its predecessor in
competition enforcement, the NMa, since 2005. The minister of economic affairs remains responsible for competition policy and may
give ACM general policy instructions but may not give instructions
in specific cases. ACM is headed by a board consisting of three members. Chris Fonteijn is the current chairman of the board.
2

What kinds of mergers are caught?

The Act applies when any of the following operations occur:
• two or more previously independent undertakings merge;
• one or more undertakings acquire direct or indirect control of
the whole or parts of one or more other undertakings; or
• a joint venture (whether concentrative or coordinative) is established that performs on a lasting basis all the functions of an
autonomous economic entity.
3

What types of joint ventures are caught?

So called ‘full function’ joint ventures (ie, joint ventures that perform on a lasting basis all the functions of an autonomous economic
entity) are caught by Dutch merger control. Cooperative aspects of
joint ventures are not caught by Dutch merger control, but are governed by the provisions of article 6 of the Act, which closely resembles article 101 of the Treaty on the Functioning of the European
Union (TFEU).
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

‘Control’ is defined as the ability to exercise a decisive influence on
the activities of an undertaking on the basis of factual or legal circumstances. The term control does not refer to day-to-day management
but to commercial strategy in the longer term. Minority shareholdings and other interests that give rise to ‘control’ are also caught. If
www.gettingthedealthrough.com

a company is governed by the rules applicable to statutory two-tier
entities, ACM takes the view that this does not mean that the majority shareholders are not able to have decisive influence within the
meaning of the Act.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A concentration falls within the scope of the Act if:
• the aggregate worldwide turnover of the undertakings concerned
in the previous calendar year exceeds €113.45 million; and
• the individual turnover in the Netherlands of each of at least two
of the undertakings concerned was at least €30 million in the
previous calendar year.
The interpretation of ‘undertaking concerned’ is similar to that
applied under the EU Merger Regulation (EUMR). Where the concentration is implemented through the acquisition of control over
parts, whether or not constituted as legal entities, of one or more
undertakings, only the turnover relating to the parts that are subject
to the transaction will be taken into account in the determination
of turnover.
Turnover refers to the net turnover as defined in the Dutch Civil
Code. This is the income from the supply of goods and services from
the business of the legal person after the deduction of rebates and the
like and of tax on turnover. ACM has indicated that the interpretation of ‘tax on turnover’ is similar to that applied under the EUMR.
For credit and financial institutions the general thresholds apply,
but the calculation of the turnover differs. The turnover is, in general
terms, calculated by taking the sum of interest income and similar
income, income from securities, commissions receivable, net profit
on financial operations and other operating income, after the deduction of VAT and other taxes directly related to these items.
For insurance companies, turnover is replaced by the value of the
gross premiums in the preceding financial year, at least €4.54 million
of which was received from Dutch residents.
From 1 January 2008, separate thresholds apply in relation to
the health care sector if at least two of the undertakings concerned
have achieved a turnover of €5.5 million from the provision of health
care in the preceding calendar year. If that is the case, the concentration falls within the scope of the Act provided that:
• the aggregate worldwide turnover of the undertakings concerned
in the previous calendar year exceeds €55 million; and
• the individual turnover in the Netherlands of each of at least two
of the undertakings concerned was at least €10 million in the
previous calendar year.
Concentrations that fall below these thresholds cannot in principle
be reviewed by ACM unless the companies infringe other parts of
the Act. The minister of economic affairs can, however, temporarily
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reduce the thresholds for certain categories of undertakings although
this measure does not apply retrospectively. The reduction lasts five
years, but can be prolonged.
If there is any doubt about the necessity of a notification, ACM
encourages ‘pre-notification’ meetings to discuss such jurisdictional
difficulties.
Transactions that fall within the scope of the EUMR do not (with
limited exceptions provided for in the EUMR, as set out in the EU
chapter) fall under the Act.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory. The Act prohibits the implementation of concentrations that fall within the scope of the Act before they have been
notified to ACM and a period of four weeks has passed. With regard
to the acquisition of shares, ACM is of the opinion that concentrations are implemented when the shares in question are transferred.
ACM may, at the request of the notifying party, grant an (conditional) exemption to the prohibition to implement the transaction
before clearance.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

With respect to the geographical allocation of turnover, ACM follows
the guidance as provided by the European Commission Consolidated
Jurisdictional Notice in attributing turnover to the Netherlands.
If the turnover thresholds are met, foreign-to-foreign mergers must be notified, even if the companies concerned do not have
a physical presence in the Netherlands. The substantive test only
applies to impediments to competition on the Dutch market or parts
thereof.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Specific rules pertaining to special sectors govern a few Dutch markets. Concentrations involving companies in the banking and insurance sectors are subject to the merger control provisions of the Act.
A protocol has been drawn up between ACM and the Dutch Central
Bank, setting out rules for the exercise of supervisory powers in these
sectors in cases requiring urgent action. It describes the cooperation
between ACM and the Dutch Central Bank in concentrations involving the financial sector in which there is extreme urgency (such as
a possible insolvency) to ensure that emergency situations are dealt
with quickly. This protocol was applied for the first time to the acquisition of Friesland Bank by Rabobank. Friesland Bank was in financial difficulty and could not continue independently. The competition
authority and the Dutch Central Bank granted Rabobank permission
to acquire Friesland Bank without going through the normal notification process.
In 2006 the competition authority agreed on a protocol for cooperation in mergers with the new health-care authority (NZa). The
agreements specify how the competition authority (now ACM) and
NZa will keep each other informed in merger cases, how information
is exchanged between them and how they can consult each other on,
for example, market definition issues.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Like the EU rules, the Act provides for a two-phase filing procedure: the notification (first stage) and the licence (second stage). The
Act does not require that an agreement be signed or that a controlling interest be acquired before notification is possible. A concrete
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intention to engage in a transaction is sufficient. ACM has to decide
whether a licence authorising the transaction is required within four
weeks starting the day after the receipt of the notification, provided
that day is not a Saturday, Sunday or public holiday. If a licence is
required, a second-phase examination will be necessary. To initiate
the second phase, the parties (or party) concerned must submit a
separate application. ACM must decide on the licence application
within 13 weeks.
The implementation of a concentration before ACM has been
notified can lead to administrative penalties (see question 12). If the
parties provide incorrect or incomplete information in their notification, ACM can impose a fine of €450,000 or 1 per cent of the
relevant turnover (whichever is higher).
10 Who is responsible for filing and are filing fees required?

In the case of a merger, the acquiring companies have to notify the
transaction. Where a company acquires control of another company, the obligation to notify applies to the acquiring company.
With regard to public bids, the bidder has to notify the transaction.
The filing fees are €15,000 for the notification and €30,000 for the
licence application.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The implementation of a concentration pending the statutory waiting
period of four weeks following notification of the proposed concentration is prohibited. There are two exceptions to this rule. The
implementation of a public bid is not prohibited if ACM is notified
immediately and the acquirer does not exercise its voting rights. Furthermore, ACM may for serious reasons (such as risk of irreparable
harm) grant a dispensation from the prohibition at the request of
one of the notifying parties. If ACM decides that an application for
a licence is required, the concentration will be further suspended
for the 13-week period following the application for a licence. Here
again, an exemption can be granted upon request to prevent serious
damage.
The four-week and 13-week periods will be suspended from the
day on which ACM requires further information from the undertakings involved in the concentration until the day on which such
information is provided. ACM frequently makes use of its power to
request additional information. Parties should take possible requests
for additional information and following up on those requests into
account when planning the timing of the notification and the implementation of a concentration.
Since 1 October 2007 the notifying parties have the possibility
to submit a reasoned request to suspend the four-week period. ACM
will allow such a suspension if it assists in the assessment of the
notification. This voluntary suspension may only be requested once.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The implementation of a concentration before ACM has been notified thereof or during the subsequent period of four weeks, or of
a concentration for which a licence is required where no licence is
granted, may result in a void transaction. In addition, ACM can
impose administrative penalties, such as fines up to a maximum
of €450,000 or 10 per cent of the relevant turnover (whichever is
higher), which can be imposed on each party that is responsible for
filing. ACM may also make an order, backed by periodic penalty
payments, that the undertakings concerned cease or reverse the
infringement. The competition authority has applied sanctions for
closing prior to clearance in a number of cases.
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In 2010, the competition authority imposed fines for implementing a concentration without having notified and received clearance
in three different cases. The competition authority’s imposition of
fines in these cases indicates that it is fully prepared to impose tough
sanctions for ‘gun-jumping’ violations. An example is the sale by
the Dutch state of shares in Fortis Corporate Insurance to Amlin.
Amlin did not notify this transaction before transferring the shares.
The competition authority therefore imposed a fine of €1,366,000
on Amlin. In 2012, the Trade and Industry Appeals Tribunal ruled
that the seller is not responsible for filing the proposed transaction
and therefore that the competition authority is not entitled to impose
sanctions on the seller.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As indicated in question 12, ACM is prepared to impose sanctions for
‘gun-jumping’ violations. The Dutch competition authority has also
shown its willingness to impose sanctions in foreign-to-foreign mergers that have not been notified before implementation. An example
concerns the acquisition of Vinnolit and Vintron by Advent. Vinnolit
and Vintron were both German undertakings that were acquired by
Advent. Due to an incorrect calculation of the turnover of Advent
in the Netherlands, the parties had determined that a notification in
the Netherlands was not necessary. After implementation, however,
Advent noticed its mistake and voluntarily informed the competition authority. The competition authority found that the parties had
violated the Act and imposed sanctions on Advent and the sellers.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Specific solutions are not available, but after a divestment or other
measure meaning that the notification thresholds are no longer met,
clearance is no longer required. In addition, the parties also have the
opportunity to request a derogation from the prohibition on implementing an intended concentration before clearance from ACM (see
question 11).
15 Are there any special merger control rules applicable to public
takeover bids?

The implementation of a public bid is exempted from the prohibition on implementing an intended concentration before clearance
provided that ACM is notified immediately and the acquiring party
does not exercise its voting rights.
16 What is the level of detail required in the preparation of a filing?

Standard forms (in Dutch) must be used for both the notification
and the licence application (an unofficial English language version
is available on ACM’s website). The notification form requests
information on the undertakings concerned such as a description
of their business activities, a description of the sectors in which they
are active, information on the group (if applicable), and a financial
outline of the preceding financial year showing the total turnover
and the turnover in the Netherlands. Further, the notification form
requests a description of the transaction and supporting documentation (the supporting documents can be submitted in another language, though ACM may ask for a translation), such as the most
recent annual accounts and reports of the undertakings, the most
recent documents showing the intent to effect the concentration and
the granting of powers of attorney by the undertakings concerned to
the designated contact person or persons. Parties must also submit
market research reports and, if there is an overlap between their
activities, information on their major competitors, customers and
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trade organisations active in the sectors in which the parties’ activities overlap. Moreover, parties must indicate whether there are any
ancillary restraints and if they wish ACM to declare whether they
fall within article 10 of the Competition Act. If there are markets to
be investigated, parties should provide both value and volume-based
market share figures. Parties are also asked to indicate whether the
concentration has been or will be filed with any other competition
authority in the EU and if so to provide details.
17 What is the timetable for clearance and can it be speeded up?

Upon receipt of the notification, ACM must take a decision within
four weeks (this period can, if a reasoned request is submitted by
the notifying parties, be suspended). This period will start running
the day after the receipt of the notification provided that it is not a
Saturday, Sunday or public holiday. Generally, only approximately
25 per cent of cases are decided within four weeks, mainly due to
suspension of this time period resulting from requests for additional
information and replies to these (see question 11). Upon receipt of
the application for a licence, ACM must take a decision within 13
weeks. Suspension of the four-week and 13-week periods can be
minimised by pre-notification discussions with ACM, filling out the
notification licence and forms correctly, providing all requested information as soon as possible and by anticipating additional questions.
Other than anticipation of and swift response to requests for
additional information, there is generally no possibility of speeding
up the process other than by discussing the envisaged transaction in
pre-notification meetings. ACM has indicated that it considers prenotification meetings useful and that such meetings can take place as
soon as there is sufficient clarity regarding the nature of the transaction. ACM’s approach towards pre-notification meetings is set out
in its best guidelines on merger control.
If a notified case fulfils certain requirements, ACM may issue a
short-form decision. ACM has published guidelines on when a case
definitely does not fulfil these requirements, and is therefore not a
candidate for a short-form decision. ACM will normally issue a short
form decision if it is clear that Dutch merger control is applicable,
that the concentration does not raise any competition concerns and if
there are no objections from third parties. The possibility of a shortform decision may speed up the process. There is, however, no short
version of the notification form and the notification requirements for
such concentrations remain the same.
18 What are the typical steps and different phases of the investigation?

Upon receiving the notification, which opens the first phase, ACM
will publish the fact of notification within a few days, investigate
the notification and, when necessary, ask the undertakings involved
for further information. Information may also be requested from
third parties such as customers, suppliers and competitors. Third
parties with sufficient interest are allowed to intervene. The parties
will be informed of the conclusions of the investigation and requested
to indicate the parts of the decision that they consider confidential.
The decision is then published. A second-phase investigation, which
begins with an application for a licence, typically entails extensive
investigation by ACM. It will include asking the notifying parties
as well as third parties for information and can also entail the commissioning of expert reports. If the assessment results in competition
concerns, ACM will usually (although it is not obliged to do so)
communicate its preliminary assessment in writing to the undertakings concerned and to affected third parties. The undertakings may
respond to this document, propose remedies or do both. ACM is
also, in certain circumstances, willing to organise intermediate state
of play meetings.
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Substantive assessment

Remedies and ancillary restraints

19 What is the substantive test for clearance?

24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

A licence application will be required where ACM considers that a
concentration may significantly impede effective competition in the
Dutch market or any part thereof, in particular as a result of the
creation or strengthening of a dominant position. A licence will be
granted if ACM concludes after its second-phase investigation that
this will not occur. As this test mirrors the SIEC test in the EUMR,
it will cover all competition issues raised by mergers including unilateral effects cases.
20 Is there a special substantive test for joint ventures?

Joint ventures performing on a lasting basis all the functions of an
autonomous economic entity are dealt with under Dutch merger
control, but are subject to the same substantive test as other
concentrations.
21 What are the ‘theories of harm’ that the authorities will investigate?

Since the 2007 amendment to the Act the test applied is whether
a proposed transaction significantly impedes effective competition
in the Dutch market or any part thereof, in particular as a result of
the creation or strengthening of a dominant position. In applying
the test, ACM generally applies the same criteria and theories of
harm as used by the European Commission, including the criteria
set out in the horizontal and non-horizontal guidelines, and by the
European courts.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Only competition issues are relevant in ACM’s review process.
However, if ACM refuses to issue a licence authorising an envisaged
concentration, the minister of economic affairs may, in response to
a request to that effect, decide that a licence will be granted if this
is desirable for general interest reasons – either economic or noneconomic – that outweigh the expected detriment to competition.
To date, the minister has not made use of this power. It should be
noted that this is a separate power of the minister, not a right to give
instructions to ACM in specific cases (see question 1).
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Dutch competition authority has generally not paid specific
attention to economic efficiencies in the review process. Since the
alignment of the test with the EUMR in 2007 there is more room
for taking efficiencies into account. In 2009 the competition authority considered an efficiency defence in a case concerning the merger
of two hospitals in the province of Zeeland. In that case, at first
instance, the competition authority had concerns regarding the market power of the combined entity as there appeared to be no real
alternatives to these hospitals. After the hospitals submitted an ‘efficiency defence’ claiming that the merger would lead to consumer
benefits, the competition authority stated that the current Act leaves
room for the competition authority to take such efficiencies into
account. Subsequently, the competition authority concluded that, in
that case, the parties’ claim was ‘unsubstantiated’ and could, therefore, not be accepted. The parties thereafter submitted a significant
remedy package, which was accepted by the competition authority.
The transaction was ultimately cleared. It is believed that ACM will
be as reluctant as the Commission in accepting efficiencies as a justification for clearing a concentration that would otherwise fall foul
of competition law.
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If a concentration is implemented despite a standstill obligation, it is
null and void and ACM may order it to be reversed within a specified time limit. Contravention of the standstill obligation as well as
of several other merger control provisions (eg, supply of incorrect
information) may be sanctioned with fines or an order to remedy the
infringement, subject to periodic penalty payments on non-compliance with such order, or by a combination of these sanctions.
The administrative fine for refusal to cooperate amounts to
€450,000 or a maximum of 1 per cent of the relevant turnover of
the undertaking concerned (whichever is higher).
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Since 1 October 2007, the Act has provided the possibility of offering
remedies during the notification stage of the investigation. This possibility exists if the competition problem is clear and it is certain that
the remedies will remove this problem. ACM may attach conditions
to the decision. The Act provides that if ACM imposes conditions in
the notification stage, the suspension obligation stays in place until
the conditions are fulfilled. This will largely reduce the importance of
this possibility in practice. It is also possible to make amendments to
the original notification, thereby alleviating the concerns of ACM. If
the original notification is amended the transaction (as notified in the
amended notification) may be closed after the decision is adopted.
ACM may attach conditions to the granting of a licence in the
second phase, for example that changes be made to the intended
transaction, or certain aspects of it.
The competition authority’s 2007 guidelines on remedies set out
both its procedural and substantive policy. They are similar to the
approach of the European Commission in that both divestment (ie,
structural) and behavioural undertakings are possible, though structural undertakings are preferred. ACM will only accept an amendment of the original notification if a structural remedy is used.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The remedy guidelines set out the basic conditions for a divestment
or other remedy. The guidelines are modelled closely on the European Commission notice on remedies and on Commission practice.
The undertakings concerned should take the initiative in proposing adequate remedies, preferably in the pre-notification discussions. Structural remedies are preferred to behavioural remedies and,
according to the guidelines, ACM does not accept behavioural remedies at all in the notification phase.
Proposals offered by the undertakings concerned must include
an adequate and proportional solution to the competition concerns
of ACM. The conditions that ACM includes in a first-phase decision
must remove the identified competition concerns and be implemented
before the transaction is closed. Conditions that ACM includes in a
second-phase decision must ensure that the concentration does not
significantly impede effective competition. These conditions generally involve divestment of the businesses that give rise to the impediment of competition, or severance of links between the undertakings
concerned and these businesses. Where divestments are involved, the
purchaser must be independent of the undertakings concerned and
should have sufficient expertise and financial resources to guarantee
the continuity of the activities of the business. As the divestment is
intended to ensure that the market remains competitive, ACM has
the right to approve the prospective purchaser. Where the undertakings concerned are not able to divest the businesses concerned, ACM
may require the appointment of a trustee who will ensure that this
Getting the Deal Through – Merger Control 2014
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Update and trends
In 2012, the District Court of Rotterdam issued a judgment on the
first sanction imposed by the competition authority (now replaced
by ACM) for violation of conditions attached to a merger decision.
Wegener, publisher of a variety of regional daily newspapers, had
agreed to purchase a rival publisher of regional daily newspapers VNU
Dagbladen. In order to secure approval, Wegener offered, among other
things, commitments in relation to two regional daily newspapers to
ensure that these two newspapers would continue to exist and would
remain independent of each other. In 2010, the competition authority
found that Wegener had violated this condition. The competition
authority imposed fines on Wegener and five individuals who were
personally involved in the infringement.
Both Wegener and the five individuals appealed. The Court
reduced the fine on Wegener from €19 to €2 million. The District
Court indicated that not all arguments put forward by the competition
authority were valid as the conditions attached to the decision were
not clear. For example, the alleged coordination of the commercial
policy of the two regional newspapers did not amount to an
infringement of the commitments as it was unclear whether the text
of the commitments did include the commercial policy. In addition, the
Court noted that the fining guidelines of the competition authority left
too little room for nuance. The Court for instance pointed out that a
violation of the prohibition on cartels by Wegener – according to the
Court the most severe infringement of competition law – would have
resulted in a much lower fine. In relation to the fines imposed on the
individuals, the Court reduced the fines on three individuals. The fines

process is carried out. The undertakings concerned must ensure that
prior to the sale, the activities of the business to be divested remain
intact and that their continuity and position on the market are not
jeopardised. Where the conditions laid down are aimed at ensuring
that a certain business remains independent of the parties involved
in the takeover, the undertaking concerned must take measures to
guarantee that such independence will continue to exist in the future.
ACM may supervise the divestment process for a limited time (and
may require the divestment of the activities concerned). On timing,
the guidelines clearly favour discussing remedies in the pre-notification meetings and strongly recommend submission of remedies
at least one week prior to the end of the four-week time limit. With
remedies in the licence phase, the guidelines state that, as a general
practice, ACM will inform the parties of the competition problems
it perceives in its preliminary assessment, typically after eight weeks.
This gives parties the opportunity to submit remedies should they not
have done so at an earlier stage. At this stage remedies in the licence
phase should be proposed at least three weeks prior to the deadline
for the decision.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

In ACM’s and its predecessor competition authority’s decisional
practice there have only been a limited number of cases involving
remedies. To date, we are not aware of any that involved foreignto-foreign mergers. However, parties have amended their filing in
response to the competition authority’s concerns in at least one concentration involving two foreign owned undertakings, which sought
to take joint control over two Dutch undertakings.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

When submitting a notification, parties must indicate whether there
are any ancillary restraints. Parties may ask ACM to declare that the
related arrangements fall within article 10 of the Competition Act
and are thus necessary for realisation of the intended concentration.
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imposed on the remaining two individuals were annulled by the Court
as these individuals were members of the supervisory boards of the
two regional newspapers that were put in place as a result of the
conditions. The role of these two individuals was considered to be too
limited.
In addition, two interesting second-phase cases were concluded in
2012. In both cases, private label products were deemed to belong to
the same market as branded products. In the Continental Bakeries/
Ter Beek case, the competition authority refused to grant a licence as
it found that the position of the parties on the market for the retail
sale of rusks (a type of biscuit) was around 70 to 80 per cent. The
parties had offered to divest a production line to a new competitor.
The competition authority did not accept this remedy as it concluded
that it was not certain that the newly created competitor would actually
invest in marketing the product nor were there any guarantees that
the newly created competitor would remain active on the market in the
longer term. The second case involved two producers of frozen snacks
and was referred by the European Commission upon request of the
competition authority. The competition authority adopted a narrow
market definition whereby each different category of snack constituted
a separate market. Its analysis revealed issues on the retail market
for croquettes. The parties offered to license an important brand to
a competitor for a duration of six years. The competition authority
accepted this remedy and approved the transaction. However, after
having obtained the approval, the parties abandoned the transaction.

Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

ACM may request information from customers, suppliers and competitors on the envisaged transaction or relevant markets. Third parties whose interests are directly involved may submit their comments
on the proposed transaction to ACM and are invited to express their
view on the preliminary assessment issued by ACM eight weeks
after the application for a licence. In practice ACM attaches value to
observations made by third parties.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

After a notification, and following the filing of an application for
a licence, ACM publishes an announcement in the Official Gazette
and on its website, inviting interested parties to submit their views on
the proposed transaction. Decisions by ACM, including a decision
that a licence is required and decisions to end procedures, are also
made public. Sensitive information (ie, business secrets) is omitted
from these publications. Prior to publication, parties are given the
opportunity to submit a reasoned request that certain information is
to be treated confidentially and removed from public documents. If
ACM disagrees, it will inform the parties in due time, so as to allow
them to file for an injunction against publication.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

ACM cooperates formally and informally with foreign competition
authorities – for example, as a member of the European Competition Authorities (ECA) and the International Competition Network
(ICN) – and with the Commission, as a member of the European
Competition Network (ECN). It may inform the relevant competition authorities if it requests information from foreign companies
and may provide competition authorities in other jurisdictions
with information it has collected. ACM contacts other competition
authorities where a transaction is filed in several jurisdictions and
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may exchange information or coordinate its proceedings with these
authorities. The notification form also requests parties to indicate
whether the transaction has been, or will be, notified to other antitrust authorities.
Judicial review
32 What are the opportunities for appeal or judicial review?

Appeals against decisions by ACM must be lodged with the District
Court of Rotterdam (Chamber of Administrative Law). The judgment of the District Court may be further appealed to the Court of
Appeal for Trade and Industry in The Hague. Any person whose
interests are directly affected may appeal against a decision. The minister of economic affairs may, in response to a request, grant a licence
for an envisaged concentration even though ACM has refused to
grant one (see question 22). Decisions of the minister are also subject
to judicial review.
In 2012, the District Court of Rotterdam reduced the sanction
imposed on the newspaper publisher Wegener. The competition
authority had imposed a fine of €19 million for non-compliance with
conditions imposed in a decision granting a licence for a merger.
The District Court of Rotterdam reduced the sanction to €2 million.
The competition authority had moreover imposed sanctions on five
individuals. The District Court reduced the fines imposed on three
of these and annulled the decision in relation to the remaining two
individuals (see also ‘Update and trends’).
33 What is the usual time frame for appeal or judicial review?

While the time frame for appeal and judicial review will depend on
the courts’ agendas and workloads, litigation may take up to a year,
and perhaps longer.

Freshfields Bruckhaus Deringer
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In 2010, the competition authority in three cases imposed fines for
breaching article 34 of the Act (ie, implementing a concentration
without having notified and therefore failing to receive clearance
prior to closing). In 2001, a fine was imposed in the case of a foreignto-foreign merger: only German undertakings were involved in the
transaction. The competition authority repealed this fine in 2002.
35 What are the current enforcement concerns of the authorities?

ACM indicated in its market vision and key priorities that, besides
its focus on energy and transport sectors, in the upcoming year it
intends to pay particular attention to the housing market, the market
for telecommunications, the construction and agriculture industries,
the financial and business services industries, and health-care sectors.
36 Are there current proposals to change the legislation?

Following the amalgamation of the Netherlands Competition
Authority, the Consumer Authority and the Independent Regulator
for Post and Telecommunication, various (non-substantive) amendments to the competition act have been introduced. In addition, a
legislative proposal has been introduced changing the worldwide
turnover threshold from the current €113,450,000 to €150,000,000.
This legislative proposal furthermore abolishes the separate (lower)
thresholds for insurance companies (see question 5). The proposal is
not expected to enter into force before 2014.

Our international antitrust, competition and trade practice
With more than 50 partners and 260 specialists based in Asia, Europe and the US we
are able to support clients wherever and whenever they need us. We act regularly as
lead global counsel in large scale multijurisdictional transactions. In those jurisdictions
where we do not have offices, we have established strong relationships with recognised
local law firms to provide clients with a seamless worldwide service.

freshfields.com
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The competition aspects of mergers and acquisitions (mergers)
affecting New Zealand are governed by the Commerce Act 1986
(the Act).
New Zealand’s competition regulator is the Commerce
Commission (www.comcom.govt.nz) (the NZCC). The NZCC
adjudicates on applications for clearance or authorisation of mergers
and can take enforcement action in the courts. Interested third parties
can also enforce the Act directly.
2

What kinds of mergers are caught?

The Act prohibits any person (including bodies corporate) from
acquiring business assets or shares if that would have, or would be
likely to have, the effect of ‘substantially lessening competition in a
market’ in New Zealand.
The term ‘acquire’ includes entry into an agreement to acquire
assets or shares that is not conditional on competition clearance.
The NZCC cannot grant clearance or authorisation retrospectively
(see question 12), so any proposed merger that might give rise to a
substantial lessening of competition in a market in New Zealand
should be made conditional on NZCC approval.
3

What types of joint ventures are caught?

Joint ventures that involve any acquisition of assets or shares will
be caught by the Act’s merger control provisions if the acquisition
substantially lessens competition in a market. Joint ventures that do
not involve the acquisition of assets or shares may still be caught by
the Act’s restrictive trade practices prohibitions.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

There is no definition of ‘control’ in the Act. Acquisitions of assets
or shares, including minority or partial acquisitions, may breach the
Act where:
• the acquirer will be able to ‘directly or indirectly exert a substantial degree of influence over the activities of the other’ (in which
case the parties will be considered ‘associated’). The NZCC considers that occurs where the acquirer is ‘able to bring real pressure to bear on the decision-making process’ of the target; and
• the ‘association’ between the parties is likely to substantially
lessen competition in the market.
The NZCC’s general working approach (although not determinative)
is that:
• a shareholding of less than 15 per cent does not give rise to the
necessary degree of influence;
www.gettingthedealthrough.com

•
•
•

a shareholding between 15 and 20 per cent is unlikely to give rise
to a substantial influence unless there are special circumstances;
a shareholding between 20 and 30 per cent is likely to give rise
to a substantial influence only if there are ‘other factors’, for
example, evidence of influence on management and policy; and
a shareholding between 30 and 50 per cent is likely to give rise
to substantial influence.

The proposed acquisition of an interest of 22.5 per cent of the shares
in a listed company has been blocked by the NZCC in the past,
although that case turned on reasonably unusual circumstances.
The Commerce (Cartels and Other Matters) Amendment Bill
(the Commerce Amendment Bill), currently before Parliament, proposes introducing an additional process that may be triggered where
an overseas person acquires a ‘controlling interest’ in a New Zealand
company. ‘Controlling interest’ is defined to be control of the board
or 20 per cent of the voting rights, issued shares or dividend entitlements. See question 7.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

There are no asset or turnover thresholds in New Zealand. In theory,
all mergers are subject to the Act. The essential issue is whether the
acquisition of assets or shares will or would be likely to substantially
lessen competition in a market in New Zealand.
While all mergers that are not cleared or authorised by the NZCC
are susceptible to challenge, the NZCC’s Mergers and Acquisitions
Guidelines (the Guidelines), released in January 2004, identify postmerger market share ‘safe harbours’, beneath which the NZCC is
unlikely to have concerns about the competitive effects of a merger.
These are:
• the merged entity would have a market share of 40 per cent or
less, unless there is a concentrated market (ie where three firms
have 70 per cent or more of the market post-acquisition); or
• the market is a concentrated market post-acquisition, and the
merged entity would have no more than a 20 per cent share.
The NZCC has recently embarked on updating the Guidelines.
The NZCC released draft updated versions of its Mergers and
Acquisitions Guidelines (draft updated Guidelines) and Authorisation
Guidelines (draft Authorisation Guidelines). The draft updated
Guidelines propose replacing the term ‘safe harbours’ with the
term ‘concentration indicators’. However, the same thresholds are
retained. The proposed new language is not intended to introduce a
substantive change to the NZCC’s approach, but rather the NZCC
was concerned that the reference to ‘safe harbours’ indicated a
‘degree of safety that did not exist’.
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6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Merger filings in New Zealand are voluntary.
Parties can (but are not obliged to) seek the NZCC’s clearance
or authorisation of a proposed merger but there is no statutory
requirement to notify the NZCC. However, if a merger has been
implemented, or made unconditional pending completion, it cannot
then be cleared or authorised retrospectively.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The same requirements apply for foreign-to-foreign mergers as for
purely domestic mergers. Therefore, notification to the NZCC of a
foreign-to-foreign merger is voluntary.
The merger control prohibitions in the Act extend to acquisitions
outside New Zealand, ‘to the extent that the acquisition affects a
market in New Zealand’. The NZCC, therefore, will consider the
effect of a foreign-to-foreign merger on a market in New Zealand
to determine whether there may be a substantial lessening of
competition.
The prohibitions in the Act also extend to any conduct outside
New Zealand that affects a market in New Zealand, where the person
engaging in the conduct is ‘carrying on business in New Zealand’.
Last year, the Court of Appeal in Commerce Commission v Visy
Board Pty Ltd [2012] NZCA 383 arguably expanded the territorial
reach of the Act by taking a more expansive view of the type of
oversight by a foreign parent of a New Zealand subsidiary that might
allow the courts to treat the parent as ‘carrying on business in New
Zealand’, including, for example, when staff travel regularly to New
Zealand and when the overseas entity communicates regularly with
the New Zealand subsidiary.
Accordingly, an offshore merger involving two or more major
suppliers of a product or service to New Zealand, both where there
is no New Zealand presence and where there is a New Zealand
subsidiary, could be caught by the Act.
However, the practical ability of New Zealand authorities to
enforce any orders made against offshore companies may limit the
recoverability of any penalties from foreign firms that choose to
ignore New Zealand sanctions.
To address such limits in respect of acquisitions by Australian
businesses, New Zealand and Australia have signed a mutual
enforcement treaty that effectively removes the bar on the NZCC
enforcing penalties as against Australian companies and directors,
and the Australian Competition and Consumer Commission (ACCC)
enforcing penalties as against New Zealand companies and directors.
The Trans-Tasman Proceedings Act 2010 takes the elements of this
treaty into effect and applies to both court-directed and regulatory
enforcement, by both competition authorities. Note the operative
provisions of the Trans-Tasman Proceedings Act are not currently
in force.
To address limits in respect of acquisitions by businesses from
other countries, the Commerce Amendment Bill, currently before
Parliament, proposes an additional process for the NZCC to seek
remedies in respect of acquisitions of New Zealand companies by
‘overseas persons’. Essentially, where an overseas person acquires a
‘controlling interest’ in a New Zealand company (control of the board;
or the ability to control greater than 20 per cent of the voting rights,
issued shares or dividend entitlements), the NZCC can apply to the
High Court, within 12 months of the acquisition, for a declaration
that the acquisition will substantially lessen competition in a market
in New Zealand. If the High Court makes such a declaration, it may
make an order requiring the New Zealand company to:
• cease carrying on business in New Zealand, in the market to
which the declaration relates;
• dispose of shares or assets as specified by the Court; or
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•

take any other action that the Court considers is consistent with
the Act.

Contravention of any such declaration will be subject to the same
penalties as for a breach of the usual merger control provision (the
difference being that the penalties will be enforceable against the
New Zealand company, rather than the overseas acquirer). The
Commerce Amendment Bill was introduced to Parliament in October
2011 and we expect it to be enacted by the end of 2013.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Yes, but not under the Act. Other potentially relevant legislation
includes the Overseas Investment Act 2005 and its regulations,
the Takeovers Act 1993 and the Takeovers Code made pursuant
to it. Under the Overseas Investment Act 2005, the consent of the
Overseas Investment Office will be required in respect of transactions
that result in overseas investment in ‘significant business assets’ or
‘sensitive land’. Every individual who commits an offence under
the Overseas Investment Act is liable to imprisonment for up to 12
months or a fine of up to NZ$300,000, and every body corporate is
liable to a fine of up to NZ$300,000.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

As notification is voluntary, no sanctions apply for failure to file.
However, if the NZCC believes that a merger infringes the Act, or
that a proposed merger would infringe the Act, it may investigate
and, if necessary, take proceedings, including seeking urgent injunctive relief, against the parties to the merger. In the 2011/12 period, the
NZCC completed three market structure investigations, which were
all closed on the basis that no further investigation, or enforcement
action, was necessary.
10 Who is responsible for filing and are filing fees required?

Applications for clearance or authorisation of a merger are made
by the party wishing to acquire the relevant assets or shares. The
fee for a notice seeking clearance is NZ$2,300 (including goods
and services tax (GST)) per acquisition. The fee for a notice seeking
authorisation is NZ$23,000 (including GST) per acquisition,
although the NZCC has the discretion to refund NZ$20,700 to the
applicant if the authorisation is granted. These fees were proposed to
be reviewed following the enactment of the Commerce (International
Cooperation and Fees) Amendment Act 2012. This review is yet to
take place.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The Act gives the NZCC 10 working days to decide on a clearance application and 60 working days to decide on an authorisation,
but in practice the NZCC invariably seeks extensions for clearance
applications. If applicants do not agree to such an extension, it is
open to the NZCC to simply fail to make a determination in the
prescribed time, in which case the application is deemed to have been
declined. This means that the merging parties, in practice, always
agree to reasonable extensions sought by the NZCC. The NZCC,
in its Mergers and Acquisitions Clearance Process Guidelines (July
2010) (Process Guidelines), which set out the NZCC’s procedural
approach to merger filings, has committed to determining applications for clearance within an average of 40 working days of registration of the application. The draft updated Guidelines retain this
40-day period. The NZCC has received fewer clearance applications
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in recent years, due to the economic climate, and this decreased
workload has enhanced the NZCC’s ability to determine clearance
applications within 40 working days. However, the NZCC has seen
an increase in applications over the last 12 months compared with
the previous two years. The average time for clearances between June
2012 and May 2013 was 57.9 working days, a slight decrease from
the average of 63.70 working days in 2011/2012. The high average
in 2012/2013 can be attributed to several clearances taking significantly longer than 40 working days, for example:
• Vodafone’s (New Zealand’s largest mobile network operator)
successful application to acquire TelstraClear (New Zealand’s
second largest fixed network operator) took 77 working days
due to the number of different, and often complex, product markets affected nationwide (Decision NZCC 33, 29 October 2012);
and
• Hamilton Radiology’s unsuccessful application to acquire Medimaging, the only competing provider of MRI radiology services
in Hamilton (a city in New Zealand’s North Island) took 70
working days, likely reflecting that unsuccessful applications
are typically more difficult and take longer as the NZCC will
request, and the applicant will provide, additional information
to ensure the decision making process is robust (Decision NZCC
7, 27 March 2013).
The quickest clearance decision in recent years took 15 working
days, and the speed of this decision was in part influenced by the
commercial deadlines of the parties (Decision NZCC 8, 22 March
2012), which reflects a commitment in the NZCC’s September 2011
Clearance Fact Sheet that states that ‘[b]usinesses should advise us
of any commercial deadlines to help ensure these are met where
possible’.
As the NZCC cannot grant clearance or authorisation
retrospectively (see question 12), any proposed merger that might
give rise to a substantial lessening of competition in a market in New
Zealand should be made conditional on NZCC approval.
The Commerce Amendment Bill, expected to be enacted during
2013, specifies 40 working days, rather than 10 working days,
as the time frame allowed for by the Act for deciding a clearance
application (subject to any alternative timetable agreed between the
NZCC and the applicant).
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Mergers cannot be cleared or authorised retrospectively so clearance
or authorisation must be obtained prior to execution of a binding
agreement that is not conditional on regulatory clearance. Merger
parties are encouraged to contact the NZCC as early as possible
to inform the NZCC about potential applications for clearance.
If the relevant agreement for sale and purchase is conditional on
regulatory approval, clearance or authorisation must be obtained
prior to completion.
If the NZCC believes that a merger has breached the Act it
can investigate and, if necessary, take proceedings to the courts.
Courts can impose penalties of up to NZ$5 million for giving
effect to a merger that substantially lessens competition, and can
impose injunctions and make other orders, including orders for
the divestiture of assets or shares. If the NZCC was in the process
of considering a clearance or authorisation application at the time
of completion it would close that investigation without issuing a
decision and open an investigation into a potential breach.
A Court of Appeal judgment released in June 2008 confirmed
penalties imposed by the High Court in 2006 for a breach of the
merger provisions of the Act. In that case, the NZCC brought
proceedings on the grounds that the acquisition either substantially
lessened competition or was likely to result in a substantial lessening
of competition. The court agreed and the potential purchaser was
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ordered to pay a penalty of NZ$500,000 as well as costs to the
NZCC of NZ$600,000. The High Court also found two of the
directors of the vendor liable as accessories for participating in the
waiver of the condition precedent to obtain NZCC clearance that
was contained in the sale and purchase agreement. The Court of
Appeal confirmed the primary finding of liability on appeal, but
reversed the latter finding relating to the liability of the individual
directors. Nevertheless, both acquirers and vendors need to be aware
that, while merger clearance remains voluntary, seeking clearance
may be the safest option for potentially problematic mergers.
If clearance is not obtained, third parties can also bring an action
directly in the courts seeking a declaration that a merger breaches the
Act and for injunctions and damages if they have suffered loss as a
result of a merger that breaches the Act.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

At present foreign-to-foreign mergers that close before clearance
is granted are subject to the same potential sanctions as domestic
mergers. However, as discussed in question 7, in practice there are
limits on the ability of New Zealand authorities to enforce any
orders made against offshore companies. The NZCC has only taken
action to prevent one foreign-to-foreign merger (see question 27). To
address the practical limits the Commerce Amendment Bill, currently
before Parliament, proposes an additional process for the NZCC to
seek remedies in respect of acquisitions of New Zealand companies
by ‘overseas persons’. The Commerce Amendment Bill is expected
to be enacted during 2013. See question 7.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The NZCC does not have jurisdiction to clear any merger after
closing. Accordingly the New Zealand limb of the merger would
need to remain conditional until clearance is obtained if clearance
is required. As to divestments prior to clearance, see question 25.
15 Are there any special merger control rules applicable to public
takeover bids?

No, however, in practice the NZCC applies stricter shareholding
guidelines for a finding of ‘association’ in the case of publicly listed
companies than it does for privately held companies. In the case of a
publicly listed company, the NZCC normally examines shareholdings
of 15 per cent or more (see question 4).
The Takeovers Code (the Code) also applies to listed public
companies and to certain non-listed companies where numbers of
shareholders and asset threshold requirements are met. The Code
does not raise competition law issues, and is administered by the
Takeovers Panel, which is separate from the NZCC. The Code is farreaching and reasonably complex, and must be considered sensibly
in the case of most public company acquisitions.
16 What is the level of detail required in the preparation of a filing?

There is a prescribed form of application for both clearances and
authorisations. The forms are relatively detailed, and require
information concerning the transaction, the parties, the rationale
for the transaction, the applicant’s view of markets and market
shares, competitor information, comments on barriers to entry, etc.
Economic evidence is often advisable for more complex clearance
cases. In a complex application for authorisation, economic analysis
of public benefits and detriments is required. In practice, this means
an expert economist must be used in such an application.
The NZCC requires a copy of the relevant sale and purchase
documents, and the most recent annual report for each of the merger
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parties. If an annual report is not available, the NZCC requests that
a copy of the audited financial statements of the merger parties,
detailing a profit and loss account, total turnover and profit before
tax, and a balance sheet, be provided. It frequently requests a copy
of underlying information memoranda, so it is useful to review these
before they are published.
17 What is the timetable for clearance and can it be speeded up?

Merger parties are encouraged to contact the NZCC as early as
possible to inform the NZCC about potential applications for
clearance. In most cases, this enables the NZCC to plan ahead, which
can help to expedite the assessment of an application for clearance.
The NZCC has published the Process Guidelines, which set out
the NZCC’s procedural approach to merger filings. The Process
Guidelines are intended to help achieve robust and timely decisions
by providing information about the application process, the kind of
information the NZCC requires, and indicative timelines.
The Process Guidelines suggest applicants engage in prenotification discussions (PNDs). PNDs are informal and confidential
discussions between the applicant and NZCC staff before an
application is submitted and affords applicants the opportunity to
discuss the draft clearance application with the NZCC prior to filing.
The main purpose of a PND and the provision of a draft clearance
application is to expedite the consideration of an application for
clearance, if and when it is filed, by informing the NZCC of any
complex or unfamiliar markets, clarifying what information and
evidence the NZCC is likely to require, and reducing the need for
further information requests and extensions.
See question 11 for a summary of the usual time for determinations
if a clearance application is filed and question 18 for the timing of the
different phases of the investigation.
18 What are the typical steps and different phases of the investigation?

In considering an application for clearance, the NZCC will conduct
a detailed investigation and seek information from competitors,
suppliers, customers and any other relevant parties. It will ‘test’ all
information provided and then it will make its decision. The decision
is valid for 12 months from the decision date. If the acquisition is not
made within that 12-month period, then the parties lose the benefit
of the clearance decision.
Once an application has been made on the prescribed form it may
take up to five days for the NZCC to check that an application for
clearance is compliant and for the NZCC to record the application
in the register. Once an application for clearance has been registered,
and confidential information has been identified and confirmed, the
public version omitting any sensitive and confidential information
will be published on the NZCC’s website. Approximately 10 days
after an application for clearance is registered, the NZCC will provide
a draft timeline for the assessment of the application based on likely
complexity and resources. The NZCC aims to publish a ‘statement of
preliminary issues’ within 15 working days of the application being
made and will usually place a public version of this document on
its website. The ‘statement of preliminary issues’ is a document that
outlines the NZCC’s initial view of the competition issues that could
arise if the proposed transaction were to occur. Its purpose is to allow
interested parties the opportunity to consider the issues identified and
submit further information that might assist the NZCC’s analysis. By
around day 25, the NZCC will give clearance for straightforward
applications or will send a ‘letter of issues’ to highlight initial
concerns. The NZCC may issue a subsequent ‘letter of unresolved
issues’ giving merger parties a final opportunity to provide further
information or evidence to allay the NZCC’s concerns. By around
day 40 the NZCC will aim to give a final decision, however, if the
application is more complex, the NZCC may seek an extension (any
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extension would likely be requested around day 30, when the NZCC
usually seeks to meet with the applicant to give an update on its
timeline).
In considering an application for authorisation, the NZCC
investigates the application, publishes a draft determination,
interested parties make submissions on the draft determination,
submissions are circulated to all interested parties and a ‘conference’
is usually held. The NZCC draws together the information from
its investigation, the submissions and the conference to make its
final decision. The NZCC’s proposed updated guidelines provide
that it is committed to determining applications for authorisation
within an average of 80 working days, although in practice difficult
applications have taken twice as long. Because of the significant
time, complexity and costs involved in the authorisation process,
authorisations for mergers or acquisitions that potentially breach
the Act, but are nevertheless likely to have significant public benefits,
have not often been sought.
The NZCC has, however, released the Streamlined Authorisation
Process Guidelines (May 2009) (Streamlined Guidelines), intended to
apply to transactions that have clear public benefits and a relatively
limited impact on competition. Under the Streamlined Guidelines, the
NZCC aims to arrive at its determination within 40 working days
of the application being registered, with an extension to 60 working
days if a conference is required. While the Streamlined Guidelines set
an impressive target for the NZCC, the guidelines are clear that there
are a number of issues that could derail the target time frames. Under
the Streamlined Guidelines the NZCC can withdraw an application
from the streamlined process at any time, at which time the NZCC’s
current time frames for authorisations will apply. During 2011, the
NZCC considered the first, and to date only, application under this
new regime reaching a decision to authorise the transaction within 45
working days, just over the prescribed 40-working-day time frame.
If no application for clearance or authorisation is made, the
NZCC will assess the information it has identified or received and
determine whether it should investigate. After an investigation, the
NZCC can decide at its discretion either to take court action, accept
a settlement (note that pecuniary penalties can only be imposed by
the High Court, so any settlement would need to be endorsed by the
High Court) or take no further action.
Substantive assessment
19 What is the substantive test for clearance?

A ‘person’ may not acquire business assets or shares if the
acquisition will have, or is likely to have, the effect of ‘substantially
lessening competition in a market’. The Act defines the terms
‘substantial’, ‘competition’ and ‘lessening of competition’ separately.
Notwithstanding the individual definitions provided in the Act, the
NZCC considers the meaning of the phrase in its entirety, which
it has described as equivalent to the ‘creation, enhancement or
facilitation of the exercise of market power’.
In light of difficult market conditions since 2008, the NZCC
introduced its Supplementary Guidelines on Failing Firms (the Failing
Firms Guidelines) in October 2009. The Failing Firms Guidelines
outline the NZCC’s approach when assessing applications for
mergers and acquisitions where one party (usually the target) is
‘failing’ or under financial stress. These guidelines suggest that parties
are to provide robust evidence that a firm is actually failing in order
for the NZCC to make an appropriate and timely determination.
However, despite the introduction of these guidelines the NZCC has
not relaxed its approach - the NZCC must still be satisfied that the
merger will not result in a substantial lessening of competition.
The NZCC’s clearance of PMP Print Limited to acquire certain
heat set printing assets from APN Print NZ Limited (Decision No.
708, 16 December 2010) is the most recent example where the
NZCC has cleared a transaction on the basis that there was no real
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prospect of a third party acquiring the assets as a going concern,
or using them to compete in the relevant markets, and was the first
decision to refer to the Failing Firms Guidelines. In the past year the
‘failing firm’ argument has been unsuccessfully run in two clearance
applications (Fonterra and New Zealand Dairies, Decision NZCC
21, 6 September 2012 and Hamilton Radiology and Medimaging,
Decision NZCC 7, 28 March 2013). In both cases the applicants
failed to sufficiently demonstrate that it was likely that in the
absence of the applicant’s acquisition, the target business would exit
the market or would not be purchased by an alternative purchaser.
These two decisions demonstrate the high threshold that must be met
before the NZCC will adopt a ‘failing firm’ counterfactual.
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures. An acquisition
of business assets or shares in forming a joint venture will be assessed
in the same way as any other merger. However, other aspects of a
joint venture relationship, such as ongoing collaboration through the
joint venture, are analysed pursuant to part II of the Act, which deals
with restrictive trade practices generally. The part II provisions can be
highly technical in their application to joint ventures, so legal advice is
recommended in cases of non-structural joint ventures. For example,
in 2012, the NZCC completed a market screening investigation into
the acquisition of a 49 per cent stake by New Zealand’s largest freeto-air television broadcaster (TVNZ) in a new joint venture company
formed by New Zealand’s largest pay-television broadcaster (SKY)
(under the merger control provisions) and the ongoing collaboration
between SKY and TVNZ in operating that joint venture (under the
restrictive trade practices provisions). The NZCC concluded that no
further action was necessary in respect of the formation or operation
of that joint venture, but opened a separate investigation into SKY’s
content arrangements as a potential restrictive trade practice.
21 What are the ‘theories of harm’ that the authorities will investigate?

The NZCC will investigate whether a merger has the effect or likely
effect of substantially lessening competition. This test was introduced
in 2001 to replace the market dominance test, which the previous
New Zealand government considered too permissive.
When investigating a merger, the NZCC considers the potential
for a merged entity to exercise unilateral or non-coordinated market
power. The NZCC generally considers that unilateral market power
is only likely to be exercised when the market is unconstrained by
potential entry. The NZCC has not historically formally modelled
possible unilateral effects using a US-style upward pricing pressure
analysis but may do so in suitable cases. In line with overseas trends,
the NZCC’s draft updated Guidelines include reference to ‘diversion
ratios’, which is a tool to measure the ‘closeness’ of competition
between two firms by, for instance, assessing how substitutable the
merging firms’ products are for one another.
The NZCC will also consider the potential for the exercise of
coordinated market power when assessing the competitive effects of
a merger. Where an acquisition materially enhances the prospects of
any form of coordination, the NZCC may consider that a substantial
lessening of competition is likely. The NZCC tests the scope for
coordination by reference to the potential for collusion, detection
and retaliation in the relevant markets.
Generally, the NZCC takes the view that vertical integration is
unlikely to result in a substantial lessening of competition unless the
merged entity has market power in one of the relevant functional
markets, in which case the NZCC will consider whether the
acquisition would strengthen market power in that market, or in
upstream or downstream markets, by foreclosing market entry.
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The NZCC will consider conglomerate effects if either the target
or acquiring business was a likely potential entrant into the other’s
market and competition is otherwise limited.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The NZCC is an independent Crown entity and is not subject to
direction from the government in carrying out its enforcement
activities (except to the extent that the NZCC must ‘have regard’
to the economic policies of the government where such policies
are provided to the NZCC in writing and laid before Parliament,
however, this does not occur frequently).
For a clearance, the NZCC has no authority to consider anything
but competition issues. For authorisations, the NZCC must consider
public benefits to New Zealand, which could potentially cover any
matter in the public interest, but are typically ‘economic efficiencies’,
and the High Court has recently confirmed that the NZCC is not
required to ‘overlay some kind of social policy judgment’ in evaluating
efficiencies (Godfrey Hirst NZ Ltd v Commerce Commission (2011) 9
NZBLC 103,396). During 2011, two applications for authorisations
on public benefit grounds were filed. The first, under the standard
process, was granted by the NZCC following submissions on its
draft determination and a ‘conference’ with interested parties, the
process taking 83 working days in total. As noted at question 18,
the second was the first authorisation application to be accepted
under the Streamlined Guidelines, with the decision to authorise the
transaction being given within 45 working days.
23 To what extent does the authority take into account economic
efficiencies in the review process?

When considering an application for clearance, the only question
is whether the merger has the effect of substantially lessening
competition in a market. That test implies some consideration of
efficiencies within the affected market, as the substantial lessening of
competition is a net effects test, although the NZCC will not consider
economic efficiencies in detail. When considering public benefits in
an application for authorisation, the NZCC will consider all claimed
economic efficiencies in detail, both inside and outside the market in
which competition is lessened.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The NZCC cannot make a determination that the Act has been
breached nor can it impose penalties or other sanctions. The NZCC
can, however, make ‘cease and desist’ orders, provided it follows a
prescribed process involving consultation with the parties concerned.
The NZCC can also bring an action in the High Court seeking
remedies such as:
• an injunction preventing a proposed merger;
• a declaration that a merger breaches (or that a proposed merger
would breach) the Act;
• an order for divestiture of assets or shares; or
• financial penalties of up to NZ$5 million per offence for bodies
corporate and NZ$500,000 per offence for individuals.
The Act also gives the NZCC broad powers of investigation to fulfil
its statutory role and failure to comply with any NZCC request can
render companies and individuals liable on summary conviction to
penalties of up to NZ$30,000 for a company and NZ$10,000 for
an individual. The Commerce Amendment Bill proposes increasing
these penalties to NZ$300,000 for a company and NZ$100,000 for
an individual.
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25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The NZCC may accept structural undertakings to divest assets
or shares offered in writing to it in relation to a clearance or
authorisation, although it will not propose such undertakings itself.
If such an undertaking is accepted, it is deemed to form part of the
application. The NZCC cannot accept behavioural undertakings
(eg undertakings relating to prices, output, quality and access) in
clearance applications and authorisation applications for mergers.
Any divestment proposal in a clearance application will be assessed
by the NZCC according to how much it would alleviate any
substantial lessening of competition which would otherwise result
from the merger. In June 2010, the NZCC released its Mergers
and Acquisitions Divestment Remedies Guidelines (Divestment
Guidelines), which are aimed at ensuring that applicants are fully
informed of the NZCC’s approach to the assessment of structural
divestment undertakings.
These Divestment Guidelines outline the NZCC’s current
approach to assessing structural undertakings, which is based on
the UK Competition Commission’s approach. The NZCC will
assess whether the assets to be divested will help to provide effective
constraint on the post-merger entity. This includes examining the
scope and configuration of the divested assets (composition risks),
the availability of possible purchasers who can provide effective
competition (purchaser risks) and whether the process of divestment
might cause the assets to deteriorate, for example, through erosion
of market share (asset risks). The entity must fulfil the divestment
undertaking within the period negotiated with the NZCC, and
in any event must divest and complete the acquisition within 12
months of clearance being given. Scandinavian Tobacco Group
A/S’s application for clearance to merge its cigar, pipe tobacco and
accessories businesses with that of Swedish Match AB (Decision No.
699, 22 September 2010) was the first application made subject
to a divestment undertaking since the release of the Divestment
Guidelines. Pact Group Pty Limited’s successful application for
clearance to acquire the plastic pails business of Viscount Plastics
(NZ) Limited (Decision NZCC 11, 10 May 2012) is the most recent
to be given pursuant to a divestment undertaking.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Divestment undertakings must be in writing and be given by the
person, or on behalf of the person, who gave notice of the application
for clearance or authorisation. A divestment undertaking can be
proposed as part of the initial application for clearance, or may be
offered as an amendment to an application. A divestment condition
forms part of the clearance or authorisation given by the NZCC,
however it must be offered before the NZCC’s final determination is
issued. The NZCC itself does not suggest remedies that might assist
a party in gaining clearance or authorisation, but it does endeavour
to bring to the attention of the applicant issues giving rise to concern,
at the earliest opportunity, to enable the applicant to make further
submissions or to offer another remedy. Any divestment proposal
offered in a clearance application will be assessed by the NZCC
according to how much it would alleviate any ‘substantial lessening
of competition’ that would otherwise result from the merger.
If an acquirer of assets or shares does not fulfil a divestment
undertaking by the specified date (which is negotiated with the
NZCC), or if the acquisition is not completed within 12 months,
the parties lose the benefit of the clearance decision. If the NZCC
is satisfied that there is a contravention of an undertaking, it can
apply to the court under section 85B of the Act for a divestment
order. Under section 85B, the NZCC is not required to establish a
substantial lessening of competition in a market. Rather, the NZCC
must show that the terms of the divestment undertaking have
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not been met by the applicant. The NZCC may also apply to the
court under section 85A of the Act for pecuniary penalties for a
contravention of an undertaking.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

At present the same remedies as are available for purely domestic
mergers (including penalties, injunctions and divestment orders)
are also available in respect of foreign-to-foreign mergers (subject
of course to the difficulties of enforcement of penalties against
companies located outside New Zealand).
The NZCC has only commenced court action in relation to one
foreign to foreign merger. In 2001 the NZCC commenced court
action against British Tobacco Holdings (New Zealand) Limited
(BTH) alleging that its acquisition of WD & HO Wills (New
Zealand) Limited contravened the merger provisions of the Act. In
February 2003, these proceedings were settled out of court, with
BTH agreeing to divest certain cigarette brands and, if required, the
right to manufacture the divested brands on normal commercial
terms for a period not exceeding five years. In addition, BTH paid
the NZCC a contribution to its costs of approximately NZ$350,000.
Enforcement difficulties in respect of Australian entities have
been alleviated by the enactment of the Trans-Tasman Proceedings
Act 2010 and enforcement difficulties in respect of entities from
other countries are expected to be alleviated by the changes proposed
in the Commerce Amendment Bill, which is expected to introduce an
additional process that will apply when an overseas person acquires
a ‘controlling interest’ in a New Zealand company (both discussed
in question 7).
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Part II of the Act, which deals with restrictive trade practices, does
not apply to contracts, arrangements or undertakings insofar as they
provide for the acquisition or disposal of assets or shares, or any act
done to give effect to such provision. Ancillary restraints in such
contracts, arrangements or understandings are therefore included in
the analysis of the competitive effects of the business acquisition,
however, any additional or ongoing arrangements beyond the sale
and purchase arrangements will be analysed under part II.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

As part of its investigation, the NZCC seeks information from
interested parties, including competitors, suppliers and customers,
which it uses to ‘test’ the information provided by the applicant. The
NZCC publishes a public version of the clearance application on its
website in order to inform the public of the proposed merger and to
enable third parties to make submissions to the NZCC. In addition,
as mentioned in question 18, during the preliminary stages of the
clearance consideration process the NZCC publishes a ‘statement
of preliminary issues’ on its website to increase the transparency
of the process and to allow interested parties the opportunity to
consider the competition issues initially identified and submit further
information to assist the NZCC’s analysis. The NZCC respects
confidentiality and, on request, generally treats complainants’
identities as confidential. Otherwise, complainants have the same
rights as all other interested parties.
During the assessment of an application for clearance, the
majority of information and evidence will be gathered voluntarily
from the merger parties and market participants. Under the Act,
however, the NZCC may require any person to supply information
or give evidence by issuing a statutory notice.
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If an acquisition occurs in the absence of a clearance or
authorisation, then both the NZCC and interested parties have the
ability to apply to the Court for relief. At that stage, the usual court
rules relating to disclosure of information and documents apply.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The fact of the application, the identities of the parties, the application
document and the subsequent determination by the NZCC are
all publicly available. Confidential and commercially sensitive
information, including the parties’ estimates of market share, is
excluded from the version of the application published on the
NZCC’s website, and from the final decision issued by the NZCC.
It is strict NZCC policy to observe confidentiality in all aspects of
its operation. A press release is issued by the NZCC upon receipt
of the application, followed by the public release of a statement of
preliminary issues (if issued), and then in due course, the issue of its
final decision. Where conferences are held, they are generally open
to the public, but may also involve confidential sessions.
The NZCC publishes the public version of the application on the
NZCC’s website within five working days of an application being
lodged. The NZCC aims to publish the statement of preliminary
issues on its website within 15 working days of receiving the
application outlining its initial view of the competition issues that
could arise if the proposed transaction were to proceed. The NZCC
will also publish a public version of any divestment undertaking.
Other submissions, particularly economic reports submitted by the
parties, may also be published, but again only redacted versions that
exclude confidential information.
The NZCC can make section 100 confidentiality orders, which
prohibit the publication or communication of certain information.
However, the NZCC will not ordinarily issue a section 100 order to
protect information provided in the context of a merger clearance,
because the NZCC considers that the common law obligations of
confidence, together with the provisions of the Official Information
Act 1982, provide sufficient protections for that information.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Commerce (International Cooperation, and Fees) Amendment
Act 2012 (the Cooperation Act), which amended the Commerce
Act, was enacted in October 2012. The Cooperation Act provides a
specific legislative framework for the NZCC to enter into ‘cooperation agreements’ with its overseas counterparts to enable it to share
compulsorily acquired information and to perform searches for the
purposes of assisting an overseas regulator. The requirement that
there be a cooperation agreement is to ensure that there is reciprocity, such that the NZCC can also call on the overseas competition
authority to assist in its own investigations. Unless such a cooperation agreement has been entered into, confidential information provided to the NZCC cannot be shared with another regulator without
a waiver from the provider of the information, as New Zealand’s
domestic confidentiality and privacy laws will continue to apply.
In April 2013 the first such cooperation agreement was entered
into between the NZCC and the ACCC. This cooperation agreement
is in addition to a number of existing agreements between the two
regulators – the NZCC and the ACCC already had a Cooperation
Protocol for Merger Review (Cooperation Protocol) in place.
Through this Cooperation Protocol, the two regulators will work
together when both or either of them is reviewing mergers with a
trans-Tasman dimension. This trans-Tasman dimension is interpreted
broadly and does not require all parties to be active in the supply of
goods in Australia and New Zealand.
A key way in which the two regulators coordinate their
investigation and enforcement decisions is through the formal crosswww.gettingthedealthrough.com
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appointment of commissioners between the two regulators. Dr Jill
Walker, chair of the ACCC’s Mergers Review Committee, has been
appointed an associate commissioner to the NZCC, and Dr Mark
Berry, the NZCC chairman, has been appointed to the ACCC as
an associate commissioner. These cross-appointments have been in
place since 2010, and since that time Dr Walker and Dr Berry have
been cross-appointed to a number of clearance applications with
a trans-Tasman dimension, including Pact Group’s application to
acquire the plastic pails business of Viscount (Decision NZCC 11, 10
May 2012), Visy Industries’ application to acquire plastic packaging
assets and business from HP Industries (Decision NZCC 9, 30 March
2012) and Bertelsmann and Pearson’s application to combine their
respective consumer book publishing businesses (Decision NZCC 6,
19 March 2013).
The enactment of the Cooperation Act, and the subsequent
cooperation agreement, makes this pre-existing coordination even
more streamlined so that the two agencies can refer to information
in their decisions regardless of the country in which they received the
information. These arrangements have led the ACCC and NZCC
to say they have ‘probably the most complete set of cooperation
arrangements in place globally – outside countries who have
established cross border enforcers, such as the EU’.
As noted in question 7, the Australian and New Zealand
governments have also signed a treaty on Trans-Tasman Court
Proceedings and Regulatory Enforcement, which has resulted in
the Trans-Tasman Proceedings Act 2010. This Act will assist the
harmonisation of Australasian competition law and will increase the
reach and effectiveness of Australian and New Zealand competition
regulators.
The NZCC also has cooperation arrangements with the Canadian
Competition Bureau, the Taiwan Fair Trade Commission and
the Office of Fair Trading in the United Kingdom. While these
arrangements provide for cooperation between authorities on
enforcement activities, information exchange and personnel
exchanges, they pre-date the Cooperation Act and do not allow for
the sharing of confidential information in the absence of a waiver
from the provider. The NZCC will often request such waivers from
an applicant where parallel applications have been filed overseas.
The NZCC is also a member of the International Competition
Network and is also in contact with other countries’ authorities
where appropriate.
Judicial review
32 What are the opportunities for appeal or judicial review?

The Act provides a right of appeal in respect of any decision made by
the NZCC under the Act and is available to a broad range of parties.
A challenge may also take the form of a judicial review proceeding.
Appeals may be made to the High Court by giving notice of appeal
within 20 working days after the date of the NZCC’s determination,
or within such further time as the court allows. Such appeals proceed
by way of rehearing.
Persons entitled to bring an appeal are:
• the applicant;
• the target; and
• if a conference was held (in authorisations or complex clearances), any person, including any competitor who participated
in the conference.
There is no general right of appeal for competitors or other affected
parties. However, the Commerce Amendment Bill proposes granting
appeal rights in respect of authorisations to any person that has
participated in the NZCC’s decision processes (which is broader
than the current regime that restricts appeal rights to those who have
participated in the authorisation conference).
The court on appeal can confirm, modify or reverse the NZCC’s
determination, or any part of it, or exercise any of the powers that
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could have been exercised by the NZCC. The court can also direct
the NZCC to reconsider, either generally or in respect of specified
matters, the whole or a specified part of the matter to which the
appeal relates. Parties can subsequently appeal a High Court decision
to the Court of Appeal and, if leave to appeal is granted, the Supreme
Court.
33 What is the usual time frame for appeal or judicial review?

Notices of appeal must be filed in the High Court within 20 working
days of the date of the NZCC’s determination or within further time
if allowed by the Court.
It is difficult to assess the ‘usual’ time frame for appeals against
the NZCC’s merger determinations as there have been very few. The
most recent appeal to be heard in the High Court was an appeal, by
an affected customer – Godfrey Hirst NZ Ltd, against the NZCC’s
decision (Decision No. 725, 9 June 2011) to authorise Cavalier
Wool Holdings Ltd to acquire the wool scouring assets of its sole
New Zealand competitor, New Zealand Wool Services International
Ltd. This appeal was filed in the High Court on 29 June 2011, with
the High Court hearing on 22 to 26 August 2011 and the judgment
delivered on 23 November 2011. The High Court dismissed the
appeal on the basis that, while the margin between public benefits
and detriments was closer than calculated by the NZCC, the public
benefits still outweighed the detriments of the acquisition.
The most recent appeal against a clearance decision of the
NZCC was the appeal against the NZCC’s decision to decline the
separate clearance applications of Foodstuffs and Woolworths to
purchase The Warehouse Group (Decision No. 606 and 607, 8 June
2007). This appeal was filed in the High Court on 15 June 2007
and the judgment was delivered on 29 November 2007. The NZCC
appealed against the High Court’s decision to the Court of Appeal
and the appeal was heard in April 2008. The Court of Appeal
upheld the NZCC’s appeal in a decision delivered on 31 July 2008
setting aside the clearance granted by the High Court.
These appeals were dealt with under urgency due to relevant
commercial considerations. Where such urgent commercial
considerations do not apply, appeals against the NZCC’s merger
determinations can take in excess of one or two years.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The NZCC is rarely required to undertake enforcement actions in
relation to mergers, as the parties to potentially problematic mergers
typically apply for clearance or authorisation before the merger takes
place. In the 2011/12 period, the NZCC completed three market
structure investigations, which were all closed on the basis that no
further investigation, or enforcement action, was necessary.
In relation to the most recent foreign-to-foreign merger
clearance application, being the application by Bertelsmann and
Pearson to combine their consumer book publishing businesses,
the NZCC delayed its decision until the ACCC had completed its
assessment (Decision NZCC 6, 19 March 2013). Similarly in Seagate
Technology Plc’s application for clearance to acquire certain assets of
the hard disk drive business of Samsung Electronics Co Limited, the
NZCC delayed its clearance decision until American and European
authorities had completed their competition assessment (Decision
No. 741, 15 December 2011).
35 What are the current enforcement concerns of the authorities?

The length of time that it takes the NZCC to reach decisions on
clearance and authorisation applications is one of its key output
measures and the NZCC has stated in its annual report that it is
‘mindful of the commercial impacts our decisions can have. During
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the year we made every effort to meet target timeframes and keep
affected parties informed of our processes’. Accordingly, the NZCC
is currently placing an increased emphasis on efficiency in this area,
including in meeting the commercial deadlines of the applicants and
communicating its expected timelines.
The NZCC has made it clear that it will take decisive action
where applicants apply for clearance, then withdraw the application
and proceed with the acquisition without clearance where it considers
that the acquisition is detrimental to competition. The NZCC will
also investigate non-notified mergers or acquisitions. The NZCC’s
stance, and its ability to bring proceedings against both the vendor
and purchaser in such cases, encourages a conservative approach by
both parties in considering whether to file a clearance application for
a transaction that could potentially raise competition issues.
The NZCC has focused, and continues to focus on, prosecuting
obstruction of its investigations, which has resulted in summary
criminal convictions against persons under investigation.
36 Are there current proposals to change the legislation?

On 13 October 2011 the Commerce Amendment Bill was introduced
to Parliament, and the Select Committee reported back on it in
May 2013. The Commerce Amendment Bill proposes a number of
significant reforms to the Act, including the criminalisation of cartel
conduct. In the merger control context the Commerce Amendment
Bill proposes the following changes:
• an additional process for the NZCC to seek remedies in respect
of acquisitions of New Zealand companies by ‘overseas persons’
that affect competition in a New Zealand market (see question
7);
• extension of the statutory time frame for the NZCC to decide on
a clearance application before it needs to request an extension
from the current 10 working days to 40 working days, which will
better reflect the NZCC’s usual time frames (see question 11);
• granting appeal rights to any person that participates in the
NZCC’s authorisation process, not just those who participated
in a conference (see question 32); and
• increasing the penalties for failing to comply with any NZCC
compulsory information request from NZ$30,000 for a company and NZ$10,000 for an individual to NZ$300,000 for a
company and NZ$100,000 for an individual (see question 24).
We expect the Commerce Amendment Bill to be enacted during
2013.
The NZCC is currently consulting on the draft updated Guidelines and the draft Authorisation Guidelines. These are expected to
be finalised mid-2013. NZCC guidelines play an important role in
assisting businesses and their advisors to understand how the Act will
be interpreted by the NZCC. The updated Guidelines are intended to
draw on recent court judgments, the NZCC’s own current practices
and international best practices to provide a ‘plain English’ guide to
the NZCC’s approach.
The draft updated Guidelines include the following changes from
the NZCC’s existing Guidelines:
• they suggest the NZCC has moved with the current fashion
among international competition regulators of no longer regarding market definition as a fixed parameter within which its policy instrument, of prohibiting anticompetitive mergers, must be
exercised, but rather as a loose framework for considering the
‘more important’ questions of incentives and constraints on the
parties post merger;
• they provide additional guidance on the NZCC’s approach to
acquisitions within ‘bidding markets’, how competition needs to
be assessed in multi-sided platform markets, the NZCC’s analysis
of partial ownership structures, and mergers between competing
buyers; and
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Update and trends
The past 12 months have been a dynamic year for New Zealand’s
competition law with a number of legislative changes, and
developments from the NZCC.
In May 2013 the Select Committee reported back on the
Commerce (Cartels and Other Matters) Amendment Bill. The Bill is
expected to be enacted during 2013 and will introduce an additional
process for the NZCC to seek remedies in respect of acquisitions
of New Zealand companies by ‘overseas persons’ that affect New
Zealand markets, as well as some other more minor changes to New
Zealand’s merger control regime (see question 36).
The Commerce (International Cooperation, and Fees) Amendment
Act 2012 was enacted in October 2012 (see question 31). The
Cooperation Act provides a specific legislative framework for
the sharing of information between overseas regulators and the
NZCC, including allowing the NZCC to share compulsorily acquired
information and to perform searches for the purposes of assisting
an overseas regulator where the NZCC and an overseas regulator
have entered into a cooperation agreement. The NZCC and ACCC
entered into the first such cooperation agreement in February 2013.
Information acquired before the Cooperation Act came into force
is also captured under the new regime. This reform is expected
to increase the degree of cooperation between the NZCC and
international regulators. While most information provided to the
NZCC in the context of a clearance or authorisation application is
provided voluntarily, where the NZCC uses its compulsory information
gathering powers to obtain confidential information during a merger
investigation, such information may be passed to overseas regulators.
In March 2013 the NZCC released for comments draft updated
versions of its Mergers and Acquisitions Guidelines and its
Authorisation Guidelines. The updated Guidelines are expected to
be finalised mid-2013, and will play an important role in assisting
businesses and their advisors to understand how the merger control
provisions of the Commerce Act 1986 will be interpreted by the NZCC
(see question 36).

•

they propose changing some established NZCC terminology, for
example the ‘safe harbours’ become ‘concentration indicators’,
and ‘barriers to entry’ become ‘conditions to entry’, although the
NZCC has indicated these changes do not represent a substantive change in approach.

Finally, while there were no applications for the authorisation of a
merger on public benefit grounds during the past 12 months, several
of the NZCC’s clearance decisions were of note:
• Hamilton Radiology’s unsuccessful application to acquire
Medimaging, the only competing provider of MRI radiology
services in Hamilton, a city in New Zealand’s North Island, was
only the second declined clearance application in the last four
years (Decision NZCC 7, 27 March 2013). The NZCC rejected
the applicants ‘failing firm’ argument as the NZCC was not
satisfied that Medimaging would exit the market in the absence of
Hamilton Radiology’s acquisition.
• Vodafone, New Zealand’s largest mobile network operator,
was successful in its application to acquire TelstraClear, New
Zealand’s second largest fixed network operator, (Decision NZCC
30, 10 October 2012). The NZCC concluded that:
•
the merged entity would continue to face competition
from other operators in providing fixed line services to
residential and small business customers; and
•
there was no significant overlap between the parties in the
provision of mobile services or fixed line services for large
business customers.
• Bertelsmann and Pearson’s successful application to combine
their respective consumer book publishing businesses (Decision
NZCC 6, 19 March 2013). In addition to the constraint from
remaining competitors, the NZCC cleared the combination on the
basis that the key book retailers in New Zealand (The Warehouse,
Paper Plus and Whitcoulls) all sold products other than books that
gave them countervailing power as they could switch, or threaten
to switch, volumes away from books to other products in response
to an increase in book prices, which would harm book sales and
thereby discipline the merged entity.

•
•

The draft Authorisation Guidelines are well overdue. Other than
the Streamlined Guidelines released in May 2009, there has been
no guidance from the NZCC on what it considers constitutes
a substantive ‘benefit’ or ‘detriment’ for the purposes of an
authorisation since the 1997 Guidelines on the analysis of public
benefits and detriments were withdrawn over ten years ago. The
draft Authorisation Guidelines provide:
• that the NZCC, in assessing public benefits and detriments, will
continue to adhere to the total welfare standard (rather than

•
•

seeking to develop a consumer welfare standard hybrid as some
other international regulators have);
that ‘benefits’ are not limited to economic efficiencies. However,
the list of broader benefits that an applicant might wish to raise
has been replaced with a list of categories of efficiencies;
that benefits and detriments will be discounted by the NZCC
according to when they are expected to occur and how likely
they are to occur;
useful examples of the types of evidence that the NZCC will
accept as supporting a party’s claim of net public benefit; and
confirmation that the NZCC no longer assumes that a transaction that lessens competition will necessarily lead to a loss in
either productive efficiency or dynamic efficiency.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Presently, there is no distinct and multi-sector competition law in
Nigeria. The Investments and Securities Act 2007 (the ISA), however, contains expansive competition provisions in respect of mergers
and acquisitions. There are new regulations (the Rules and Regulations of the Securities and Exchange Commission, SEC Rules) issued
in March 2010 that specify guidelines and requirements in respect
of merger control under the ISA. Also, there are relevant competition provisions within sector-specific legislation that regulate sectors
such as communications, civil aviation and electricity. There are
also current proposals for the enactment of a comprehensive legal
framework for a multi-sector competition law. The Federal Competition and Consumer Protection Bill is one of several laws receiving
consideration before National Assembly of the Federation (NASS)
.. It is probable that the final Act will retain much of the form and
substance of the Bill as it is. It should be noted, though, that every
reference to the Bill in the present chapter is strictly an indication of
how the law is expected to be modelled when it is enacted. It is not
intended to be construed as a final and exhaustive view on the issues
dealt with, except as indicated. The final authority to determine and
enact the Bill into law and what form the law takes remains with
the NASS.
This chapter is based on two legal regimes. The ISA is new
and subsisting while the proposed Act is only contemplated. However, the proposed Act is more competition-focused and relatively
comprehensive.
Under the ISA, every merger, acquisition or business combination
between or among companies shall be subject to the prior review
and approval of the Securities and Exchange Commission (SEC).
On the other hand, the proposed Act seeks to establish the Federal
Competition and Consumer Protection Commission (FCCP), which
will be responsible for Competition Law enforcement. In respect
of the communications, civil aviation and electricity sectors, there
are dual notification requirements with the existing regulators – the
National Communications Commission (NCC) for communications,
the Nigerian Civil Aviation Authority for civil aviation and the Nigerian Electricity Regulatory Commission (NERC) for electricity.
2

What kinds of mergers are caught?

All mergers, acquisitions or business combinations between or
among companies are subject to the prior review and approval of the
SEC. Vertical, horizontal and conglomerate mergers are specifically
identified as subject to this review by the SEC Rules. The scope of
coverage of the law is rather broad as it applies to both corporations
(private and public) and partnerships. Also, transactions consummated pursuant to sector-specific regulations are also subject to the
apparent overriding operation of the ISA. A new amendment now
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extends the application to federal statutory corporations or government agencies set up to run any public utilities or other enterprises. It
appears that this amendment also targets any specific sector merger
analysis undertaken by sector-specific regulators such as NERC,
NCAA and NCC. Holding companies acquiring shares solely for
investment purposes are exempted. Where, however, the acquisition
of shares by the holding company is aimed at securing voting rights
or could cause a substantial restraint on competition or creates a
monopoly, this exemption will not apply.
Under the proposed Competition Act, all forms of arrangements
that have the effect of a merger or acquisition, whether horizontal
or vertical, are caught. The controlling question is whether one or
more entities cease or will cease to be ‘distinct enterprises’ under the
arrangement.
3

What types of joint ventures are caught?

The provisions of part XII of the ISA extend to all business combinations, which necessarily subsumes joint ventures. Apparently,
there is no legal requirement for application to only incorporated
entities as the term ‘company’ loosely refers to a body corporate
under the Companies and Allied Matters Act, and includes a firm or
association of individuals. A recent amendment includes partnerships
within the scope of the SEC’s merger control regulation. Partnership
is defined very broadly to mean a voluntary relationship existing
between two or more persons to carry on business as co-owners and
share in the profits and losses. It is therefore conceivable that incorporated joint ventures, strategic alliances, joint-venture partnerships
and other types of joint ventures will be subject to the ISA regime.
The proposed Competition Act is less apparent. It provides that
all agreements or arrangements between enterprises that have or
are likely to have the effect of preventing, restricting or distorting
competition in a market are prohibited. While there are no express
provisions that include or exclude joint ventures under the proposed
Competition Bill, the assumption is that joint ventures will be caught
once the controlling factor – that is, ceasing to exist as a ‘distinct
enterprise’ – occurs. This is the case where mutual businesses are
brought under common ownership or common control where the
business to which either of the collaborators formerly belonged continues to be carried on under the same or different ownership or
control. In that instance, a merger notification becomes applicable.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Under the ISA, control is determined by certain factors. These factors are: beneficial ownership of half of the issued shared capital of
the company; indirect or direct majority voting ability; the ability to
appoint or veto the appointment of a majority of the directors of the
company; a parent company of a subsidiary; in the case of a trustee
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corporation, the ability to control the voting and appointment of a
majority of the trustees or to appoint or change the majority of the
beneficiaries of the trust; and the ability to materially influence the
policies of the company in any of the ways mentioned above. In
determining ‘material influence’, there is no requirement that such
person or persons have a controlling interest in the enterprise.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Evidently, the regulatory regime provides for an intermittent threshold valuation. The SEC is required to periodically determine a lower,
intermediate and upper threshold of combined annual turnover or
assets; or a lower, intermediate and upper threshold of combinations
of turnover and assets in Nigeria, in general or in relation to specific
industries, for the purposes of determining categories of mergers.
In addition, the SEC stipulates the method and procedure for the
calculation of annual turnover or assets to be applied regarding the
prescribed thresholds. The SEC has adopted the Nigerian Statement
of Accounting Standards (SAS) 30. The asset value of a firm is based
on the gross value of a firm’s assets as recorded on the firm’s balance sheet at the end of the last audited financial year. The annual
turnover is the gross revenue of a firm from income in, into or from
Nigeria, arising from the sale and rendering of goods and services
and the use of the firm’s assets in a manner that yields interest, royalties and dividends.
The amended SEC Rules have reduced the current lower threshold by 50 per cent. The lower threshold now stands at 250 million
naira down from the previous 500 million naira. The intermediate
threshold is between 250 million naira and 5 billion naira. The upper
threshold remains at 5 billion naira.
For the communications sector, once the transaction involves
more than 10 per cent of the shares of a given firm or the acquisition
of the operational licence, then the parties must notify the NCC.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Notification is mandatory for intermediate and large mergers. Generally, small mergers have no notification obligations. A small merger
may be implemented without prior SEC approval unless there is an
express requirement to notify the SEC. The requirement for notification in a small merger is voluntary unless the SEC considers that the
merger is potentially anti-competitive under the factors identified in
question 19. It is important to point out that the SEC may invalidate
a small merger that has already been finalised if it determines that
the merger is anti-competitive. In addition, although the amended
SEC Rules specifically exclude small mergers from notification, it
requires small merging entities to inform the SEC of the merger at
the conclusion of the merger.
In communications, it is mandatory that any transaction within
the NCC’s purview be notified.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Under the ISA, there are no explicit provisions regarding foreign-toforeign mergers. The requirement for valuation of proposed mergers,
however, refers to both revenue and assets in Nigeria. As such, it is
probable that the law may be deemed to apply to a foreign company
with revenue accruing from Nigeria even though the company has
no assets in Nigeria. In addition, foreign affiliate companies may
potentially be subjected to regulation where they generate interest,
dividends or royalties from Nigerian affiliates. Although there is no
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explicit local effects test or other indicator under the ISA, the SEC’s
regulatory authority is expansive and may be construed fluidly. Also
based on the applicability of the SAS 30 valuation, the annual turnover is taken as the gross revenue of a firm from income in, into or
from Nigeria, arising from the sale and rendering of goods and services; and the use of the firm’s assets in a manner that yields interest,
royalties and dividends. This indicates that foreign-to-foreign mergers with this element may be subject to the notification requirements.
However as things stand, it may be impractical for the SEC to
ultimately seek or hope to exercise such broad authority. As it were,
the current experience is that the SEC is yet to adopt this expansive
interpretation of the legislation.
In the civil aviation industry, there is a notification requirement
where one of the firms derives income in or from Nigeria, arising
from the sale and rendering of services in the civil aviation industry
or there exists use of the firm’s assets in a manner that yields interest,
royalties and dividends within Nigeria.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Neither the ISA nor the proposed Act make provisions regarding foreign investment. However, there are specific provisions about ‘regulated industries’. Enterprises within such industries are presumed to
be regulated, including industries where a tariff system exists. Such
enterprises may be granted certain exemptions from the provisions of
the proposed Act. In addition, there are waivers available under the
proposed Act related to protection of the public interest.
There are other sector regulators such as the NCC and the
NCAA that have competition provisions in their laws, including the
requirement for notification when interests in a licensee within that
industry change or transfer.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There are no specific deadlines for filing. However, it is clear that
parties to a merger must seek approval from the SEC by notification before any form of implementation of the proposed filing is
implemented.
Under the applicable SEC Rules, a penalty of 5,000 naira applies
for every day a default of compliance with the ISA exists. The SEC
also has the power to prohibit the implementation of a merger or
declare an already implemented merger as prohibited.
The NCC and the NCAA require a 60-day period before the
completion date for the intended transaction.
10 Who is responsible for filing and are filing fees required?

A party to an intermediate or large merger is required to notify the
SEC of that merger in a prescribed form. In the case of an intermediate or a large merger, the primary acquiring company and the
primary target company shall each provide a copy of the notice to
the following persons: the registered trade union that represents a
majority of the employees of that company; and the employees concerned where there are no trade unions. For intermediate and large
mergers, each merging party is required to pay a notification fee of
50,000 naira.
In civil aviation, notification can be made to the NCAA by all the
parties concerned, or by one or more of the parties acting on behalf
of the others, or by any persons properly authorised to act on their
behalf. In communications, the licensee has the obligation to notify
the authorities of the transaction.
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11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

See question 9.
Generally, a party to a merger would not take any further steps
to implement the merger until an approval or conditional approval
is given by the SEC. It is also important to note that the conclusion
of a transaction other than in accordance with the ISA is considered
a violation. There are, however, provisions that suggest that the failure of the SEC to respond within its statutory deadline operates as a
waiver and the transaction may not later be subject to control queries
after such waiver.
In civil aviation, the parties shall not give effect to a merger until
the expiration of a 60-day waiting period from the date of the issuance of the receipt of the notification, unless the NCAA shortens the
said period or extends it by an additional period of time not exceeding 30 days with the consent of the firm concerned. The NCC has
a waiting period of 30 days for transactions in the communications
sector.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Generally, the ISA provides for the imposition of administrative sanctions by the SEC for the contravention of the requirements of notification, clearance and any other ancillary matters. The amended SEC
Rules prescribe a daily default fee of 50,000 naira for the violation
of any merger control provision under the ISA.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Not applicable.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

There are no specific provisions either in the ISA or in the proposed
Act regarding this. There have been no test cases on this issue. It
remains to be seen how the SEC or the proposed FCC will approach
this market balancing issue.
15 Are there any special merger control rules applicable to public
takeover bids?

Neither the ISA nor the proposed Act distinguishes between the
nature of the companies in terms of their public or private ownership. Public takeovers are essentially subject to the same rules and
jurisdictional thresholds as any other takeovers. This is, however,
without prejudice to other sector regulators who may exercise some
level of control over such takeovers, such as the NCC and NERC.
16 What is the level of detail required in the preparation of a filing?

It is expected that the nature, form and content of the notification
or relevant filings (or both) will be the subject of regulations created under the rulemaking authority of the SEC. Under the amended
SEC Rules, a pre-merger notice is filed by presenting a report that
contains the relevant information. A detailed write-up of the proposed transaction including all the background studies relating to the
merger must be prepared. This must include: a detailed self-reporting
competition analysis regarding the actual and potential level of local
and import competition, including specific product identification and
substitutability evaluation; a history of collusion, level and trends of
concentration in the relevant industry, including the nature of the
prior economic relationship between the merging parties; the nature
and extent of vertical integration in the relevant industry; and the
effect on and comparative analysis of competitors in the market.
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17 What is the timetable for clearance and can it be speeded up?

The SEC has 20 working days to conclude its determination after
the parties have fulfilled all the notification requirements. This is,
however, subject to one possible extension of 40 working days.
For large mergers, upon receipt of a notice of a large merger, the
SEC shall refer the notice to the Federal High Court. In addition,
the SEC shall, within 40 working days after the parties have fulfilled
notification requirements, transmit a statement to the court affirming
one of three things: that the implementation has been approved; that
it is partially approved subject to conditions; or that it is prohibited
outright. This is also subject to the possibility of one extension of 40
working days.
The NCAA looks at an application within 60 days except where
there is a request to abridge the period.
18 What are the typical steps and different phases of the investigation?

Under the ISA, the SEC may investigate or appoint an inspector to
investigate any merger, and may designate other persons to assist the
inspector. As part of the process, the SEC may request additional
information regarding the merger. Parties to a merger or other interested persons may voluntarily file any document, affidavit, statement
or other relevant information in respect of the merger. There are three
steps to the SEC’s ultimate determination: the first or initial-level
analysis; second-level alternate analysis; and the post-initial determination level. After making the initial determination, the SEC may
grant an approval, in principle, for the merger. The merging companies are further directed to seek judicial approval by requesting the
Federal High Court to order separate meetings of shareholders for
the merging companies to secure their agreement to the proposed
merger.
Under the proposed Act, the typical steps and different phases of
the investigation would be subject to rulemaking by the FCC when
it is established. However, the proposed Act already contemplates
potential steps or phases in the investigation. There would be an
initial review that could lead to a request for additional information or data from the FCC. Furthermore, the FCC is authorised to
consult with any persons it deems relevant in making its decision.
This consultation includes receiving opinions from such persons. In
addition, the FCC may refer the transaction to a conference (public
hearing) by scheduling it for a certain date and time, publishing the
information and inviting all relevant interested parties. The publication will also include information about the issues to be discussed at
the conference. The Conference may take place at the instigation of
the FCC or an interested party. There is also an appeal process where
the decision of the FCC, once final and exhaustive, may be appealed
to the Federal High Court.
Substantive assessment
19 What is the substantive test for clearance?

Whenever it is required to consider a merger, the SEC initially determines whether or not the merger is likely to substantially prevent or
lessen competition by evaluating some relevant factors. Some of these
include the strength of competition in the relevant market, and the
probability that the emerging company after the merger will behave
competitively in that market. Other factors are:
• the actual and potential level of import competition in the
market;
• the ease of entry into the market, including tariff and regulatory
barriers;
• the level or trend of concentration and history of collusion in the
market;
• the degree of countervailing power in the market;
• the dynamic characteristics of the market including growth,
innovation, and product differentiation;
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•
•
•

t he nature and extent of vertical integration in the market;
whether the business or part of the business of a party to the
merger or proposed merger has failed or is likely to fail; and
whether the merger will result in the removal of an effective
competitor.

The SEC will assess the actual and potential level of local and import
competition, including specific product identification and substitutability; history of collusion, level and trends of concentration in the
relevant industry including the nature of prior economic relationships between the merging parties; the nature and extent of vertical
integration in the relevant industry, including an impact; and a comparative analysis of competitors in the market.
20 Is there a special substantive test for joint ventures?

There are no separate provisions for joint ventures. See question 3.
21 What are the ‘theories of harm’ that the authorities will investigate?

There are no specified guidelines on the probable theories of harm
that the SEC would apply, although there is a reference to potential
impact on competitors. It is also conceivable that the SEC’s substantive test, which primarily focuses on the impact of lessened competition on the market, will cover consumers (though consumers are not
named specifically under the ISA).
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Under the ISA, non-competition issues are considered where it
appears to the SEC that the merger is likely to substantially prevent or lessen competition. In this situation the SEC will determine:
whether or not the merger is likely to result in any technological
efficiency or other pro-competitive advantage that will be greater
than, and offset, the effects of any prevention or lessening of competition, that may result or is likely to result from the merger, and that
would not likely be obtained if the merger is prevented; and if the
merger is justifiable on the grounds of substantial public interest (an
example of this exists in the power and aviation sectors where the
government has provided funding and is encouraging combinations
between existing operators. Any arrangements that will, at least in
the interim, improve generation and supply substantially will qualify
as a public or national interest exception).
The SEC’s regulatory determination regarding the public interest
takes into account the following relevant considerations: the particular industrial sector or region; employment; the ability of small businesses to become competitive; and the ability of national industries
to compete in international markets.
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reasonable belief that an arrangement is likely to result in a violation
of the law. In addition, the minister receives reports and recommendations from the FCC and takes further actions thereon. In referrals
that are narrowly framed by the parties, the minister has the authority to make certain interim orders prohibiting certain conduct or
preserving the status and any other orders consistent with ensuring
that the subject of that investigation is maintained while the referral
is pending. In addition, the minister may, upon receipt of the FCC’s
report on a reference, make extensive reviews that may otherwise
impact on a transaction. The minister has other powers within the
proposed Act that, upon publication in the National Gazette, he or
she may exercise to remedy any adverse effects arising from the provisions of the proposed Act.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

If the SEC determines that the business practice of a company is
anti-competitive, it has the requisite powers in the public interest to
order a break-up of the company into separate entities. This splitting up shall be effected in a manner that ensures that the operations
of the companies are not anti-competitive. The break-up order is,
however, subject to the overriding conditions of prior notice to the
affected company and adequate opportunity for the affected company to make representations to the SEC within a specific timeline. A
break-up order only becomes valid upon referral and approval by the
Federal High Court. The SEC can also revoke its decision approving
a merger where such approval was based on incorrect information
by a party or the approval is obtained by deceit or the concerned
company has breached the obligation attached to the decision.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

There are currently no timing conditions set regarding how the SEC
will handle divestments or at what point parties would be required
to fulfil their undertaking to divest. This will be subject to regulations
and guidelines to be issued by the SEC.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There are no explicit provisions on foreign-to-foreign mergers under
the ISA or the proposed Act. However, where such foreign-to-foreign
mergers substantially affect the local market, it is conceivable that
statutory remedies such as divestments, special undertakings (eg, not
to open new markets or interfere with an existing market) and market relinquishments identified in the ISA and the proposed Act will
be applicable.

23 To what extent does the authority take into account economic
efficiencies in the review process?

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

See question 22. It appears that pro-technological efficiency is a
significant consideration in the SEC’s analysis. By and large, the
enhancement of economic efficiencies with pro-competitive features
is a relevant factor in the SEC’s determination.

There are no explicit provisions regarding ancillary restrictions under
the ISA. The proposed Act requires that the FCC makes detailed
and reasoned decisions and includes the basis for its findings in the
decisions. As such, it is unclear whether any arrangement that is not
expressly reviewed by the FCC will be covered by the decision.

Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The SEC has broad powers to prohibit the implementation of a
merger or declare an already implemented merger as prohibited.
Under the proposed Act, the minister of trade and commerce has
a range of powers. These powers include merger referral upon the
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Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Under the ISA, besides the merging parties, employee representation
is considered vital to the process. The ISA is, however, silent on the
direct role of competitors and consumers.
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Judicial review

Update and trends

32 What are the opportunities for appeal or judicial review?

At the end of 2012, the Nigerian Civil Aviation Authority (NCAA)
issued extensive Economic Regulations covering competition and
merger control. The NCAA specifically identifies an obligation for
foreign-to-foreign mergers with elements of enterprise activity
within Nigeria to notify transactions.

Under the ISA, disputes against the SEC are initiated at the Investments and Securities Tribunal, a specialist court for securities-related
matters. Appeals lie to the Court of Appeal and subsequently to the
Supreme Court.
33 What is the usual time frame for appeal or judicial review?

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The ISA is silent on publicity, though it is expected that practice
would develop an appropriate method of making regulatory determination and processes public. Under the proposed Act, the FCCP
will be required to publish notices, where required, of any conference regarding a merger referral. In addition, there are other circumstances in which it will be expected to publish notices as a public
service announcement in order that persons who have an interest
in the outcome of the referral are afforded the opportunity to make
a contribution. In addition, the minister is also required to publish
certain aspects of the process in the National Gazette.
The proposed Act, in contemplation of the nature of information
that the FCC may receive, provides for protective orders to safeguard
confidential information or material that is otherwise precluded from
exposure – particularly to competitors – such as trade secrets or work
products.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Nigeria is a signatory to the Cotonou Agreement between African,
Caribbean and Pacific group states and some articles of this multilateral treaty make provision for cooperation between states on competition policy. Since the establishment of the FCCP remains pending,
it is yet to be seen with which other international and local agencies
it may have cooperative arrangements.

Generally, all final decisions of a court must be appealed within three
months of the decision. For interlocutory decisions, the deadline is
14 days.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

As the law is new, there is a scant history of enforcement at this time.
35 What are the current enforcement concerns of the authorities?

See question 34.
36 Are there current proposals to change the legislation?

The newly amended SEC Rules provided quite a number of guidelines regarding merger control. There are still areas that remain
untouched. The regulator has also expressed a view on the suitability of the ISA from a functional standpoint as competition-focused
legislation for mergers. The current proposals in the Competition Bill
appear to be more exhaustive and also take into account relevant
third-party (consumers’ and competitors’) considerations.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation for merger control in Norway is chapter 4 of
the Norwegian Competition Act of 5 March 2004 (the Competition
Act) and the Regulation on Notification of Concentrations of 28
April 2004 (the Notification Regulation).
The Norwegian Competition Authority (the NCA) is the primary
enforcer. The Ministry of Government Administration, Reform and
Church Affairs (the Ministry) handles appeals against decisions
of the NCA. The Cabinet can render decisions in merger cases
involving questions of principle or interests of major significance to
society. In doing so the Cabinet may take into account other policy
considerations than the effect of the transaction on competition.
A number of changes to the Competition Act passed in the
Parliament in June of 2013 will enter into force from 1 January 2014.
They are outlined in the questions below where relevant. See also
‘Update and trends’.
2

What kinds of mergers are caught?

The merger control rules of the Norwegian Competition Act apply
to ‘concentrations’, the same concept as found in the EU Merger
Regulation (the EUMR). According to section 17 of the Competition
Act, a concentration is deemed to arise where two or more previously
independent undertakings or parts of undertakings merge, or one or
more persons already controlling at least one undertaking, or one
or more undertakings, acquire direct or indirect control on a lasting
basis of the whole or parts of one or more other undertakings.
3

What types of joint ventures are caught?

The creation of a joint venture performing on a lasting basis all
the functions of an autonomous economic entity constitutes a
‘concentration’ and is therefore subject to the merger control rules
of the Competition Act. This concept of ‘full-function joint venture’
is the same as under the EUMR.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The concept of ‘control’ is the same as under the EUMR. As defined
in section 17 of the Competition Act, ‘control’ is constituted by
rights, contracts or any other means that, either separately or in
combination, and having regard to the considerations of fact or law
involved, confer the possibility of exercising decisive influence on
an undertaking, in particular by ownership or the right to use all
or part of the assets of an undertaking, or rights or contracts that
confer decisive influence on the composition, voting, or decisions of
the decision-making bodies of an undertaking.
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Control is acquired by persons or undertakings that are holders
of or entitled to rights under the contracts concerned, or have the
power to exercise the rights deriving therefrom.
Acquisitions of minority shareholdings that do not confer control
are not subject to the merger filing requirement of the Competition
Act. However, it follows from section 16, second paragraph, of the
Competition Act that the NCA may intervene against acquisition
of holdings in an undertaking even if the acquisition will not lead
to control of that undertaking. If an acquisition has been made
through successive purchases, the NCA may intervene against the
transactions that have taken place within two years from the date
of the most recent acquisition. Under the present Competition Act,
the NCA has not intervened against minority holdings that do not
confer control.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A concentration must be notified to the NCA if:
• at least two of the undertakings concerned each have an annual
turnover in Norway exceeding 20 million kroner; and
• the combined annual turnover in Norway of the undertakings
concerned exceeds 50 million kroner.
The principles for calculation of turnover in Norway deviate on
certain points from those that apply under the EUMR. In particular,
article 5(4) of the EUMR has no direct parallel in the relevant
Norwegian provisions, which instead refer to group turnover.
The NCA may choose to investigate transactions falling below
the thresholds, and require a notification.
If the turnover thresholds of the EUMR are met, Norwegian
competition authorities will not have the authority to review the
merger and no notification is required in Norway. The rules of the
EUMR on referral of cases between the Commission and national
competition authorities are largely applicable to Norway through
protocol 24 of the EEA Agreement.
Effective 1 January 2014, the thresholds for notification will be
increased significantly. From then a concentration must be notified
to the NCA only if:
• at least two of the undertakings concerned each have an annual
turnover in Norway exceeding 100 million kroner; and
• the combined annual turnover in Norway of the undertakings
concerned exceeds 1 billion kroner.
The NCA will still be able to investigate transactions falling below
the thresholds, and require a notification.
Effective 1 January 2014, the principles for calculation of
turnover in Norway will be fully harmonised with those that apply
under the EUMR.
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6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The Competition Act contains a mandatory obligation to notify a
concentration to the NCA, provided that the jurisdictional thresholds
are met (see question 5). If the jurisdictional thresholds are not met,
the concentration can be notified voluntarily, but such a filing will
have to fulfil the content requirements of a ‘complete notification’.
The same applies to minority shareholdings that do not confer
control.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Neither the Competition Act nor the Notification Regulation contains
particular rules or exceptions for foreign-to-foreign transactions. The
turnover thresholds for notification apply regardless of whether the
undertakings concerned are established in Norway. However, the
Norwegian Competition Act does contain a ‘local effects test’, as
it only applies to transactions that have effect, or are liable to have
effect, within Norway or in a market of which Norway is a part.
The NCA has confirmed that a merger filing is not required
where a transaction does not meet this test. As regards the meaning
of local effects, the NCA has taken the position that only effects
on competition are relevant and that such effects must pertain to
a market within Norway or a wider market that includes Norway.
Accordingly, transactions that only affect local or national markets
outside Norway will not meet the local effects requirement.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There is no general legislation in Norway applicable to foreign
investments. Within some sectors there is special legislation on
concessions, limitations on ownership, etc, in particular within the
finance, media, aquaculture and energy sectors.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no deadline for filing. As long as the transaction is not
implemented, it is up to the parties to decide when to submit the
initial ‘standardised notification’ (see question 16).
The NCA may impose fines of up to 1 per cent of the undertaking’s
turnover for not filing. In practice, the NCA fines the undertaking for
closing before clearance if it has failed to notify (see question 12).
10 Who is responsible for filing and are filing fees required?

In the case of mergers, the obligation to notify rests with the merging
parties jointly. If two or more undertakings acquire joint control over
one or more other undertakings, the obligation to notify rests with
the acquiring undertakings jointly. If a single undertaking acquires
control over one or more other undertakings, the obligation to notify
rests with the acquiring undertaking. No filing fees are required.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The automatic standstill rule applies to all concentrations that are
subject to notification to the NCA. The NCA has granted a number
of exemptions from the standstill obligation on a case-by-case basis.
Several cases concern acquisitions where the target has been in
financial difficulties and the value of the target business could be
significantly diminished if the parties could not begin implementation
prior to the NCA’s clearance.
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If the transaction is not cleared during Phase I (15 working days;
see question 17), the waiting period will automatically be extended
until 25 working days after the submission of a ‘complete notification’
(as ordered by the NCA to initiate a Phase II investigation; see question
17). After this date there is no automatic standstill obligation, but
the NCA will usually extend it for the duration of the investigation.
Effective 1 January 2014, the automatic standstill obligation will
remain in force until the NCA has closed its case.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Infringement of the prohibition against implementation of the
transaction may entail significant fines. The NCA may issue a fine
of up to 10 per cent of the undertaking’s turnover. The highest fines
issued to date amounted to 350,000 kroner, but the NCA recently
gave notice of a possible fine of 25 million kroner (decision pending).
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

In principle, sanctions apply also to cases involving closing before
clearance in foreign-to-foreign mergers. So far, no sanctions have
been applied in such cases.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The Competition Act does allow for an exemption from the prohibition
against implementation of concentrations on a case-by-case basis. By
obtaining such exemption, the parties to a foreign-to-foreign merger
may be allowed to close the transaction as long as Norwegian markets
(or markets of which Norway may be a part) are not affected. An
exemption on this basis has so far only been granted in one case.
15 Are there any special merger control rules applicable to public
takeover bids?

A specific regulation provides for an exemption for public takeover
bids from the automatic standstill obligation, corresponding to
article 7(2) of the EUMR.
16 What is the level of detail required in the preparation of a filing?

The obligation to notify a concentration is met by submitting a
‘standardised notification’ to the NCA. The content requirements
are relatively limited, especially if there is no overlap between the
parties’ activities. A standardised notification must include the
following information:
• name, address and enterprise registration number of both the
acquiring and the acquired party;
• a description of the transaction;
• descriptions of the acquiring and acquired parties; including their
legal and organisational structures, their main areas of business,
and turnover and operating profits in Norway from the preceding financial year;
• descriptions of markets in Norway, or of which Norway is a part,
in which the undertakings concerned obtain combined market
shares exceeding 20 per cent as a result of the acquisition;
• the names of the five most important competitors, customers,
and suppliers in markets in Norway, or that Norway is a part of,
in which the undertakings concerned have overlapping activities
(irrespective of combined market share); and
• annual reports and annual accounts of the undertakings concerned, unless they are publicly available.
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If the NCA orders the submission of a ‘complete notification’ (see
question 17), the content requirements are considerably more
detailed. They are set out in detail in the Guidelines of the NCA on
complete notification.
There are no formal requirements for a notification (use of the
forms provided on the NCA’s website is voluntary). Standardised
notifications may be submitted in English. Complete notifications
must as a general rule be submitted in Norwegian, although the NCA
has on occasion accepted complete notifications in English.
A proposal for a public version of the notification or a clear
statement of which information in the notification is regarded by the
notifying party (or parties) as business secrets must be submitted at
the same time as a notification. The NCA is required to publish some
basic information about every notification on its website.
Effective 1 January 2014, the dual notification system will be
abolished. The content requirements under the new regime will
be more comprehensive than a standardised notification, close to
the requirements of a complete notification. A system of simplified
notification will be introduced.
17 What is the timetable for clearance and can it be speeded up?

The NCA has 15 working days to consider a standardised
notification. This is often described as ‘Phase I’. If the NCA decides
to investigate the transaction further, it will order the submission
of a ‘complete notification’, which brings the case to ‘Phase II’. If
the NCA does not impose such an obligation, the transaction is
automatically considered as cleared.
Most transactions are cleared in Phase I as a result of the expiry
of the initial 15 working days deadline. Less than 5 per cent of the
notified concentrations proceed to Phase II. The NCA always uses
the full 15-working-day period, so if early closing is desirable, the
standardised notification should be filed as early as possible and,
if necessary, before a final agreement has been concluded. However, this is not an option as long as the contemplated transaction
is confidential, as basic information about the concentration will
be published on the NCA’s website as soon as the NCA receives a
notification.
The notifying party can choose to skip Phase I and go directly to
Phase II by submitting a complete notification on its own initiative.
Normally this may only be advisable in cases where some form of
intervention by the NCA is likely.
The submission of a complete notification commences Phase II of
the merger control procedure. The NCA then has 25 working days
to give notice that intervention may take place. The NCA is under
no obligation to state its reasons at this stage. If no notice of possible
intervention is given, the transaction is automatically considered as
cleared.
If the NCA does give notice of possible intervention, it has
70 working days (ie, 45 additional working days) from receipt of
the complete notification to present a reasoned draft intervention
decision. The parties then have 15 working days to submit their
comments. After the parties submit their comments, the NCA has
15 working days to issue its decision.
It follows from the above that the duration of Phase II, from
the submission of a complete notification until the NCA adopts
a decision of intervention, is a maximum of 100 working days.
However, this may be extended by 25 working days by the NCA if
the parties propose remedies.
During Phase II, the NCA may at any time decide to close the
case. However, in practice the NCA often exhausts the relevant
deadlines. Some time may be saved by approaching the NCA at an
early stage with acceptable remedies, but practice has shown that the
time saved is normally not substantial.
The NCA cannot suspend or extend the deadlines on its own
accord if the notification is submitted correctly (unless the parties
propose remedies, as discussed above). However, if a notification does
www.gettingthedealthrough.com
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not fulfil the relevant content requirements, the NCA may suspend
the respective deadlines until it has received all necessary information.
In the case of a standardised notification, the NCA must inform the
notifying parties of such a suspension within eight working days. For
complete notifications, this time limit is 15 working days.
Effective 1 January 2014, Phase I described above will be
abolished.
18 What are the typical steps and different phases of the investigation?

See question 17.
Substantive assessment
19 What is the substantive test for clearance?

The NCA shall intervene against a concentration if such
concentration creates or strengthens a significant restriction of
competition and does not entail efficiencies that outweigh the losses
resulting from restricted competition. Decisional practice indicates
that if a significant restriction of competition is deemed to have
existed pre-merger, there is no de minimis threshold with respect to
concentrations that would entail a further reduction of competition.
Decisional practice also indicates that there is no requirement
that the efficiencies in question are passed on to consumers (ie, a total
welfare standard rather than a consumer welfare standard applies).
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

The NCA will investigate possible unilateral, coordinated, vertical
and conglomerate effects of the concentration (see question 19).
Even though the substantive test of the Competition Act is
defined somewhat differently from that of the EUMR, the NCA has
stated that the notices of the European Commission will be largely
relevant in the assessment under the Competition Act.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Non-competition issues cannot be taken into account by the NCA
or the Ministry when reviewing merger cases. The Cabinet may,
however, do so in cases involving questions of principle or interests
of major significance to society (see question 1). The Cabinet has
allowed mergers on grounds of agricultural and industrial policy
considerations.
23 To what extent does the authority take into account economic
efficiencies in the review process?

See question 19.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

An intervention by the NCA may include prohibitions, orders or
conditional approvals, including:
• prohibiting a concentration and providing for detailed terms and
conditions that must be fulfilled to achieve the purpose of the
prohibition;
• ordering a disposal of shares or holdings acquired as part of a
concentration; or
• imposing behavioural conditions in order to alleviate restrictions
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to competition.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

See question 24. A clearance decision may be contain both structural
and behavioural remedies. The remedies must be included in the
NCA’s decision in order to be enforceable. Thus, commitments
offered by the parties cannot be made binding on them without a
final decision by the NCA.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

A remedy must be considered by the NCA as being sufficient to
alleviate the competition concerns raised by the transaction. There is
no particular time limit for offering remedies, but they will normally
be offered after the NCA has issued its reasoned draft intervention
decision (see question 17).
The NCA’s 15-working-day period to adopt its decision after
receiving the parties’ comments to its reasoned draft intervention
decision may be extended by 25 working days if the parties propose
remedies (see question 17).
Effective 1 January 2014, the timing issues applicable to remedies
will be adjusted based on the system under the EUMR.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Over the past few years, the NCA has intervened against four
transactions in which both parties were headquartered outside
Norway.
In a case relating to oil drilling services, the NCA required the
divestiture of Norwegian subsidiaries of one party. The concentration
in question was later cleared by the Ministry on appeal. In a case
regarding ticket services, the NCA accepted behavioural remedies.
The Ministry later overruled this remedy, and instead imposed
a structural remedy (divestment of the acquirer’s subsidiary in
Norway).
In a case concerning laboratory services, the NCA also imposed
a structural remedy (divestment of the acquirer’s subsidiary in
Norway). Finally, in May 2012 the NCA accepted behavioural
commitments in a case concerning two Sweden-based suppliers of
car spare parts, both having significant activities in Norway.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Ancillary restrictions are covered by the clearance decision. Ancillary
restrictions are treated in the same way as under the EUMR. A
clearance of the concentration is deemed to cover ancillary restraints.
Restrictions are considered as ‘ancillary’ if they are directly
related to the concentration and necessary to its implementation. A
further condition is that the concentration, together with the ancillary
restrictions, does not create or strengthen a significant restriction of
competition contrary to the purpose of the Competition Act (see
question 19).
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Third parties such as customers and competitors in particular are
regularly involved in merger procedures before the NCA, primarily
as sources of market information for the NCA.
The NCA will normally conduct relatively extensive investigations,
including written requests for information addressed to third parties,
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in cases where the submission of a ‘complete notification’ has been
ordered. Even during the handling of a standardised notification, the
NCA may turn to third parties if in doubt as to whether or not to
close the case during Phase I.
The notifying parties have to enclose a proposal for a nonconfidential version when submitting a notification to the NCA. The
NCA will often ask third parties to comment on the notification
when gathering the information necessary to assess the effects of the
transaction.
The formal rights of third parties and complainants are limited
to a right to see non-confidential versions of the documents in the
NCA’s case file. If so requested, affected third parties will normally
be allowed a meeting with the NCA to express their views.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The NCA is obliged by law to protect business secrets and other
confidential information.
The NCA is required to publish some basic information about
every notification on its website. A proposal for a public version
of the notification or a clear statement of which information in the
notification is regarded by the notifying party (or parties) as business
secrets must be submitted at the same time as a notification.
If the NCA decides to conduct a more detailed analysis of the
effect of the concentration on the market, the NCA will normally
engage several third parties in the process (information requests) and
submit public versions of the notification to them for comments.
The parties will be requested to identify business secrets or
submit proposals for public versions of the relevant documents.
There may be some discussion between the NCA and the parties as
to what is to be considered as business secrets if the parties’ initial
proposal is not accepted by the NCA. The NCA will normally not
give third parties access to such information without discussing it
with the parties first.
Effective 1 January 2014, the parties will be faced with stricter
requirements when it comes to marking business secrets and
providing public versions of notifications and other documents.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The NCA is a member of the EFTA Network of Competition
Authorities (the members are the EFTA Surveillance Authority and
the national competition authorities of the EFTA states party to the
EEA Agreement; Norway, Iceland and Liechtenstein). The NCA is
regularly invited to take part in meetings and working groups of the
European Competition Network of the EU. However, these networks
are not primarily established to be forums for discussions about
individual merger cases.
The NCA has close contacts with other Nordic competition
authorities, both on a general basis and in individual cases where
such contact is advantageous to the NCA’s case handling. In principle,
this may also include individual merger cases, but in practice, close
contact in such cases is rare.
Furthermore, the NCA is part of the ECA (the network for
European Competition Authorities) and the ICN (the International
Competition Network). The NCA also regularly takes part in meetings
and discussions within the OECD involving competition issues.
Judicial review
32 What are the opportunities for appeal or judicial review?

The Ministry handles appeals against decisions of the NCA in merger
cases. The Cabinet can render decisions in merger cases involving
questions of principle or interests of major significance to society.
Moreover, merger decisions of the NCA, the Ministry and the
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Update and trends
A number of changes to the Competition Act passed in the Parliament
in June of 2013 will enter into force from 1 January 2014. The
amendments include significant changes to the merger control regime
of the Competition Act:
• Significant increase of the thresholds for merger filing: The new
thresholds provide that notification in Norway will only be required
if the target has a group turnover in Norway exceeding 100 million
kroner, the acquirer has a group turnover in Norway exceeding 100
million kroner; and the combined group turnover of the acquirer
and the target in Norway exceeds 1 billion kroner.
• The principles for turnover calculation are fully harmonised with
the EUMR.
• The dual notification system will be abolished (no more initial
phase of a standardised notification). The content requirements
under the new regime will be more comprehensive than a
standardised notification, close to the requirements of a complete
notification. A system of simplified notification will be introduced.
• The automatic standstill obligation will apply throughout the
procedure.
• Procedural changes related to inter alia timelines and time
extensions for presentation of remedies, marking of business
secrets/providing public versions of documents, and formal
requirements for the decisions of the NCA during the procedure.

Cabinet may be brought before the courts. So far this has not been
done in practice.
The most recent appeal handled by the Ministry was in 2012.
In December of that year the Ministry upheld the NCA’s decision
to prohibit the acquisition by the main garden centre operator in
Norway of a competitor in Southern Norway. The transaction only
included one garden centre.
33 What is the usual time frame for appeal or judicial review?

A decision to intervene (prohibition or clearance subject to conditions)
by the NCA may be appealed to the Ministry within 15 working days.
The NCA must forward the appeal to the Ministry within 15 working
days after receiving it, and the Ministry must provide its decision no
later than 60 working days after its receipt of the appeal.
If the NCA’s decision to intervene is upheld by the Ministry,
the Cabinet may nevertheless approve the concentration if the case
involves questions of principle or interests of major significance
to society. The Cabinet may approve the concentration without
awaiting the appeals process of the Ministry.
If a transaction has been cleared by the NCA or the Ministry,
the Cabinet may still intervene against it on the same substantive
condition as the NCA and the Ministry, if the case involves questions
of principle or interests of major significance to society.

•

The substantive test for clearance is unaffected by the changes.
It is not harmonised with that of the EUMR, most significantly
maintaining a total welfare standard rather than a consumer
welfare standard when considering efficiencies.

The past year (June 2012 to June 2013) saw four interventions by
the NCA against concentrations. There were two prohibitions in local
markets (garden centres and laundry services to business customers),
a prohibition in the media surveillance market and a clearance on
conditions in a major case in the newspaper business.
The latter case consisted of A-pressen’s acquisition of Edda
Media (Mecom Europe AS), the second and third largest newpaper
companies of Norway, and the two main owners of local newspapers.
The transaction was cleared on condition that two newspapers were
divested: a regional newspaper in the county of Telemark and a small
local paper in the city of Fredrikstad. The new entity which was created
from the concentration, Amedia, owns 78 newspapers.
The NCA found that the acquisition would substantially restrict
competition in the market for advertisement in Telemark and
Fredrikstad, and the market for news reporting in Telemark. The
analysis of the NCA relied heavily on the use of diversion ratios.
The NCA cleared one of the imposed divestments in the decision
itself, applying a fix-it-first approach modelled on that of the European
Commission.

The deadlines under the Competition Act do not apply to the
Cabinet, but the Cabinet may not intervene against concentrations
(or acquisitions of minority holdings) more than 12 months after a
final agreement is concluded or control is acquired.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Since the entry into force of the present Competition Act on 1 May
2004, the NCA has intervened in a total of 30 merger cases (as of
20 June 2012). Of these, 20 received approval with remedies; the
remaining ten were blocked. Some of these cases were appealed to
the Ministry. Out of the 30 intervention decisions of the NCA, four
concerned transactions in which both parties were headquartered
outside Norway (see question 27).
35 What are the current enforcement concerns of the authorities?

In later years the NCA has inter alia focused on the following
market sectors in which competition in the NCA’s view faces special
challenges: the end-user market for electric power; the TV market;
the market for payment cards; the pharmacy and pharmaceuticals
market; the grocery market; and the dairy products market.
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Merger cases within these sectors are probably monitored with
particular attention.
In the budget letter from the Ministry for 2012 the dairy sector
and the digital sector are given particular mention, and the NCA
has expressed that it will have a particular focus on e-markets in
the future. In the budget letter from the Ministry for 2013 the Ministry no longer mentions particular markets, but requires the NCA
to inform it before making substantial changes to its monitoring
priorities.
The NCA is expected to continue its focus on effective competition in local markets, and on its use of new methods (e.g. diversion
ratios) to define the relevant market. In principle, the focus on effective competition in local markets is not affected by the increased
notification thresholds as of 1 January 2014, but it will in practice
require more effort from the NCA to discover and monitor such
transactions.
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36 Are there current proposals to change the legislation?

A number of changes to the Competition Act passed in the Parliament
in June of 2013 will enter into force from 1 January 2014. See
‘Update and trends’ for details.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The basic Act regulating merger control in Poland is the Act of 16
February 2007 on competition and consumer protection (the Act).
Other major legislation on this issue includes:
• the Regulation of the Council of Ministers of 17 July 2007
concerning the notification of the intention of concentration of
undertakings (establishing, inter alia, the official filing form); and
• the Regulation of the Council of Ministers of 17 July 2007 concerning the method of calculation of the turnover of undertakings participating in the concentration.
Although not legally binding, two other regulatory instruments are
noteworthy for their practical importance. These are the Guidelines
Regarding Procedures and Criteria for Notifying Intended Concentrations (the Guidelines Regarding Procedures and Criteria), which
were issued by the Polish competition authority, being the president
of the Office for Competition and Consumer Protection (the OCCP
president). The aim of these Guidelines is to help entrepreneurs assess
how the OCCP president generally understands procedural aspects
of the Act. In addition, the Guidelines Regarding the Assessment
Concentrations were published in 2012 These Guidelines discuss the
merits of the assessment of concentrations by the Polish competition
authority. Both documents were published on the authority’s website:
http://uokik.gov.pl/.
In Poland the OCCP president is solely responsible for the enforcement of competition rules, including merger control provisions.
2

What kinds of mergers are caught?

The following types of transactions are subject to the notification
obligation:
• a merger of two or more independent undertakings;
• one or more undertakings to take direct or indirect control over
one or more undertakings, whether by acquisition of stocks,
shares or other securities, or otherwise;
• several undertakings to create one joint undertaking; and
• acquisition by the undertaking, of a part of another undertaking’s property, if the turnover generated by the assets in any of
the two financial years preceding the notification exceeded the
equivalent of E10 million in the territory of Poland.
3

What types of joint ventures are caught?

The Act lists creation of a joint venture as a type of a concentration.
The creation of joint ventures is caught regardless of whether the
joint venture is a full-function or non-full-function entity.
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There were some doubts as to whether the notification requirement should also extend to a situation where one undertaking first
creates another undertaking and then disposes of its shares to others.
The Guidelines Regarding Procedures and Criteria (at p. 38) and case
law (decision No. DKK-104/10 of 10 November 2010, PGNiG/Tauron) confirm that such a scenario requires notification as well. However, there is no sure treatment of situations where a company exists
on the market for some time and then a new shareholder acquires
a minority interest (which does not give control over the company).
The Guidelines suggest that such a situation also needs to be notified, however it is difficult to agree with this approach (it should
be mentioned here that the acquisition of a minority interest was
removed from the list of concentration types several years ago). It
may be thus assumed that a situation where one undertaking creates
a joint venture and then transfers it to another party shall be notifiable when this is in fact one functionally linked process of creation
of a new undertaking, albeit divided into stages.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Act defines ‘takeover of control’ as a situation where an undertaking acquires in any form, whether directly or indirectly, such
rights which, whether individually or jointly and taking into account
all legal or factual circumstances, allow it to exercise a decisive influence upon another undertaking or other undertakings; in particular,
such powers are created by:
• holding directly or indirectly a majority of votes at the shareholders’ meeting or general meeting of shareholders, also in the
capacity of a pledgee or user, or on the management board of
another undertaking, also under agreements with other persons;
• the right to appoint or dismiss a majority of members of the
management board or supervisory board of another undertaking, also under agreements with other persons;
• appointing members of one undertaking’s management board
or supervisory board to form more than half of the members of
another undertaking’s management board;
• holding, directly or indirectly, a majority of votes in a dependent
partnership or at the general meeting of a dependent cooperative,
also under agreements with other persons;
• the ownership of all or some of the assets of another undertaking;
or
• an agreement for the management of another undertaking or
transfer of profit by such undertaking.
It is worth noting that the above is not a close-ended list.
The Act does not provide for an obligation to notify a concentration where the acquisition involved is that of a minority or other
interests, not resulting in control.
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5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

An intention of concentration is notifiable where:
• the combined worldwide turnover of undertakings participating
in the concentration in the financial year preceding the year of
the notification exceeds the equivalent of E1 billion; or
• the combined turnover of undertakings participating in the concentration in the territory of Poland in the financial year preceding the year of the notification exceeds the equivalent of E50
million.
In the case of acquisition of control the turnover mentioned above
relates to both the turnover generated by the buyer’s group as well as
to the turnover generated by the whole seller’s group (and not only to
the turnover generated by the target and its subsidiaries). Moreover,
in case of acquisition of a part of another undertaking’s property,
such intention of concentration is notifiable where additionally the
turnover generated by the assets in any of the two financial years
preceding the notification exceeded the equivalent of E10 million
in the territory of Poland (while calculating this turnover only the
turnover of the assets alone should be taken into account and not
the turnover of the seller’s group).
There are no other thresholds, for example, related to market
shares of the participants. This means that even those transactions
that have no impact at all or minor impact on competition on the
relevant markets are caught by the merger control regime, if only at
least one the thresholds is met. There are, however, exemptions from
this general rule (see question 6).
If the transaction falls outside the above-mentioned turnover
thresholds it cannot be examined by the OCCP president and no
notification is required.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Under the Act the filing is mandatory in case the jurisdictional thresholds are met and no exemptions from the notification obligation
apply. The obligation to notify an intention of concentration does
not apply in the following cases:
• the turnover generated by the undertaking over which the control
is to be taken (the target undertaking and its subsidiaries) in the
territory of Poland did not exceed the equivalent of E10 million
in any of the two financial years preceding the notification;
• a financial institution, the normal activities of which include
investing in stocks and shares of other undertakings, for its own
account or for the account of others, acquires or takes over, on a
temporary basis, stocks and shares with a view to reselling them
provided that such resale takes place within one year from the
date of the acquisition or taking over, and that:
•	this institution does not exercise the rights arising from these
stocks or shares, except from the right to dividend; or
•	exercises these rights solely in order to prepare the resale of
the entirety or part of the undertaking, its assets, or these
stocks and shares;
• an undertaking acquires or takes over, on a temporary basis,
stocks and shares with a view to securing debts, provided that
such undertaking does not exercise the rights arising from these
stocks or shares, except from the right to sell;
• the concentration arises as an effect of insolvency proceedings,
excluding the cases where the control is to be taken over by a
competitor or a participant of the capital group to which the
competitors of the to-be-taken undertaking belong; and
• the concentration applies to undertakings participating in the
same capital group.
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

There may be situations where foreign-to-foreign transactions will
have to be notified to the OCCP president. Under the Act, the notification obligation (even with respect to a transaction to be finalised
outside the territory of Poland) exists where a concentration causes
or may cause effects in the territory of Poland.
The Act is silent on what criteria are to be taken into account
when assessing the effect. According to the Guidelines Regarding
Procedures and Criteria, it can be presumed that if at least one of
the participants of the concentration (in practice, any member of the
capital group to which, eg, the buyer or the seller belongs) generates
any turnover in the territory of Poland, the local effects test is met
and such transaction has to be notified to the OCCP president.
The broad interpretation of the local ‘effect’ applied by the Polish
competition authority may mean that, especially in the case of formation of joint ventures, many foreign-to-foreign concentrations will
formally be caught by the Polish merger control rules. For example,
if ‘A’ and ‘B’ intend to form a joint venture in the US, and ‘A’ and ‘B’
have joint worldwide turnover in excess of E1 billion, it will be sufficient for the obligation to notify to arise if any of ‘A’ or ‘B’, or any
entity from the capital group of ‘A’ or ‘B’, has any (even insignificant)
turnover in Poland.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

No. There are no special rules with respect to foreign investment.
However, there are special rules for financial institutions when it
comes to calculation of turnover for threshold purposes. Moreover,
according to other special legislation, transactions in sectors such as
banking may require special approval from regulatory bodies other
than the OCCP president.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The Act does not provide for a specific deadline as such for the filing
of the notification. The ‘intention of concentration’ has to be notified. It means that the notification has to be submitted before the
concentration is implemented (ie, prior to closing). In other words,
the parties to a concentration are obliged to refrain from implementing the transaction until (unconditional or conditional) clearance is
obtained or a two-month waiting period elapses without the authority making its decision (the ‘guillotine effect’). However, it should be
added that in practice clearance by the mere passage of time is rather
unlikely to occur.
It is worth noting that the Act provides for a worldwide bar on
closing.
Where an undertaking has failed (even unintentionally) to notify
the intent of concentration, the Act allows the OCCP president to
fine such undertaking by way of a decision, with the fine not to
exceed 10 per cent of the revenue earned by the undertaking in the
accounting year preceding the year in which the fine is imposed.
Moreover, article 108 of the Act authorises fines on persons holding managerial positions or members of managing bodies of such
undertakings if the persons or members have not notified (even unintentionally) an intention of concentration. The fine may be up to 50
times the average salary, which is now around €48 000.
In practice, the OCCP president imposes fines for failure to
notify quite rarely. In its decision No. DKK-1/07 of 12 July 2007,
the OCCP president fined Sobieski Trade 40,000 zlotys. In decision
No. DKK-37/09 of 18 June 2009, the OCCP president imposed a
fine of 70,000 zlotys on Przedsie˛biorstwo Państwowe ‘Porty Lotnicze’ (the national airport operator) and the provincial government
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of the Subcarpathian Voivodeship. In 2010 there was one decision
imposing a fine of 65,000 zlotys on AGD Market for not notifying
the acquisition of Astro (case DKK-127/2010 of 1 December 2010).
In 2011 there was not even a single case. In 2012 sanctions for failure to notify the concentration were imposed twice: in decision No.
DKK-138/2012 of 21 December 2012 where the OCCP president
imposed on two undertakings involved in waste collection total fine
of 48,000 zlotys for creation of a joint venture without notifying it
and in decision No. DKK-78/2012 of 12 August 2012 where the
OCCP president fined ‘Konin’ coal mine and Global Wind Energy
Poland 84,000 zlotys (in total).
10 Who is responsible for filing and are filing fees required?

The intention of concentration should be notified by:
• the merging undertakings jointly;
• an undertaking taking over the control;
• jointly all undertakings participating in the creation of a joint
undertaking; or
• an undertaking acquiring some of the assets of another
undertaking.
The general rule is that the notification has to be submitted by the
undertaking(s) directly participating in the concentration. However,
where a dominant undertaking implements a concentration through
at least two dependent undertakings, the notification should be submitted by the dominant undertaking. Moreover, if the undertakings
directly participating in the concentration include a corporate vehicle
established only for the purpose of the transaction and to which the
intent of concentration cannot be attributed, the notification can be
submitted by the dominant undertaking with respect to such corporate vehicle. However, in such a case the notifying party has to clearly
indicate in the notification that the undertaking taking over control
is a corporate vehicle only.
The fee to be paid for an application to initiate proceedings in
concentration cases amounts to 5,000 zlotys.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The undertakings whose intention of concentration is to be notified
are under an obligation to refrain from implementing the concentration until the OCCP president issues its decision or the time limit to
issue the decision lapses. For the public transactions exception, see
question 15.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Under Polish merger control regime sanctions and consequences for
undertakings for closing the notified transaction before clearance
are as the same as sanctions for failure to notify (see question 9).
But there are no financial penalties for persons holding managerial
positions or members of managing bodies of such undertakings for
closing the notified concentration before the clearance.
To the best of our knowledge so far there have not been any cases
in Poland where the OCCP president imposed financial penalties
for ‘gun jumping’ (ie, implementation of the notified concentration
prior to clearance). The only cases that have been made public are the
cases where the concentration has been consumed (ie, the transaction
has been closed or the joint venture has been formed and registered)
prior to the notification. Moreover, such fines are usually imposed
on undertakings that notify the concentration after its implementation. Nevertheless, there no legal obstacles in imposing by the OCCP
president financial penalties for gun jumping.
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13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The same rules and sanctions for closing before the clearance apply
to foreign-to-foreign concentrations (see questions 9 and 12).
To the best of our knowledge so far cases where fines for closing
the transaction without (or before) the OCCP president’s consent
involved ‘domestic’ transactions but no foreign-to-foreign concentrations. There was only one case where a fine was imposed on a
Latvian undertaking that notified acquisition of control over Polish
based undertaking after implementation of the transaction (the fine
was 180 zlotys, Decision No. DKK-91/09 of 16 December 2009).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The Act provides for a worldwide bar on closing. However, in one
of the decisions issued by the OCCP president (No. DOK-37/2007
Olympus Capital Holdings Asia/Arysta Life Science, 6 April 2007),
the competition authority seemed to hold that the concentration may
be completed before its clearance, as long as the parties refrain from
implementing its Polish aspect that has local effects in Poland. In this
decision, the OCCP president did not question the rationale for completing the transaction before clearance. The OCCP president only
pointed out that no relevant evidence was offered to show that the
parties refrained from implementing that aspect of the transaction
that had local effects in Poland. Since there is only one such decision
and the Guidelines Regarding Procedures and Criteria suggest that
this scenario is unlikely, such solutions will always be associated with
risk and need a case-by-case analysis.
15 Are there any special merger control rules applicable to public
takeover bids?

The same rules and requirements apply. However, the bar on closing will not be considered breached by implementing a public offer
to purchase or exchange stocks that has been notified to the OCCP
president prior to implementation, provided that the buyer does not
exercise the voting rights arising from the acquired stocks or exercises them solely in order to maintain the full value of his capital
investment or to prevent substantial damage that might affect the
undertakings participating in the concentration.
16 What is the level of detail required in the preparation of a filing?

The official filing form (the list of information and documents – the
LID), as established by the way of a regulation of the Council of
Ministers, requires rather detailed information regarding the planned
transaction to be provided by the notifying party in the notification
(even if there are no overlaps between the undertakings concerned).
Section 1 of the LID contains questions relating to the undertakings
concerned, section 2 involves information on the relevant markets
and the effects of the transaction on the market.
A detailed market analysis is necessary when the market is
affected horizontally or vertically or when the market is affected by
a conglomerate concentration.
The LID, as well as the application itself, has to be submitted
in Polish. Normally, the application runs to around 35 to 40 pages,
plus attachments.
17 What is the timetable for clearance and can it be speeded up?

The Act stipulates that the antimonopoly proceedings in concentration cases should be finalised within two months from commencement. In the event the undertaking has presented the conditions for
the authority to issue the clearance, the final date will be extended
by an additional 14 days.
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The above-mentioned time limits do not include the periods to
wait for notifications from other participants of the concentration,
or the periods necessary to perfect the notification or supplement
necessary information, or the time until the fee is paid.
The Act does not provide for any measures to speed up the
proceedings. Neither are there any fast-track procedures available.
Among draft proposals for the Act, there is a proposal that introduces the concept of a two-phase procedure. Simple transactions,
that is the ones that rise no doubts of the OCCP president regarding
the potential restriction of competition, would conclude within 30
days. In the case of more complicated proceedings, the time limit
would extended up to another four months. Please see also question
36 regarding the current proposals to change the legislation.
18 What are the typical steps and different phases of the investigation?

The Act does not provide for any special stages of the proceedings
or second-phase proceedings. The whole procedure is one phase.
There are also no official pre-notification contacts before formal
submission of the notification. However, the Guidelines Regarding
Procedures and Criteria indicate that it is possible to contact the
OCCP president before filing.
During that one phase, the OCCP president may ask additional
questions regarding the submitted notification. In such cases the
clock stops (see also question 17).
Substantive assessment
19 What is the substantive test for clearance?

The OCCP president will clear concentrations that do not result in
significant impediment to competition in the market, in particular, by
the creation or strengthening of a dominant position in the market.
This means that the Polish competition authority in practice follows
the SIEC test.
The Act defines dominant position, being the position of the
undertaking that allows it to prevent effective competition within a
relevant market thus enabling it to act in a significant degree independently of competitors, contracting parties and consumers. It is
assumed that the undertaking holds a dominant position if its market
share exceeds 40 per cent.
The OCCP president may also issue conditional decisions (in
2011 there were three such decisions issued, see also question 25) or
a decision under article 20.2 of the Act, the latter offering clearance
despite significant impediments to competition (there were no such
decisions issued in 2011).
20 Is there a special substantive test for joint ventures?

No, there is no special substantive test for joint ventures. As already
indicated (see question 3), both full-function and non-full-function
joint ventures are caught by the Polish competition law.
21 What are the ‘theories of harm’ that the authorities will investigate?

While assessing concentrations the OCCP president focuses mainly
on whether the SIEC test is met, especially where a dominant position
is created or strengthened. In practice, post-merger market shares,
concentration of the market (measured by the Herfindahl-Hirschman
Index (HHI)) and post-merger market structure still play crucial role
in the assessment of concentrations by the OCCP president.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?
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or strengthening of a dominant position, in any case where it is justifiable, including especially where the concentration is expected to
contribute to economic development or technical progress or may
have a positive impact on the national economy.
In decision No. DKK-32/07 of 28 September 2007, the OCCP
president concluded that even though the concentration could pose
a significant risk to the competition at that particular moment, the
following reasons should be taken into account: the transaction will
contribute to the economic and technological development and will
have a positive impact on the national economy as well as other
positive effects. In another decision of 8 March 2007, No. DOK29/07, the OCCP president pointed out that the concentration could
pose a significant risk to competition but there were arguments for
clearance to be given (such as ensuring Poland’s energy security).
As a result, the OCCP president issued unconditional clearance in
both cases.
However, it should be stressed that those are rather exceptions
and later decisions (in particular decision No. DKK-1/2011 of 13
January 2011) suggest that the current approach is different and
the authority under the new head is unwilling to follow the above
rationale.
23 To what extent does the authority take into account economic
efficiencies in the review process?

As such the Act does not explicitly provide for efficiencies to be a
reason to clear a transaction that may otherwise in principle harm
competition. However, in some cases the authority took that into
account when assessing the transaction. In one of their recent decisions (decision No. DKK-1/2011 of 13 January 2011 PGE/Energa)
the OCCP president took into account the economic efficiencies in
the process of examining the concentration. However, finally the
OCCP president prohibited this transaction.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The OCCP president may, by means of a decision, prohibit implementation of the concentration if it results in a significant impediment to competition in the market, in particular by the creation or
strengthening of a dominant position.
If the decision is not complied with, the OCCP president may
if strict conditions are met apply restorative measures, for example,
order a division of the undertaking.
The OCCP president may also impose a fine if the transaction is
closed despite its veto (see question 12 for the level of fines).
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. Under the Act, the OCCP president may clear a concentration
provided the undertakings concerned fulfil certain conditions (conditional clearance).
These conditions may involve, in particular:
• disposal of all or some of the assets of one or several undertakings;
• divesture of control over an undertaking or undertakings, in particular by disposing of a block of stocks or shares, or dismissal
of one or several persons from the management or supervisory
board; or
• granting a competitor exclusive rights.
The decision will determine the time limit for meeting the conditions.

The OCCP president may clear a concentration that will significantly impede competition in the market, including by the creation
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26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The OCCP president is willing to impose structural rather than
behavioural remedies, such as the obligation to permanently dispose
of specified assets (eg, decision No. DKK-9/09 of 25 February 2009,
decision No. DKK-64/10 of 12 July 2010 or decision No. DKK 128/2011 and decision No. DKK -70/11). Regarding behavioural
remedies, note the OCCP president’s decision No. DKK-49/08 of 19
June 2008, where the OCCP president gave clearance on condition
that the undertaking withdraw from and not initiate any actions
designed to acquire any ownership rights in the other undertaking.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

To the best of our knowledge there is no such record. However, in
principle remedies apply also to the foreign-to-foreign mergers.
In decision No. DOK-36/2004 of 18 May 2004, the OCCP president gave clearance on condition that an undertaking based in France
shall dispose of its assets, including ones located in France, to a third
party, which proves that the remedies may also involve assets located
outside Poland.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The matter of ancillary restrictions is not regulated in the Act nor
mentioned in the Guidelines Regarding Procedures and Criteria.
Therefore, caution and a case-by-case approach may be necessary
while dealing with this issue. It is noteworthy that in decision No.
RGD 7/2003 of 20 May 2003, the OCCP president considered what
he called the parties’ ‘additional obligations’ that were not directly
related to the concentration and such ancillary restrictions may be
assumed to be covered by this decision. Therefore, a reasonable argument could be raised (and this argument is also reflected in the legal
literature) that nothing indicates that the OCCP president’s approach
to ancillary restrictions should be different from the approach of the
European Commission under Regulation No. 139/2004 on the control of concentrations between undertakings. Consequently, it could
be reasonably argued that the OCCP president’s decisions seem to
automatically cover ancillary restrictions (that are directly related to,
and necessary for, the implementation of the concentration), without
the OCCP president having to examine such restrictions in individual
cases.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Customers and competitors are not parties to the proceedings. That
means that they do not have access to files nor can they appeal from
the decision. However, third parties may at their own initiative file
comments or they may be asked by the OCCP president to file input
regarding important aspects of the case.
The OCCP president keeps a register of all notified concentrations, which may be helpful for third parties. It is available on the
authority’s web page.
When it comes to complicated transactions, the OCCP president
will, in principle, send questionnaires to competitors, clients and suppliers, allowing them to take a position.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The fact that a notification has been submitted, the date of submission, the notifying party and the current status of the proceedings are
www.gettingthedealthrough.com

POLAND
available at the OCCP president’s website.
During antimonopoly proceedings, undertakings are obliged to
disclose all information available, including one that may involve
business secrets. The OCCP president may, on an ex offcio basis or
on application of the undertaking concerned, limit access to some
information for other parties (if there is more than one party to the
proceedings). In such a case, the undertaking should file all documents in two versions, one confidential and the other non-confidential. The latter is available for all parties.
Notwithstanding that, there is a general obligation on the OCCP
employees to protect business secrets. This may mean having to mark
information for treatment as a business secret even if there is only
one party in the proceedings. Additionally, when the OCCP president
prepares the statement of reasons for his or her decision, he or she
shall not disclose information marked as a business secret.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The OCCP president is a member of numerous international working groups (eg, the ICN), the most important of which being those
involving the competition authorities from other EU member states.
The officials from the Polish competition authority attend meetings
of the Advisory Committee established by Regulation 139/2004.
This regulation provides for detailed rules of cooperation between
member states and the Commission in concentration cases.
There are currently three binding bilateral agreements between
the OCCP president and its Ukrainian, Russian and Hungarian counterparts. To the best of our knowledge these agreements do not deal
with merger control issues and amount rather to general cooperation
between authorities in area of consumer rights protection and market
surveillance.
Judicial review
32 What are the opportunities for appeal or judicial review?

An appeal lies from a decision of the OCCP president to the court
of consumer and competition protection. The appeal must be lodged
within two weeks from the date on which the decision is served.
Upon appeal, the OCCP president should, without delay, transmit
the appealed decision to the court together with the record of proceedings. Where the OCCP president considers the appeal to be justified, it may repeal or amend the decision, whether in whole or in
part, without transmitting the record to the court. Any such repeal
or amendment must be notified to the party concerned without delay
by sending it a new decision; such a new decision is also open for
appeal. Where justified, prior to transmitting an appeal to the court
or repealing or amending his or her decision, the OCCP president
may also perform additional activities to clarify objections presented
in the appeal.
However, taking into account the nature of the M&A transactions and the fact that the review process in Poland is significantly
prolonged (it may take from two to three years to reach the final verdict) it is not common to appeal the OCCP president’s decision. To
the best of our knowledge one important merger appeal case is still
pending currently before the court of consumer and competition protection. It involves the OCCP president’s prohibition for the takeover
of Merlin by NFI Empik (decision No. DKK-12/2011) – intended
concentration on the market of retail online sale of non-specialised
books and music CDs.
33 What is the usual time frame for appeal or judicial review?

The usual time frame for judicial review (in the first instance) is one
to two years. The whole appeal process (the first and second instance
and cassation to the Supreme Court) may take up to five years.
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Update and trends
The OCCP president’s activities in a field of merger control regime
dealt in 2012 mainly with extensive works on the amendments to
the Act. As we indicate in question 36 the amendments introduce
far-reaching changes aimed at accelerating the merger notification
procedure in Poland. This legislative initiative (in general) aims to meet
the expectations of the undertakings involved in such transactions.
However, there are some areas that, according to entrepreneurs
and antitrust counsels, still need to be perfected in the course of
the legislative process in the Parliament. Moreover, the Guidelines
Regarding the Assessment Concentrations were published in 2012
in order to make the merger control procedure more transparent and
predictable to the interested undertakings.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?
Type of decisions issued in 2012

Number

Number of cases being subject of the
proceedings

194

Number of cases concluded in 2012

155

Number of clearance decisions

136

Other decisions
Exemption from the prohibition to
concentrate

0

Conditional clearance

1

Prohibition from concentration

0

Discontinuation of the proceedings

0

Return of the notification

16

Decisions imposing penalties for
failure to notify

2

Withdrawal of notification

2

Source: OCCP president annual report of 2012, English language version available
at: http://uokik.gov.pl/news.php?news_id=10385.

35 What are the current enforcement concerns of the authorities?

Currently, the OCCP president is still involved in the process of
amending the Act and a lot has been done to publicise this process.
This proposal introduces some important changes into the competition law system in Poland also in the area of concentration control
– the main points are described in question 36.
It should be stressed that each year the OCCP president examines
great number of notifications regarding creation of joint ventures
(mostly non-full-function). The vast majority of these cases involve

In terms of jurisdictional practice there were no prohibition
decisions issued by the OCCP president in 2012. Nevertheless,
one conditional consent was given in the pharmaceutical sector. In
decision No. DKK 23/2012 (of 26 March 2012), the OCCP president
gave the green light to the intended takeover of Polfa Warszawa
by Polpharma. Due to competition concerns revealed during the
antimonopoly proceedings the OCCP president decided, that, inter alia,
Polpharma is obligated to dispose of all its rights to the three drugs
produced by the said company or Polfa Warszawa. It should be noted
that the OCCP president quite rarely issues conditional consents. The
above-mentioned case was the 15th such decision since 2004.

foreign-to-foreign transactions (around 25 foreign-to-foreign nonfull-function joint venture notifications were submitted last year).
36 Are there current proposals to change the legislation?

The document including the proposed amendments to the Act has
been made available on the website of the OCCP president (www.
uokik.gov.pl). It is currently under the governmental consultation
process. It should be soon sent by the government to the Parliament.
The most significant changes proposed in the field of merger
control include changes of the timetable for clearance and phases of
the proceedings. The current version of the Act provides for a twomonth period for the OCCP president to issue the decision in the case
of merger control proceedings regardless of their complexity. The
document introduces the concept of the two-phase procedure. Simple transactions – that is, the ones that rise no doubts of the OCCP
president regarding the potential restriction of competition – will end
within 30 days. In the case of more complicated proceedings, the time
limit has been extended up to another four months.
Additionally, the concept of competition concern has been introduced. This novelty allows the OCCP president to present the party
to the proceedings with reservations regarding the transaction so
the undertaking knows the main objectives of the OCCP president
before the issuance of the decision. That may help the parties to
propose the OCCP president appropriate commitments in order to
have a decision allowing the transaction issued.
Another important changes proposed relate to a possibility for a
partial secrecy of the decision of the OCCP president in relation to
a conditional consent.
Finally, while calculating the turnover threshold for the purpose
of assessing whether the intent of concentration should be notified
to the OCCP president, the turnover of the seller shall not be taken
into account any more (only turnover of the target and its subsidiaries shall be taken into account for this purpose).
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Merger control is governed by Law No. 19/2012, of 8 May 2012
(the Act) which enacted the new Portuguese competition legal regime
superseding the previous regime enacted by Law No. 18/2003 of 11
June 2003, as amended (the former Competition Act).
Decree-Law No. 10/2003 of 18 January 2003 has created the
Competition Authority (the Competition Authority).
The Competition Authority is entrusted with the power to implement competition rules, including those on merger control. It is a
public entity endowed with administrative and financial autonomy
and it has been granted statutory independence for the performance
of its activities, without prejudice to the general competition principles established by the government and to certain acts that are
subject to a general ministerial supervision. Notably, the member of
government in charge of economic affairs (currently the minister of
economy) may be called to intervene in merger control proceedings
through an extraordinary appeal (see question 22).
Without prejudice to the competence of the government as
regards competition policy, the members of the Council of the Competition Authority shall be heard by the relevant parliamentary committee to discuss it’s annual report of activities, within 30 days of
the receipt thereof by the Parliament; and whenever it is requested
to discuss or provide information on its activities or any competition policy issues. The Parliament shall hold a general discussion on
competition policy at least once a year.
The Code of Administrative Procedure applies on a subsidiary
basis to the procedure to be followed in the area of mergers.
The Code of Procedure in Administrative Courts applies on a
subsidiary basis to the judicial review of the Competition Authority’s
administrative decisions, including merger control.
The General Regime on Quasi-criminal Minor Offences (enacted
by Decree-Law No. 433/82 of 27 October 1982) applies on a subsidiary basis to the sanctioning procedure and decisions, and to their
judicial review.
2

However, a concentration is deemed not to exist in case of an acquisition of shareholdings or assets by an insolvency receiver in the
framework of an insolvency procedure; the acquisition of a shareholding merely as a guarantee; or the acquisition by credit institutions, financial companies or insurance companies of shareholdings
in undertakings with a corporate object different from that of any of
these three types of companies, when the acquisition is made with a
mere temporary nature and for resale purposes provided that such
acquisition is not made on a lasting basis, the voting rights associated
with the acquired shareholdings are not exercised with the purpose
of determining the competitive behaviour of the concerned undertakings or are solely exercised with the purpose of preparing the
total or partial transfer of such undertakings, the assets thereof or
the acquired shareholdings, and further provided that such transfer
occurs within one year from the date of acquisition (which may be
extended by the Competition Authority if the acquirers show that the
transfer was not possible within such period due to reason worthy
of consideration).
3

What types of joint ventures are caught?

As stated above, merger control provisions apply to joint ventures
that are intended to perform on a lasting basis the functions of an
autonomous economic entity (full-function joint ventures).
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Under the Act, ‘control’ is any act of whatever form that confers
the ability to exert on a lasting basis, separately or jointly, a decisive
influence, in the given legal and factual circumstances, on the activities of an undertaking. In particular, it is the case of the acquisition
of the whole or part of the capital, the acquisition of ownership or of
the right to use or enjoy the whole or part of the assets of an undertaking, or the acquisition of rights or the conclusion of contracts that
confer a decisive influence on the composition or on the decisions of
the corporate bodies of an undertaking.

What kinds of mergers are caught?

Portuguese competition law applies to mergers that occur in Portuguese territory or that may have an effect within it. A concentration
is deemed to exist when a lasting change of control over the whole or
part of an undertaking occurs, as a result of the following situations:
• two or more previously independent undertakings or parts
thereof merge;
• one or more persons or undertakings who already have control
of at least one undertaking acquire control, directly or indirectly,
of the whole or parts of the capital stock or of assets of one or
several other undertakings; or
• two or more persons or undertakings create a joint venture that is
intended to perform on a lasting basis the functions of an autonomous economic entity.
www.gettingthedealthrough.com

5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Concentrations are subject to prior notification if one of the following conditions occurs:
• as a result thereof a share equal to or higher than 50 per cent
of the national market for a particular good or service or for a
substantial part of it is acquired, created or reinforced;
• as a result thereof a share equal to or higher than 30 per cent and
lower than 50 per cent of the national market for a particular
good or service or for a substantial part of it is acquired, created
or reinforced, provided that in the preceding financial year the
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•

individual turnover in Portugal, net of directly related taxes, of at
least two undertakings taking part in the concentration exceeds
€5 million; and
in the preceding financial year, the group of undertakings taking
part in the concentration have recorded in Portugal a turnover
exceeding €100 million, net of directly related taxes, provided
that the individual turnover in Portugal of at least two of these
undertakings exceeds €5 million.

In addition, two or more concentrations made within a period of two
years among the same individuals or legal entities, which considered
individually would not be subject to prior notification are deemed
to be a sole concentration subject to such prior notification when
the set of concentrations reaches the turnover figures set out above.
Several rules on the calculation of both market share and turnover are established in the Act.
Only concentrations that meet one of the above conditions and
that are therefore subject to prior notification may be investigated
under the merger control rules. Concentrations that do not meet any
of such conditions may, nevertheless, be investigated as restrictive
practices.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Notification to the Competition Authority is mandatory where the
statutory thresholds are exceeded. No exceptions are admitted.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

As stated above, the Act applies to mergers that occur in Portuguese
territory or that have or may have an effect within it. Accordingly,
foreign-to-foreign mergers that have or may have effects within the
Portuguese territory (ie, those where the statutory thresholds are
exceeded) are subject to the Act.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The Act is applicable to all economic activities, be they permanent
or occasional, in the private, public and cooperative sectors. There
are no provisions relating to specific sectors, other than the indication that the Competition Authority’s powers over concentrations in
regulated sectors are exercised in cooperation with the corresponding
regulatory authorities, from which the Authority, prior to the adoption of a decision within a merger control procedure in the corresponding sector, shall request the position on the notified operation.
Such powers do not interfere with the regulatory authorities’ own
legally attributed powers.
Therefore, provisions influencing, directly or indirectly, mergers
in specific sectors can only be found in the concerned area’s legislation. The more relevant provisions may be found as regards utilities such as water, postal services, railways and seaports, and other
utilities, such as natural gas and electricity; the defence industry; the
media; credit institutions and financial companies; and insurance and
reinsurance companies.
With reference to companies, which, by law, are in charge of the
management of services of general economic interest, or companies
that have the nature of a legal monopoly, they are subject to the provisions of the Act to the extent that the application of such rules does
not constitute an obstacle to the fulfilment of the particular mission
they have been entrusted with.
In other contexts too, merger operations must comply with the
relevant provisions of the Commercial Companies Code and, as far
as the securities market is concerned, with the applicable rules of the
Securities Code.
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Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Concentrations must be notified after the conclusion of the corresponding agreement and before they are carried out or, whenever
relevant, after the date of disclosure of the preliminary announcement of a public takeover bid or of an exchange offer or the date of
disclosure of the announcement of the acquisition of a controlling
shareholding in a listed company, or, in the case of a public procurement procedure, after the definitive award of the contract and before
the closing of the transaction. In these latter cases, the awarding public entity shall, in the public procurement programme, set the rules
regarding the interplay between the public procurement procedure
and the merger control regime established in the Act.
Furthermore, when the undertakings taking part in the concentration show to the Competition Authority a serious intent of concluding an agreement or, in the case of a public takeover bid or of an
exchange offer, the undertakings show the public intent to carry out
such bid or offer, the concentration may be notified to the Competition Authority before the above deadlines.
Under the Act, projected concentrations may be the object of
pre-notification evaluation by the Authority, which shall be carried
out in accordance with the guidelines adopted by the Authority on
3 April 2007 (which having been adopted pursuant to the former
Competition Act have not been repealed or replaced).
Failure to make prior notification of a proposed concentration
that is subject to such requirement may give rise to a sanctioning
procedure launched by the Authority, which shall be subject to
the opportunity principle set out in the Act, pursuant to which the
Authority may, on public interest grounds, grant different degrees of
priority in respect of the matters it is called to assess.
The said failure to notify is punishable with fines, which, for
each of the concerned undertakings, cannot exceed 10 per cent of
the corresponding turnover in the year immediately preceding that
of the final decision adopted by the Competition Authority. In cases
where under the Act individuals (eg, directors) are held responsible
for the infringement, the applicable fine cannot exceed 10 per cent
of the corresponding remuneration in the last full year in which the
infringement took place.
In addition, the Competition Authority may decide to impose
periodic penalty payments, not exceeding 5 per cent of the average
daily turnover in the year immediately preceding that of the Competition Authority’s decision, per day of delay, counted from the date
the decision is notified. Furthermore, an ex officio merger control
procedure may be initiated by the Competition Authority.
Considering several decisions adopted by the Competition
Authority, it may be expected that the above sanctions shall, in principle, be applied in practice.
10 Who is responsible for filing and are filing fees required?

In the case of full mergers creation of joint ventures or the establishment of common control over the whole or part of one or several
undertakings, notification must be made by the group of undertakings jointly, through a common representative. In other cases notification is filed by the undertaking (or persons) intending to acquire
control of the whole or part of one or more undertakings.
Pursuant to the Act a filing fee shall be due for the assessment of
concentrations subject to prior notification. In addition, a notification shall only be effective if filed together with the document that
confirms the payment of the due fee.
As regards filing fees, according to Regulation No. 1/E/2003 of 3
July 2003, of the Competition Authority (which having been adopted
pursuant to the former Competition Act has not been repealed or
replaced), the basic fee payable for the appraisal of concentrations
has been established in the following amounts:
Getting the Deal Through – Merger Control 2014
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€ 7,500, when the previous financial year’s combined turnover in
Portugal for the companies involved in the concentration, calculated according to the relevant provisions of the Act, is equal to
or less than €150 million;
€ 15,000, when the previous financial year’s combined turnover
in Portugal for the companies involved in the concentration, calculated according to the relevant provisions of the Act, exceeds
€150 million and is equal to or less than €300 million; and
€ 25,000, when the previous financial year’s combined turnover
in Portugal for the companies involved in the concentration, calculated according to the relevant provisions of the Act, exceeds
€300 million.

The aforementioned fees shall be doubled when the Competition
Authority decides to initiate proceedings in the following cases:
• concentrations of which the Competition Authority becomes
aware and that, though subject to mandatory notification, have
not been notified;
• concentrations for which the express or tacit decision of nonopposition was grounded on information provided by the participants in the concentration that was false or inaccurate with
regard to essential elements for the decision; and
• concentrations in which there has been total or partial disregard
of the obligations or conditions imposed at the time of the decision of non-opposition.
Also, if the Competition Authority, during the first phase of the
merger control procedure, considers that the transaction is likely to
affect competition and decides to proceed with an in-depth investigation (see questions 16 and 17), a further fee of 50 per cent of the
basic fee shall be payable.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The Act prohibits the implementation of concentrations subject to
prior notification before this latter is filed. Furthermore, until tacit or
express clearance is granted, a concentration subject to prior notification shall not be put into effect. However, this does not prevent the
implementation of a public takeover bid to purchase or an exchange
offer that has been duly notified to the Competition Authority, provided that the acquirer does not exercise the voting rights attached
to the securities in question. Upon reasoned request from the participant undertakings submitted before or after the notification the obligations of not putting into effect a concentration or of not exercising
voting rights may, in exceptional cases, be subject to a derogation
granted by the Competition Authority, which may attach conditions
or obligations to such derogation to ensure effective competition.
Legal transactions carried out in breach of the prior notification or
suspension obligations are ineffective.
In addition, and without prejudice to the applicable sanctions,
after the notification of a concentration implemented in breach of
the above obligations and before a decision is adopted by the Competition Authority the individuals or legal entities that acquired the
control must immediately suspend the corresponding voting rights
and the management body shall not perform any act outside the normal course of business, the transfer of shareholdings or assets of the
acquired undertaking being prohibited. Upon reasoned request from
the concerned individuals or legal entities these obligations may, in
exceptional cases, be subject to a derogation granted by the Competition Authority, which may attach conditions or obligations to such
derogation to ensure effective competition.
Furthermore, the Competition Authority may adopt measures it
considers necessary or adequate to restore the situation existing prior
to the breach, notably divestment.

www.gettingthedealthrough.com

PORTUGAL
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

As stated above, until tacit or express clearance is granted, a concentration subject to prior notification shall not be put into effect and
legal transactions carried out in breach of such suspension obligation
are ineffective. Furthermore, the violation of such suspension obligation is punishable with fines, which, for each of the concerned undertakings, cannot exceed 10 per cent of the corresponding turnover in
the year immediately preceding that of the final decision adopted by
the Competition Authority. So far, the Authority’s decision record
does not include any case concerning the violation of the suspension
obligation. However, this should not allow for the conclusion that
the Authority shall not investigate and punish any such violation.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As stated in question 12, so far the Authority’s public record of
decisions does not include any case concerning the violation of the
suspension obligation. As also stated, this should not allow for the
conclusion that the Authority shall not investigate and punish any
such violation including in cases of foreign-to-foreign mergers.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The law does not specifically address this situation; solutions must
therefore be found on a case-by-case basis, and would not differ from
those applicable to local mergers.
15 Are there any special merger control rules applicable to public
takeover bids?

See question 11.
There is no other reference in the merger control rules to public
bids specifically. Such bids are, in any event, subject to other rules,
notably those provided for in the Securities Code and the Commercial Companies Code.
16 What is the level of detail required in the preparation of a filing?

Notifications must, in principle, be filed according to a ‘Regular Notification Form’ that has been adopted by the Competition
Authority as an attachment to its Regulation No. 60/2013 of 14
February 2013.
Pursuant to said Regulation, the following information must,
notably, be provided in a notification:
• a summary of the transaction, which shall be used in the publication referred to in question 30;
• the identity of the parties including the indication of their activities (and, in the case of the notifying party, of the activities of the
entities with which it has interdependence links), the indication
of their turnovers for the last three years and the submission of
their individual and consolidated accounts and reports;
• the indication of other competition authorities to which the
transaction is being notified;
• the indication of the activities subject to sectoral regulation;
• the nature (merger, acquisition of exclusive or joint control or
joint venture) and the type (horizontal, vertical or conglomerate)
of the concentration;
• a description of the concentration, which shall include the submission of the relevant contractual/public bid/public tender
documents (as applicable), its economic and financial structure,
the estimated timing and required acts, the existing financial support, if any, and the submission of reports, studies or other documents prepared for the purposes of assessment of the notified
transaction;
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the control structure of the participant undertakings, including:
•	a list of the undertakings that control, or are controlled by,
the participants or are part of the participants’ group of
undertakings;
•	the turnover in Portugal of such undertakings;
•	the identity of the members of their boards of directors;
•	copies of the articles of association;
•	copies of shareholders’ agreements, when relevant for the
concentration; and
•	if the transaction will create a joint venture, a detailed
description of the decision-making rules and of the demonstration that it shall perform on lasting basis the functions of
an autonomous economic entity;
the personal and financial connections of the participant undertakings (list of undertakings active in the relevant markets in
which the directors of the participants hold similar positions or
in which the participants hold a minority shareholding);
a reasoned identification of the relevant product and geographic
markets;
identification of the relevant product and geographic related
markets with indication of the estimated market shares of the
participant undertakings and of the five major competitors in
the past three years in each of such related markets;
information on the relevant markets, notably, their size in value
and in quantity in the last three years and the description of facts
that influence the entry in and the exit from the relevant markets;
the offer structure in the relevant markets (including an indication of the participants’ turnovers and market shares in the
past three years and of the five major competitors and estimated
market shares in the same period);
the demand structure in the relevant markets by indicating,
notably, the consumers’ or end-users’ preferences as to certain
products or brands, after-sales services, network effects and consumption habits;
information on the participants, which must include the indication of the 10 major suppliers and the 10 major clients; and
other information that the participants may deem relevant,
including the reasons why they consider that the notified transaction should be cleared.

The aforementioned Regulation No. 60/2013 covers in a very
detailed manner not only the above information but also other information that may be deemed relevant for the review procedure.
To preserve confidentiality, notifying parties may identify in a
reasoned manner the information to be considered confidential and
file non-confidential versions of the notification.
Regulation No. 60/2013 also includes, as an innovation vis-à-vis
the former regime, a Simplified Notification Form that requires a
lower level of information to be provided within each of the above
categories of data, as listed in detail in the regulation. The Simplified Notification Form is to be used in concentrations which on a
preliminary assessment do not create significant impediments to
competition, in accordance with the following criteria established in
Regulation No. 60/2013:
• none of the parties to the concentration performs economic activities in either the same relevant geographic or product market(s)
(no horizontal overlap) or in markets which are located upstream
or downstream in the production and/or commercialisation process (no vertical effects), or in neighbouring markets (no conglomerate relationships), in which operate any other parties to
the concentration. This criterion also applies to situations of
change from joint to exclusive control, in which prior to concentration the party acquiring exclusive control is not active
outside the joint venture in markets where this latter is present
or in upstream or downstream vertically related markets, or in
neighbouring markets. It further applies to situations of change
from exclusive to joint control, in which prior to concentration
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the undertaking(s) acquiring the joint control (other than the
undertaking that had exclusive control) is/are not active outside
the joint venture in markets where this latter is present or in
upstream or downstream vertically related markets, or in neighbouring markets;
when the parties to the concentration are engaged in activities in
the same relevant geographic or product market(s) (horizontal
overlap) provided that within the geographic scope of the market, as defined by the notifying party(ies), and in the national
territory (i) their combined market share does not exceed 15 per
cent; or (ii) their combined market share exceeds 15 per cent,
but is lower than or equal to 25 per cent, and the corresponding
increase of market share does not exceed 2 per cent;
when the parties are engaged in activities in markets vertically related, provided that the individual or combined market
shares at any level of the production or commercialisation process (upstream or downstream) within the geographic scope of
the market(s), as defined by the notifying party(ies) and in the
national territory do not exceed 25 per cent;
when the parties to the concentration are engaged in activities in
neighbouring markets, provided that the individual or combined
market shares in any of these markets, within the geographic
scope of the market(s), as defined by the notifying party(ies), and
in the national territory does not exceed 25 per cent.

17 What is the timetable for clearance and can it be speeded up?

The timetable for the merger clearance procedure is as follows:
• if the notification is complete it becomes effective on the date it
is filed together with the document that confirms the payment
of the due filing fee. If the notification is incomplete or includes
inaccurate data the Authority, within seven working days, invites
the notifying party to complete the notification and the notification becomes effective on the date the missing elements are filed.
The notifying party may at any time withdraw the notification
or waive its rights or legitimate interests;
• within five working days from the date on which it is effective,
the Competition Authority shall publish the essential elements of
the notification in two national newspapers, at the expense of the
notifying party, so that any interested third parties may submit
their observations within the prescribed time, which may not be
less than 10 working days; and
• within 30 working days from the date on which the notification
is effective, the Competition Authority shall complete the investigation and shall accordingly decide either:
•	the concentration is not subject to prior notification;
•	not to oppose the concentration, with or without conditions
or obligations attached thereto; or
•	to initiate an in-depth investigation when it considers that
the concentration in question is likely to create significant
impediments to competition in the Portuguese market or in
a substantial part of it.
The above 30 working days deadline may be suspended if requests
for additional information are made by the Competition Authority.
It may also be suspended for 20 working days if the notifying party
offers commitments. Prior hearing of the notifying party and of interested third parties that have submitted observations also suspends
the deadline.
The lack of a decision within the period of 30 working days
referred to above (plus suspensions) shall be considered as a decision
of non-opposition to the concentration.
This initial 30-day period may be shortened under the simplified
decision procedure, introduced on 24 July 2007. This procedure,
which currently is merely an internal guideline, is applied on a caseby-case basis depending on the specifics of each transaction. It may
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apply, in particular, to transactions that do not result in a significant change in the competitive structure of the market (for example,
because they only consist of a transfer of a market share, as opposed
to an increase).
If the Competition Authority decides to initiate an in-depth
investigation, this must be completed within a maximum of 90 working days from the effective date of the notification. This deadline
may be suspended if requests for additional information are made
by the Competition Authority. It may also be suspended for up to 20
working days upon request of the notifying party or with this latter’s
agreement. Prior hearing of the notifying party and of the interested
third parties that have submitted observations, which must take place
no later than 75 working days from the effective date of the notification, also suspends the deadline.
Until the end of this period, the Competition Authority must
either authorise the concentration, with or without conditions or
obligations attached thereto, or prohibit the concentration if it considers that the concentration, as initially notified or following the
amendments made by the notifying party, is likely to create significant impediments to competition in the Portuguese market or in a
substantial part of it. In this latter case, the Competition Authority shall prescribe appropriate measures should the concentration
have already been implemented. The lack of a decision within the
90-working-day period referred to above (plus suspensions) shall also
be considered as a decision of non-opposition to the concentration.
In the case of concentrations occurred in less than five years of
which the Competition Authority becomes aware and that, though
subject to mandatory notification, have not been notified, the procedures initiated ex officio by the Competition Authority shall be
subject to the above time limits.
The above delays may, to a certain extent, be accelerated if, during a pre-notification assessment (see question 9), all the required
data and all relevant competition issues are discussed and clarified
with the Authority, thereby avoiding future suspensions and allowing
for a more swift response by the Authority.
18 What are the typical steps and different phases of the investigation?

See question 17.
Substantive assessment
19 What is the substantive test for clearance?

Concentrations falling within the scope of the Act are forbidden if
they create significant impediments to competition in the Portuguese
market or in a substantial part of it, in particular if such impediments result in the creation or strengthening of a dominant position.
Pursuant to the Act, notified concentrations shall be appraised to
determine their effects on the competition structure, having regard
to the need to preserve and develop effective competition in the Portuguese market or in a substantial part of it, in the interests of users
and consumers.
20 Is there a special substantive test for joint ventures?

Joint ventures, which have as their object or effect the coordination
of competitive behaviour between the undertakings that remain independent, shall – as regards those coordination aspects – be assessed
under the provisions of the Act governing prohibited agreements and
practices.
21 What are the ‘theories of harm’ that the authorities will investigate?

All ‘theories of harm’ (eg, market dominance, unilateral effects, coordinated effects, conglomerate effects, vertical foreclosure) are considered by the Authority in the assessment of concentration operations.
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22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The former Competition Act had already eliminated the possibilities
contemplated in the previous competition regime of special justification criteria for the approval of concentrations, which inevitably
gave room to the application of non-competition criteria and even
to possible industrial policy considerations.
Accordingly, the current regime allows a more rigorous and
competition-oriented system of merger control.
Nevertheless, the by-laws of the Competition Authority, enacted
by the above-mentioned Decree-Law No. 10/2003, have, in very
debatable terms, maintained one possibility of application of noncompetition criteria, which despite its exceptional nature, may bring
about some distortions to the system.
In fact, prohibition decisions adopted by the Competition
Authority may be appealed by the notifying parties to the member of
the government responsible for the economy (extraordinary appeal),
who in turn may, with a duly reasoned decision, authorise the concentration at stake, whenever the resulting benefits to fundamental
interests of the national economy are deemed to exceed the inherent
disadvantages for competition. Despite the fact that the ministerial
decision that authorises a concentration, under the extraordinary
appeal regime, may contain conditions and obligations that minimise
its negative impact on competition, only actual enforcement practice
will determine the extent to which this special procedure may distort
the functioning of the new merger control system. The extraordinary
appeal has been used in Brisa/AEA (case 22/2005). The terms of the
ministerial decision adopted in this case do not remove the concerns
that the procedure may raise. In fact, the overall broadness of the
vocabulary and grounds of the decision may have set a precedent and
an incentive that may be invoked too often whenever the Authority
issues a prohibition decision.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Besides the basic substantive test, the main criteria for the appraisal
of concentrations essentially follow the structure established at EU
level. Accordingly, pursuant to the Act, notified concentrations shall
be appraised to determine their effects on the competition structure,
having regard to the need to preserve and develop effective competition in the Portuguese market, or in a substantial part of it, in
the interests of users and consumers. The following shall notably be
taken into account:
• the structure of the relevant markets and the existence or absence
of competition from undertakings established in such markets or
in distinct markets;
• the position of undertakings participating in the relevant market
or markets and their economic and financial power, in comparison with their main competitors;
• the potential competition and the existence, in law or in fact, of
entry barriers to the market;
• the opportunities for choosing suppliers and users;
• the access of the different undertakings to suppliers and markets;
• the structure of existing distribution networks;
• supply and demand trends for the products and services in
question;
• special or exclusive rights granted by law or attached to the
nature of the products traded or services provided;
• the control of essential facilities by the undertakings in question
and the access opportunities to such facilities offered to competing undertakings;
• technical and economic progress to the extent that it is to the
consumer’s advantage and does not create an obstacle to competition; and
• the contribution that the concentration makes to the international competitiveness of the Portuguese economy.
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Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Competition Authority may prohibit or interfere as follows.
• Prohibit a concentration. If the transaction has already been carried out, appropriate measures to re-establish effective competition may be ordered, including divestment.
• Approve a concentration, subject to conditions and obligations.
• Begin proceedings on its own initiative in the case of concentrations occurred in less than five years of which the Competition
Authority becomes aware and that, though subject to mandatory
notification, have not been notified, adopting measures necessary
or adequate to re-establish, to the extent possible, the situation
existing prior to the concentration, notably divestment.
• Revoke its decisions in the cases where the concentration is put
into effect in breach of the conditions or obligations attached
to the clearance decision or when a decision not to oppose a
concentration was based on false information, provided by the
concerned undertakings, that was essential to the decision. In
these cases the Authority may also adopt measures necessary
or adequate to re-establish, to the extent possible, the situation
existing prior to the concentration, notably divestment.
• Following a sanctioning procedure (subject to the opportunity
principle; see question 9), impose fines of up to 10 per cent of the
turnover in the year immediately preceding that of the final decision adopted by the Competition Authority where undertakings
fail to give prior notification of concentrations under the Competition Act, execute concentrations that had been suspended or
prohibited by the Competition Authority, or do not comply with
the conditions or obligations imposed.
• Following the aforementioned sanctioning procedure, impose
fines of up to 1 per cent of the turnover in the year immediately
preceding that of the final decision adopted by the Competition
Authority where undertakings refuse to provide or provide false
information.
• Following the aforementioned sanctioning procedure, impose
periodic penalty payments of up to 5 per cent of the average
daily turnover in the in the year immediately preceding that of
the Competition Authority’s decision, per day of delay counted
from the date the decision is notified, where the undertakings:
•	do not comply with a Competition Authority decision that
imposed a sanction or ordered the adoption of certain measures; or
•	fail to give prior notification of concentrations under the
Competition Act.
Legal transactions relating to a concentration are null and void if
they put into effect operations condemned by an order that prohibited the concentration, if they breach the conditions and obligation attached to a clearance decision or if they disregard measures
imposed to re-establish effective competition.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The notifying party may, at any time during the merger control
proceedings, offer commitments to preserve effective competition,
in which case the review period is suspended (see question 17).
Such commitments may include divestment or other structural or
behavioural undertakings. During the suspension the Authority may
request information it deems necessary to assess the commitments
offered. Moreover, the authorisation of a concentration may be
subject to conditions or obligations designed to maintain effective
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competition. Furthermore, if a prohibited transaction has already
gone ahead, the Competition Authority may impose appropriate
measures to ensure effective competition such as divestment, or the
relinquishing of corporate control.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

As stated above (see question 25), at any time during the merger
control proceedings, the notifying may offer commitments, including divestment and other structural or behavioural remedies to preserve effective competition. For this purpose the Authority issued
on 28 July 2011 the Guidelines on the Adoption of Commitments
in Merger Control, which address the selection, design, execution
and monitoring of commitments in merger control proceedings. It
is not possible to establish, from the existing case law, a specific
pattern of solutions adopted by the authorities. In fact, both structural and behavioural remedies have been implemented (for these
latter see, notably, Sonaecom/PT, case 8/2006 and BCP/BPI, case
15/2006). Behavioural remedies and the corresponding supervision
obligations were applied for periods ranging from two to five years
(see Unibetão/Sicóbetão, case 30/2005, TAP/PGA, case 57/2006,
Sonae Distribuição/Carrefour, case 51/2007 and Pingo Doce/Plus,
case 01/2008, TRPN/Internorte, case 49/2010).
Furthermore, as also mentioned above (see question 24), the
Authority may adopt measures, notably divestment, necessary or
adequate to re-establish effective competition: in case a prohibited concentration was already put in effect (see TAP/SPdH, case
12/2009); in case of ex-officio proceedings initiated by the Authority in respect of concentrations, occurred in less than five years, of
which the Authority becomes aware and though subject to mandatory notification have not been notified; and in case of revocation,
by the Authority, of clearance decisions.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Two cases may be mentioned where remedies were applied in foreign-to-foreign mergers.
In the Dreger Medical/Hillenbrand merger (case 44/2003), the
Competition Authority imposed the following conditions:
• the keeping of a second distribution channel in a non-exclusive
regime for a period of three years;
• the keeping of non-discriminatory conditions for a period of
three years;
• keeping the product available as long as there was demand for a
period of three years;
• refraining from directly selling products in Portugal for three
years; and
• keeping spare parts available for seven years after the production
of the last device.
In SC Johnson/Sara Lee’s Insecticide Business (case 25/2010), the
clearance decision was subject to SC Johnson divesting in a number
of assets previously controlled by Sara Lee related to certain insecticide businesses.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Under the Act restrictive provisions directly related and necessary
to the implementation of the concentration are presumed to be also
covered by the decision clearing such concentration.
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Update and trends
New notification forms
In 2013 the Competition Authority has adopted Regulation No.
60/2013 of 14 February, which includes, as attachments thereto, the
‘Regular Notification Form’ and the ‘Simplified Notification Form’.
The Simplified Notification Form, which is as an innovation vis-àvis the former competition regime, requires a lower level of information
to be provided by the notifying party(ies), as detailed in the form. Such
Simplified Notification Form is to be used in concentrations which, on
a preliminary assessment do not create significant impediments to
competition, in accordance with the following criteria established in
Regulation No. 60/2013:
• none of the parties to the concentration performs economic
activities in either the same relevant geographic or product
market(s) (no horizontal overlap) or in markets that are
located upstream or downstream in the production and/or
commercialisation process (no vertical effects), or in neighbouring
markets (no conglomerate relationships), in which operate any
other parties to the concentration. This criterion also applies to
situations of change from joint to exclusive control, in which prior
to concentration the party acquiring exclusive control is not active
outside the joint venture in markets where this latter is present
or in upstream or downstream vertically related markets, or in
neighbouring markets. It further applies to situations of change
from exclusive to joint control, in which prior to concentration

Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

In the absence of a required notification the Competition Authority
may initiate proceedings ex officio, on the basis of information on
the transaction it has obtained, which may include facts brought to
its attention by third parties.
In addition, all owners of rights or legally protected interests that
may be affected by the concentration who submit to the Authority
their observations on the notified transaction are eligible to intervene
in the concerned merger control proceedings. For these purposes, the
Competition Authority publishes the essential elements of a notification in two national newspapers, at the expense of the notifying
party, fixing a deadline, which may not be less than 10 working days,
for submission of observations . Before the adoption of final decisions by the Competition Authority, any interested parties that have
submitted observations shall be heard by the Competition Authority.
Furthermore, during the investigation the Authority may request
from any private or public entities the information it may deem necessary for the decision.
As stated above (see question 8), the Competition Authority’s
powers over concentrations in regulated sectors are exercised in
cooperation with the corresponding regulatory authorities, from
which the Authority, prior to the adoption of a decision within a
merger control procedure in the corresponding sector, shall request
the position on the notified operation. Such powers do not interfere
with the regulatory authorities’ own legally attributed powers.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

As stated above, within five working days from the date the notification becomes effective, the Competition Authority shall publish the
essential elements thereof in two national newspapers, at the expense
of the notifying parties, so that any interested third parties may submit their observations within the prescribed time, which may not
be less than 10 working days. The notifying party may request that
parts of the information provided are kept confidential. To preserve
confidentiality, the notifying party may file non-confidential versions
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the undertaking(s) acquiring the joint control (other than the
undertaking that had exclusive control) is/are not active outside
the joint venture in markets where this latter is present or
in upstream or downstream vertically related markets, or in
neighbouring markets;
when the parties to the concentration are engaged in activities
in the same relevant geographic or product market(s) (horizontal
overlap) provided that within the geographic scope of the market,
as defined by the notifying party(ies), and in the national territory
(i) their combined market share does not exceed 15 per cent; or
(ii) their combined market share exceeds 15 per cent, but is lower
than or equal to 25 per cent, and the corresponding increase of
market share does not exceed 2 per cent;
when the parties are engaged in activities in markets vertically
related, provided that the individual or combined market shares
at any level of the production or commercialisation process
(upstream or downstream) within the geographic scope of the
market(s), as defined by the notifying party(ies) and in the national
territory do not exceed 25 per cent;
when the parties to the concentration are engaged in activities in
neighbouring markets, provided that the individual or combined
market shares in any of these markets, within the geographic
scope of the market(s), as defined by the notifying party(ies), and
in the national territory does not exceed 25 per cent.

of the notification or of any further information provided during the
procedure.
Under the Act, confidentiality of commercial information provided by third parties within the merger control proceedings may
also be protected.
As of 30 December 2009, the Competition Authority allows
external access to its merger database, which may be accessed
through the Competition Authority’s website and provides information on all concentration cases that have been notified and decided
by the Competition Authority since its creation in January 2003.
Besides giving access to non-confidential versions of the decisions
adopted since the Competition Authority’s creation, the merger database also provides other data relating to the procedure, including
relevant dates, a description of the undertakings involved and the
economic activities in question in the operation.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

According to its Statute, the Competition Authority is responsible
notably for keeping contacts with other countries’ competition
authorities and establishing cooperative links with such authorities,
as well as with EU and international authorities, carrying out the
tasks conferred upon member states’ administrative authorities by
EU law in the field of competition, and representing the Portuguese
state in the EU or international institutions in competition matters.
As regards the merger control area, the above responsibilities
indicate that the Competition Authority is expected to continue the
practice of maintaining informal contacts with other competition
authorities in multi-jurisdiction filings. However, no formal agreements with other competition authorities regarding merger control
are publicly known. Nevertheless, at a multilateral level, the Competition Authority participates in various fora and groups, notably
the European Competition Authorities (ECA) and the International
Competition Network (ICN).
It should also be noted that the notification form includes, as
mandatory information, the indication of the other member states’
competition authorities with which the notifications are also being
filed.
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Judicial review

Enforcement practice and future developments

32 What are the opportunities for appeal or judicial review?

34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Law No. 46/2011 of 24 June 2011 determined the creation of a
specialised court to handle competition, regulation and supervision
matters (Specialised Court), which was established in the town of
Santarém as of 30 March 2012. The new Specialised Court is now
the exclusive first instance for review of all the decisions adopted by
the Competition Authority.
Therefore, decisions of the Competition Authority adopted in
merger control proceedings, as well as decisions of the member
of government responsible for the economy within the ‘extraordinary appeal’ proceedings referred to above (see question 22), may
be appealed to the new Specialised Court. This court’s rulings are
subject to review by the Appellate Court of Évora, the decisions of
which, though limited to matters of law, may be appealed to the
Supreme Court of Justice. Appeals of the decisions in question which
exclusively involve matters of law are filed directly with the Supreme
Court of Justice.
The decisions of the Competition Authority adopted in proceedings initiated regarding infringements of merger control rules
(under the Act, these infringements constitute quasi-criminal minor
offences) may also be appealed to the Specialised Court. The decisions of this court may be appealed to the Appellate Court of Évora,
as a court of last resort, if they:
• apply a fine higher than €249.40;
• impose ancillary sanctions;
• acquit the defendant or close the case in situations where either
the Competition Authority has imposed a fine higher than
€249.40 or such fine has been claimed by the public prosecutor’s office; or
• reject the appeal of the Competition Authority’s decision.

In 2012, 59 merger control cases were concluded by the Competition
Authority, with the following outcomes:
• 51 clearance decisions without conditions or obligations
attached;
• one clearance decision with conditions and obligations attached;
• four decisions where the concentration was found not to be subject to prior notification; and
• three cases in which the procedures were closed following the
withdrawal of the notifications.
By 17 June 2013, 23 merger control cases had been concluded by the
Competition Authority, with the following outcomes:
• 20 clearance decisions without conditions or obligations
attached;
• one clearance decision with conditions and obligations attached;
and
• two decisions where the concentration was found not to be subject to prior notification.
35 What are the current enforcement concerns of the authorities?

Competition in specific sectors, such as telecommunications, energy,
oil, air transport and ports’ operations, continues to be a cause
for concern of the Competition Authority, which has on various
occasions pointed out the need for close follow-up. This concern
is reflected not only in the thoroughness of the analysis of concentrations notified in such sectors, as shown in the public versions of
the corresponding decisions, but also in public statements of the
Authority.

33 What is the usual time frame for appeal or judicial review?

As regards judicial review, it is not possible to establish a typical
time frame until a final decision is adopted since this depends on factors such as the relevant courts’ workload and the complexity of the
case under review. However, in general terms, one may expect that
judicial proceedings might take many months or even several years
before they come to an end.

36 Are there current proposals to change the legislation?

Following a long awaited reform of the competition regime, Law No.
19/2012, of 8 May 2012 enacted the Act superseding the previous
regime enacted by Law No. 18/2003 of 11 June 2003 (see question
1). Pursuant to the Act the current regime should be reviewed in
accordance with the evolution of the EU Competition Legal Regime.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Romanian merger control is regulated by Law No. 21/1996, republished in the Official Gazette No. 742/2005 (the Competition Law)
as amended by the Government Emergency Ordinance No. 75/2010,
published in the Official Gazette No. 459/2010, approved with
amendments by Law No. 149/2011 published in the Official Gazette
No. 490/2011. The statutory provisions dealing with merger control
were introduced in 1996, but in 2004, 2010 and 2011 significant
amendments entered into force to bring Romanian competition law
in line with EU competition rules. The merger control rules contained
in the Competition Law are given detail and expanded upon through
secondary legislation:
• the Regulation on the contraventions and the sanctions applied
by the Competition Council, published in the Official Gazette of
Romania No. 705 of 22 October 2010;
• the Guidelines on the commitments in the field of economic concentrations, published in the Official Gazette of Romania No. 1
of 3 January 2011;
• the Guidelines for the individualisation of penalties for the contraventions provided by article 50 and 50 of the Competition
Law No. 21/1996, published in the Official Gazette of Romania
No. 638 of 10 September 2010 as amended and supplemented by
the Order No. 897 of the Competition Council published in the
Official Gazette of Romania No. 932 from 29 December 2011;
• the Guidelines for the individualisation of penalties for the contraventions provided by article 51 of the Competition Law No.
21/1996, published in the Official Gazette of Romania No. 638
of 10 September 2010 as amended and supplemented by the
Order No. 898 of the Competition Council published in the Official Gazette of Romania No. 932 from 29 December 2011;
• the Guidelines on the application of article 32 of the Competition Law No. 21/1996, republished, with the subsequent amendments and completions, concerning the authorisation tax for
economic concentrations, published in the Official Gazette of
Romania No. 591 of 20 August 2010 as enforced by way of the
Order No. 624 form 27 July 2011 of the Competition Council;
• the Guidelines on the ancillary restraints directly related and necessary for the implementation of economic concentrations, published in the Official Gazette of Romania No. 553 of 5 August
2010;
• the Guidelines for defining the relevant market, published in the
Official Gazette of Romania No. 553 of 5 August 2010;
• the Regulation on economic concentrations, published in the
Official Gazette of Romania No. 553-bis of 5 August 2010 (the
Merger Regulation) as amended and supplemented by the Order
941/2011 of the Competition Council published in the Official
Gazette of Romania No. 23 of 11 January 2012;
• the Guidelines on the concepts of economic concentration,
involved undertaking, full-function and turnover, and turnover,
www.gettingthedealthrough.com
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published in the Official Gazette of Romania No. 553-bis of 5
August 2010;
the Guidelines on Calculation of Turnover in the Case of Anticompetitive Behaviour and Economic Concentrations of 29
April 2004, which implement the provisions of the Commission
Notice on Calculation of Turnover under the EU Merger Regulation; and
the Guidelines on the Individualisation of Sanctions for Minor
Offences provided by article 55 of the Competition Law No.
21/1996, with further amendments and completions.

The merger control provisions are enforced by the Romanian competition authority, the Competition Council, a politically non-subordinated and autonomous institution. On a decision-making level,
the Competition Council consists of seven members appointed by the
president on the proposal of the government.
2

What kinds of mergers are caught?

Mergers are caught where:
• two or more previously independent undertakings or parts of
undertakings merge;
• one or more persons already holding control over at least one
undertaking or one or more undertakings, acquire direct or indirect control of the whole or part of another undertaking; or
• a concentrative joint venture is created, when such joint venture itself performs all the functions of an independent economic
entity on a lasting basis.
3

What types of joint ventures are caught?

The Competition Law distinguishes between concentrative joint ventures and cooperative joint ventures. Only fully functional concentrative joint ventures fall within the scope of merger control and must be
authorised by the Competition Council. Cooperative joint ventures
are subject to the rules on anti-competitive practices of article 5 of the
Competition Law (similar to article 101 of the Treaty on the Functioning of the European Union, formerly article 81 of the EC Treaty).
In the case of concentrative joint ventures that lead to a coordination of competitive behaviour of the parent companies, such coordination is subject to the rules on anti-competitive practices of article
5 of the Competition Law.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

According to article 10(5) of the republished Competition Law, control results from rights, contracts or other elements that grant, individually or jointly, considering de facto and de jure circumstances,
the possibility to exercise a decisive influence over an undertaking,
especially through rights of ownership or of possession over the
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whole or part of an undertaking’s assets; and rights or agreements
that grant a decisive influence over the setting up, the deliberations
or decision making of an undertaking’s management or board of
directors. Since the Competition Law does not provide for a precise
shareholding test for decisive influence, this will have to be assessed
on a case-by-case basis. The Guidelines on the concepts of economic
concentration, involved undertaking, full-function and turnover, and
turnover provide criteria for assessing control in the case of acquiring minority shareholdings, which will be performed by reviewing
the strengths of the minority shareholders’ voting rights and other
factors. For example, if the remaining shares are widely distributed
among the other shareholders, a minority shareholding may confer
decisive influence over an undertaking. Accordingly, if the minority
shareholders have special voting veto rights, as contained in article
65 of the Guidelines, on key issues such as the appointment of management, annual budgets, business plans and substantial investments,
the Competition Council may assert that the minority shareholders
enjoy joint control. Another situation is when two or more undertakings that are minority shareholders in another undertaking could
obtain joint control even if they have no special voting veto rights,
when they jointly establish and apply, through a legal or de facto
agreement, the legal means to ensure the controlling of the undertaking to be purchased. In such a situation, the minority shareholders
are to possess the majority of the voting rights and may act together
to exercise them.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A concentration is subject to the Competition Council’s control if:
• the aggregate worldwide turnover of the parties to the concentration for the previous financial year exceeds €10 million; and
• the turnover in Romania of at least two of the participating
undertakings individually exceeds €4 million.
Turnover is deemed to be the total revenues achieved by the concerned
undertakings through the sale of products or the provision of services
in the preceding year and does not include the value of exports, excise
taxes and ‘internal’ turnover, if applicable. If the involved company
belongs to a group, the turnover of the whole group to which the
relevant undertaking belongs is taken into account when calculating
the turnover for threshold purposes.
If an economic concentration takes place as provided for by article 10(1)(b) of the republished Competition Law, by the purchase of
assets, the turnover shall consist of only the amount relating to the
assets constituting the object of the transaction.
In cases where the control over an undertaking, or a part thereof,
is acquired through two or more transactions, the turnover shall
comprise the turnover of all the parts that have been subject to the
respective transactions during the previous two years.
There are special rules for calculating the turnover of credit and
financial institutions and insurance companies for threshold purposes. Thus, for credit or other financial institutions the turnover is
represented by the total income from which direct taxes and levies
are deducted. For insurance companies, the value of gross premiums
written is used for turnover calculations from which taxes and levies
are deducted.
There are no circumstances in which transactions falling below
the notification thresholds may be investigated unless they raise some
other type of competitive concerns.
To the best of our knowledge and in accordance with the decisions published on the Competition Council’s website, there have
been no mergers referred to the European Commission upon the
request of the Competition Council made according to the legal
requirements provided for in article 22 of the EU Merger Regulation
or upon the request of the parties to a merger made according to
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the legal requirements provided for in article 4(5) of the EU Merger
Regulation. Nevertheless, in 2010, the Competition Council handled the first merger referral to the Romanian Competition Council
by the European Commission given that, despite the Community
threshold conditions being reached (the transaction took place also in
Bulgaria), a separate assessment of the two mergers at national level
was necessary. (Decision No. 46/2010 clearing the merger consisting
in the taking of control by Lidl Romania GmbH of the entire share
capital of Plus retail chain store.)
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

If the transaction qualifies as an economic concentration and thresholds are exceeded, filing is mandatory. However, article 46(1)(a) of
the republished Competition Law specifies that when a transaction
is notified, although it does not fall within the scope of the law, the
Competition Council shall reply in writing, by way of a letter.
The Competition Council may impose penalties of up to 10 per
cent of the parties’ aggregate turnover on the Romanian market
achieved in the previous year for failure to notify a transaction that
met the conditions for filing before it is implemented.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The Competition Law is also applicable to economic concentrations
occurring outside Romania but having an impact on the Romanian
market, provided that they do not have a Community dimension, to
the extent that the thresholds mentioned in question 5 are met, thus
filing is mandatory. Consequently, acquisitions of, or mergers with,
foreign entities would require clearance from the Competition Council if the foreign entities directly or their respective group (affiliates,
mother undertakings or sister companies and any other undertakings
jointly controlled by two or more companies belonging to the group)
achieve turnover on the Romanian market in any manner (inter alia,
sales and royalties) except exports. However, this clearance can only
be provided after a proper evaluation of the transaction’s effects on
the local market (the SIEC test).
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no specific merger rules concerning foreign investments,
special sectors or other relevant approvals.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Since 2010, there are no deadlines for filing. The merger needs to be
notified and cleared before it is implemented.
The notification may also be made where the undertakings concerned demonstrate to the Competition Council a good faith intention to conclude an agreement or, in the case of a public bid, where
they have publicly announced an intention to make such a bid, provided that the intended agreement or bid would result in a concentration meeting the thresholds.
There are no sanctions for simply not filing the notification if
the transaction is not implemented. However, for failure to notify a
transaction that met the conditions for filing before it is implemented,
the Competition Council may impose penalties of up to 10 per cent
of the parties’ aggregate turnover achieved on the previous year. In
2011 the Competition Council applied two fines for failure to notify
an economic concentration operation (see the 2011 Annual Report
of the Competition Council available on its website). In 2012 only
one such sanction has been applied.
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10 Who is responsible for filing and are filing fees required?

In the case of acquisitions of sole or joint control, the party responsible for filing is the acquirer and, in the case of joint control, the
acquirers, while in the case of the creation of a joint venture or
merger, the parent entities or the merging entities, respectively, must
file the notification. The filing fee is 4,775 lei. In addition to the
filing fee, if the Competition Council authorises the concentration,
the notifying parties must pay an authorisation fee ranging between
€10,000 and €25,000.
The returns from the payment of the notification fee and the
authorisation tax of an economic concentration become revenue for
the state budget, within the due term and according to the procedures
established by fiscal law.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

As a rule, parties may not implement a transaction that is subject to
review by the Competition Council. Until the Competition Council
issues a decision according to article 46 of the republished Competition Law, the undertakings can only apply those measures related
to the economic concentration that are not irreversible and do not
modify the market structure. A list of measures considered irreversible is provided in the Merger Regulation, but the listing is not limitative and other measures could as well be considered as irreversible.
The Competition Council may, however, exempt the interested
parties from the obligation to suspend the implementation of the
transaction upon request, at any time, before or after the notification was filed. To assess whether such exemption should be granted,
the Competition Council must consider, inter alia, the effects of such
exemption on one or more of the undertakings concerned or on
third parties, as well as the potential threat the merger represents to
competition. If granted, such exemption may be subject to certain
conditions or obligations to ensure conditions for effective and real
competition.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

A fine of up to 10 per cent of the aggregate turnover of the undertakings concerned may be imposed on the parties for failure to notify the
merger before implementing the transaction and for the implementation of a merger before clearance is obtained, regardless of whether
in the end clearance is granted or not.
In 2011 the Competition Council rendered two such sanctions.
The total fines amounted to approximately €850,000 which represented 0.3 per cent of the total fines rendered by the Competition
Council in 2011. In 2012 one transaction of this type was sanctioned with a fine of approximately €240,000 applied to the company DO-FI South East Holding GmbH.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The law provides that sanctions are applicable to closing before
clearance regardless of whether the mergers involve national companies or are foreign-to-foreign mergers. Up to now, we are not aware
of any sanctions applied for closing before clearance in the case of
foreign-to-foreign mergers.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

According to article 15(8) of the republished Competition Law, the
Competition Council may grant, upon request, a waiver from the
rule that prohibits the implementation of a merger prior to a Compewww.gettingthedealthrough.com
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tition Council decision, regardless of whether at the end the clearance
is granted or not. This waiver may be subject to terms and conditions imposed on the parties and may be granted at any time, both
before and after the notification. For instance, divestment of certain
assets or businesses in the domestic market by the foreign parents
or maintenance of an open distribution network for the domestic
post-merger entity may be considered as possible solutions that could
allow closing before clearance.
15 Are there any special merger control rules applicable to public
takeover bids?

Yes, according to article 15, paragraph 7 of the Competition Law,
the implementation of a public bid or of a series of transactions in
securities, including those convertible into other securities admitted
to trading on a market such as a stock exchange, by which control
is acquired from various sellers is not prevented from taking place
provided that the following conditions are met cumulatively:
• the concentration is notified to the Competition Council without
delay; and
• the acquirer does not exercise the voting rights attached to the
securities in question or does so only to maintain the full value
of its investments based on a derogation granted by the Competition Council under article 15, paragraph 8 of the Competition
Law.
So the economic concentration, in this case, may be implemented
only after the notifying parties receive the clearance decision issued
by the Competition Council.
16 What is the level of detail required in the preparation of a filing?

The Romanian notification form provided for by the Merger Regulation is similar to form CO of EC Regulation No. 802/2004. The notification form must be filed together with the supporting documents
including transaction documentation and balance sheets. Documents
attached to the form must be presented in original or certified copies.
Parties shall also prove the filing fee’s payment. Every notification
must be submitted in three copies: two hard copies and one electronic copy.
The notification form requires the applicant to provide information on all the parties involved in the transaction; the legal, financial
and economic aspects of the transaction; information on ownership
and control; and information on personal and financial connections
and previous acquisitions. The relevant and affected market information includes the size of the market; sales of products; market shares;
price comparisons; and an assessment of the impact of the transaction on the prices. In addition, the standard form appendix requires
the applicant to provide information about the general conditions
of the affected market or markets such as demand and supply; entry
conditions; research and development; cooperation agreements; vertical integration; and ancillary restraints.
17 What is the timetable for clearance and can it be speeded up?

Upon receiving the notification form and the supporting documents,
the Competition Council has 20 days to review it. If the information
supplied through the notifications is inaccurate or incomplete, the
Competition Council has the right to request additional information
from the concerned parties that must be submitted within a maximum of 15 days as of the date of the request. To the extent and on the
date that the Competition Council is satisfied with the information
provided, it issues a statement of effectiveness to the notifying party.
The clearance must be released within 45 days calculated from
the date the notification was deemed to be effective as per the above.
Alternatively, if the Competition Council deems that a concentration may raise serious concerns about its compatibility with a normal
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competitive environment, an in-depth second-stage investigation will
be initiated, which may last up to five months calculated from the
date the notification was deemed to be effective.
To ensure the speediness and efficiency of control of these operations and to encourage the contacts between the notifying parties and
the competition authority before the advancement of the notification
form concerning an operation of the economic concentration, the
Competition Council has implemented a simplified procedure for
the treatment of certain economic concentrations (provided for in
chapter III of the Merger Regulation). The simplified procedure is in
line with Commission Notice 2005/C 56/04.

23 To what extent does the authority take into account economic
efficiencies in the review process?

18 What are the typical steps and different phases of the investigation?

The Competition Council has sufficient powers to conduct efficient
and effective merger review. It can reject the economic concentration
if it considers it would lead to the significant obstructions of effective
competition in the sense of article 12 of the republished Competition
Law. Further, the Competition Council may impose fines for failure
to comply with merger control rules. Thus, submission of incorrect
or incomplete information in a notification or at the request of the
Council, or submission of incomplete information, documents, business records and books during the investigation phase or during a
preliminary evaluation may result in fines of up to 1 per cent of the
aggregate turnover of the financial year prior to the sanctioning decisions. Apart from this, the following may result in fines of up to 10
per cent of aggregated turnover of the financial exercise prior to the
sanctioning decisions:
• failure to notify an economic concentration before it is
implemented;
• implementation of a concentration while breaching article 15(6–
8) of the Competition Law;
• starting an economic concentration declared incompatible with
the Competition Law; and
• failure to comply with the conditions or obligations in the conditional authorisation decision.

Whenever an investigation is opened through the order of the president of the Competition Council, a rapporteur is appointed. Once
the investigation is in motion, the Competition Council may contact
interested third parties such as competitors, customers, suppliers,
trade associations or employees’ associations to give their feedback
on the notified transaction. The investigation report is drafted by
the appointed rapporteur. After the investigation, the Competition
Council sends a report to the parties involved and holds a hearing if
requested by the respective parties. The respective parties can submit
observations to the investigation report within a deadline of at least
30 days from the date of receipt of the report. The investigation is
completed with the issuance of a decision taken by all seven members
of the Competition Council’s plenum and signed by the president of
the Competition Council, upon which the concentration is unconditionally authorised, conditionally authorised or rejected.
Substantive assessment
19 What is the substantive test for clearance?

To establish their compatibility with a normal competitive environment, economic concentrations are analysed according to the SIEC
test stipulated in article 12 of the republished Competition Law,
assessing whether it would lead to the significant obstructions of
effective competition on the Romanian market or on a significant
part of it, especially as a result of the creation or the consolidation
of a dominant position on the market. The factors, listed without
limitation, that are taken into account in its analysis by the Competition Council are provided by article 20 of the Merger Regulation.
20 Is there a special substantive test for joint ventures?

Joint ventures are assessed under the same criteria and substantive
tests as mergers and acquisitions.

The Competition Council makes an efficiency analysis of the concentrations, taking into consideration the evolution of technical and
economical developments. However, these are taken into consideration under the condition that they are beneficiary to consumers and
do not represent an obstacle on competition.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Competition Council may also impose periodic penalty payments to obtain complete and accurate information or to ensure
compliance with the conditions imposed through a conditional
authorisation decision.
In the event the Competition Council finds that a merger has
been implemented without clearance or in breach of a conditional
clearance decision it can impose measures for returning to the initial
situation. If restoring the initial situation is not possible by the dissolution of the resulting entity and re-transfer of shares or assets, the
Competition Council may take any other appropriate measures to
restore the initial situation. The Competition Council is also entitled
to take any adequate measures to make sure that the parties abide
by its requirements.

21 What are the ‘theories of harm’ that the authorities will investigate?

In light of the new test for assessing mergers, namely, the SIEC test,
the criteria and analysis tools are various and differentiate according
to the nature of the concentration (whether there is the case of a horizontal merger or not) and the type of effects expected as a result of the
merger (unilateral or coordinated effects). The factors, listed without
limitation, that are taken into account in its analysis by the Competition Council are provided by article 20 of the Merger Regulation.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Besides the market shares and the market structure, the Competition Council weighs non-competition issues such as industrial policy,
social or environmental policy against the anti-competitive effects of
problematic concentrations. For instance, a non-competition criterion considered by the Council is whether the proposed transaction
improves the productivity of Romanian products on foreign markets.
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25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Parties can negotiate and agree divestments or other remedies with
the Competition Council to remedy competition issues triggered
by the proposed transaction and restore the normal competitive
environment.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The Guidelines on the commitments in the field of economic concentrations, published in the Official Gazette No. 1 of 3 January 2011
describe both structural and behavioural remedies, such as assignments, divestments, removal of existing exclusive agreements, access
to the necessary infrastructure or key technologies, price reporting
obligations and mechanisms designed to prevent customer discrimination. The basic conditions for such remedies are that they make the
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merger compatible with the competition environment by preventing
significant obstacles to competition; the remedies should completely
eliminate competition issues; they should be complete and effective and should be suitable for actual enforcement within a short
period of time. The Competition Council may accept commitments
in either phase of the review procedure. Commitments submitted to
the Competition Council in a Phase I review may be acceptable as
long as the competition problems are readily identifiable and can easily be remedied. The proposals for commitments must be submitted
to the Competition Council before the date the notification became
effective or within two weeks as of the effective date. If the proposals are acceptable, the Competition Council issues a decision on the
notified economic concentration within 45 days. If the commitments
submitted in the first phase do not satisfy the serious doubts as to
the concentration’s compatibility with effective competition, then in
the second phase of the review procedure the Competition Council orders the opening of an investigation. The remedies proposed
by the undertakings in this second phase must be submitted to the
Competition Council within 30 days of the date the investigation
was begun. The term could be extended by another 15 days in exceptional circumstances.
If the remedies are proposed by the undertakings, the Competition Council may accept the remedies and impose them as conditions or obligations through its decision of conditional authorisation.
According to article 51(e) of the republished Competition Law, failure to implement the obligations or conditions imposed through the
conditional authorisation decision results in incurring fines of up to
10 per cent of the aggregate turnover of the financial year prior to
the sanctioning decision.
The merger clearances issued by the Competition Council with
respect to the economic concentrations between Fresenius Medical
Care Beteiligungsgesellschaft and Euromedic, and Fresenius Nephrocare Romania and four renamed companies may serve as examples
of the application in practice of the commitments procedure.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

In 2011, the Romanian Competition Council accepted commitments
that were attached to the merger clearances as conditions in case of
the acquisitions by Fresenius Medical Care group of two suppliers of
renal care services: Euromedic (an international acquisition with panEuropean merger control implications); and four renamed companies
active on the Romanian dialyses services market.
The transactions received the Romanian Competition Council’s
clearance through its decisions No. 19 and 20, dated 20 June 2011,
without initiating a Phase II procedure because the commitments
proposed by the notifying parties removed all concerns identified
by the Romanian Competition Council on the haemodialysis and
peritoneal dialysis services markets rendered in the catchment area
of the dialysis centre located in towns Botosani and Oradea as well
as on the national distribution market of the dialysis products used
in haemodialysis treatment.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Ancillary restrictions need to be assessed by the parties to the merger
by way of self assessment in accordance with the Guidelines on the
ancillary restraints directly related and necessary for the implementation of economic concentrations, published in the Official Gazette of
Romania No. 553 of 5 August 2010. If these ancillary restrictions
are indeed directly related and necessary for the implementation
of the merger, then they will also be covered by the clearance decision issued in regard to the merger. The Guidelines provide for the
assessment criteria for the restraints. Besides the need for them to be
directly related to and necessary to the implementation of the
www.gettingthedealthrough.com
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concentration, they have to be limited in their duration, geographic
scope and subject matter. In general, it is considered that restraints
that directly relate to a merger should be economically linked to
the main transaction and have as their purpose a smooth transition
between the new and the old structure of the undertaking. Moreover,
without such restraints the merger could not have taken place or
would have been significantly burdening for the parties.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Third parties may play a considerable role during the merger review
process. In addition to responding to the Competition Council’s
requests, interested third parties (such as suppliers, competitors, customers or employee representatives) may be asked to participate in
the hearing scheduled during the investigation. The author of the
complaint may be authorised by the president of the Romanian Competition Council to be heard upon the request. Other natural or legal
persons claiming to possess data and information relevant to establish
the truth in the cause under investigation may be as well authorized
by the president of the Romanian Competition Council to participate
in the hearings. The third parties admitted for hearing shall receive
a copy of the report only upon request, and if the president of the
Competition Council considers this helpful for the investigation.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

According to the Competition Law, the case handlers are obliged
to preserve the confidentiality of all information submitted for their
attention and marked as confidential. Confidential documents, data
and information can be obtained only following an order of the president of the Competition Council in this regard. The decisions will
be conveyed to the concerned parties and will be published in the
Official Gazette (part I) or on the Competition Council’s website.
When publishing the decisions, the legitimate interests of the concerned parties are taken into consideration so that professional
secrets are not disclosed. When presented with a clearance request,
the Competition Council also issues a press release in regard to the
fact that it has started analysing a certain merger. Also, the commencement of investigations is subject to a press release.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

As a result of Romania’s accession to the EU on 1 January 2007,
the Competition Council can now closely cooperate with the Commission and the competition authorities of other member states
(exchanging information and data within the European Competition Network (ECN) and European competition authorities). In
2010 and 2011, the Competition Council increased its cooperation
with the European Commission, the ECN and ECN members, as
well as continuing its cooperation with authorities outside the ECN.
The Competition Council also informed the Commission in 2011 in
regard to 18 antitrust cases in fields such as: pharmaceutics, telecommunications, financial services and fuels. In regard to mergers, in
2011 the Regulation on economic concentrations has been amended
as to facilitate the exchange of confidential information and participating in multijurisdictional merger assessments.
Further to the cooperation within the ECN, the Competition
Council has also intensified its dialogue with various competition
authorities from EU and non-EU countries within international bodies such as the Organisation for Economic Co-operation and Development (OECD), the International Competition Network (ICN)
and the United Nations Conference on Trade and Development
(UNCTAD).
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Update and trends
2012 has seen a 17 per cent increase in economic concentrations
from the previous year, which is in line with the slight increase of the
Romanian economy. The main economic concentrations analysed in
2012 concerned the fields of:
• commerce: Iulian Gabriel Stanciu and MIH Allegro BV/SC Dante
International SA, Iulian Gabriel Stanciu/Asesoft Distribution SRL,
Asesoft Web SRL, Flanco Retail SA, Carrefour Nederland BV
and NE Property Cooperatief UA/Just Development SRL, Profi
Rom Food SRL/AL Comsib SA, Orkla Foods Romania SA/Food
Distribution Services SRL;
• energy: the creation of Compexul Energetic Oltenia SA and of
Complexul Energetic Hunedoara SA;

In 2012 the Competition Council participated in 11 consultations regarding antitrust cases with the European Commission. In
the same year, the Competition Council analysed the impact of EU
dimension economic concentrations on the Romanian market in
293 cases at the request of the European Commission. In 2012 the
Competition Council has also developed bilateral relations with EU
member states and with other countries. It has concluded a cooperation agreement with Serbia and a memorandum with Armenia.
Together with the competition authorities from Austria and Latvia,
the Competition Council granted technical assistance for a period of
18 months to the Moldavian Competition Authority.

•
•
•
•
•
•

industry: MPC Industries GmbH/Ferrostaal AG;
transportation: Societatea de Constructii in Transporturi Bucuresti
SA/Constructii Feroviare Iasi – Grup Colas SA;
chemicals: Ameropa Holding AG Switzerland by way of Pelican
Fertilizers GmbH Switzerland/Azomures SA and Chimpex SA;
waste management: Remat Scholz SA and Liviu Ciup/Remat
Scholz Filiala Moldova SRL, Media Premium News SRL/certain
companies in the Adevarul Group;
automotive: Trust Motors SRL/Citroen Romania SRL; and
banking: Piraeus Bank SA/ATE Bank Romania SA and ATE
Insurance Romania SA.

33 What is the usual time frame for appeal or judicial review?

The decisions rendered by the Competition Council are subject to
appeal within 30 days from the date the relevant decision was communicated to the parties.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Year

M&As
reported or
assessed

Interventions
against
M&As

M&A
decisions
appealed or
challenged

Number of
decisions
overturned*

32 What are the opportunities for appeal or judicial review?

1997

6

1

1

0

According to article 47 of the republished Competition Law, the
Competition Council’s decisions related to economic concentrations
may be appealed to the Bucharest Court of Appeals within 30 days
of communication of the decision to the concerned parties. Upon
request, the judge may approve the suspension of the execution of
the decision with the condition that the party asking for the suspension pays a bail, of up to 20 per cent of the fine established by the
Competition Council by the sanctioning decision that is challenged
(same as for budgetary debts). The decision of the Court of Appeals
may be further appealed to the High Court of Cassation and Justice.
The most recent case law with regard to court cases involving
contested fines applied by the Competition Council is the confirmation in full of the fine applied by the Competition Council to the
retailer Billa Romania SRL for supplying inaccurate and incomplete
information to the Competition Council. Out of 31 court decisions
rendered by the Romanian courts in 2012 in cases where the Competition Council was a party, 29 court decisions were in favour of
the Competition Council.

1998

45

0

2

1

1999

140

0

1

0

2000

200

1

7

0

2001

169

1

17

0

2002

157

0

15

0

2003

247

0

10

1

2004

165

0

16

0

2005

115

0

18

0

2006

106

0

10

0

2007

45

0

0

0

2008

87

0

0

0

2009

54

0

0

0

2010

40

0

0

0

2011

35

2

0

0

2012

42

0

0

0

Judicial review

* Decisions overturned refers to failure to notify

Anca Iulia Cîmpeanu (Ioachimescu)

anca.cimpeanu@hr.ro

7 Putul cu Plopi Street, 1st District
Bucharest
Romania

Tel: +40 21 311 14 59
Fax: +40 21 311 14 65
www.hr.ro

330

Getting the Deal Through – Merger Control 2014

Rubin Meyer Doru & Trandafir LPC

ROMANIA

As the data above shows, most of the Competition Council’s decisions represented negative clearance decisions, non-objection decisions (approvals) and sanctioning decisions for failure to notify and
non-observance of the conditions of a Competition Council decision.

of markets’ monitoring. The attention of the Competition Council is
focused on areas such as energy, food retailing, the construction of
national roads and highways, the tender procedures for accomplishing regional development projects and banking.

35 What are the current enforcement concerns of the authorities?

36 Are there current proposals to change the legislation?

The current enforcement concern of the Competition Council is to
increase its performance at the level of other authorities in the European Union. To this end, the Council is looking into an improvement of its administrative capacity and activity, a better definition
of its mission, ie, a better functioning of the markets in the interest of the consumers, an improvement of its manner of action, an
increase in its efforts to detect and sanction anti-competitive practices, using economic analysis in investigations and the continuation

The majority of the legislation in the field of competition law was
amended in 2010 and 2011, the latest amendment to the Competition Law being published on 11 July 2011. Following the experience with the enforcement of this new legislation, further legislative
amendments could follow. To the best of our knowledge there are no
current legislative amendment proposals.

www.gettingthedealthrough.com
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The Russian Law on Protection of Competition (LPC) entered into
force in October 2006 and was last substantially amended in January
2012. The LPC governs, inter alia, merger control in commodity and
financial markets and applies to the transactions in which the targets
are Russian entities or foreign entities operating in Russia (including
those which do not have physical presence there).
Law No. 147-FZ of 17 August 1995 on natural monopolies, last
amended on 30 December 2012, governs Russian merger control in
some specific areas, such as, for example, transporting gas by pipelines, railway transport, services in transport terminals, seaports and
airports, centralised electricity and postal services, electricity transmission, and supervisory operations in the electricity industry and in
the centralised municipal heating services.
The Russian merger control provisions are enforced by the Federal Antimonopoly Service (FAS) and a large network of its local
agencies established in all 83 Russian regions. The FAS is subdivided
into several divisions, each of which deals with a specific economic
sector. More detailed information on the structure and powers of the
FAS can be found on its website www.fas.gov.ru.
2

•

What kinds of mergers are caught?

The LPC sets out a comprehensive list of events constituting economic concentration and falling within the control of the FAS. The
most important events triggering merger control are:
• the acquisition of (direct or indirect) rights to determine the business activities of a Russian company by one or several enterprises
(through shareholdings, agreements, voting arrangements, rights
etc);
• the acquisition of certain blocks of shares in another company,
resulting in the acquirer and its group holding in total over 25,
50 or 75 per cent of voting shares in a Russian joint-stock company or over 33.3, 50 or 66.6 per cent of the shares in a Russian
limited liability company;
• the incorporation of a company by contribution of assets of or
shares in a Russian company;
• the consolidation of two or more companies resulting in the formation of a new company and the end of the corporate existence
of the consolidated companies; or the merger of one company
into another resulting in the former no longer having separate
corporate existence;
• the acquisition of more than 20 per cent of fixed production
(subject to certain exceptions) or intangible assets located in the
territory of Russia from another company;
• the acquisition of certain blocks of shares, resulting in the
acquirer and its group holding in total over 50 per cent of voting
shares in a foreign company if its Russian turnover in the preceding year exceeded 1 billion roubles; and
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the acquisition of (direct or indirect) rights to determine the
business activities of a foreign company (through shareholdings,
agreements, voting arrangements, rights etc) if its Russian turnover in the preceding year exceeded 1 billion roubles.

Intra-group mergers may be exempt from the prior approval requirement and may be subject to post-completion notification if, prior
to completion, a list of group members is disclosed to the FAS in
a special format (see question 16). Note that the FAS will make
the structure of the group publicly available on its official website.
An exemption from prior consent requirements was introduced in
August 2009 for internal restructurings in which an intra-group
transfer is made to a transferee in which the transferor holds more
than 50 per cent of voting shares or that holds more than 50 per cent
of voting shares in the transferor.
3

What types of joint ventures are caught?

Joint ventures are subject to the general rules set out above. There are
no specific rules on full-function and non-full-function joint ventures.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The amendments to the LPC enacted in January 2012 introduced a
definition of ‘control’ for the purposes of certain clauses of the LPC,
including for disclosure of the group of the acquirer and the target in
a merger control filing. ‘Control’ means the ability of an individual
or a legal entity to determine, directly or indirectly, the decisions to
be taken by another legal entity, through holding more than 50 per
cent of the voting shares in such legal entity; or acting as an executive
body of such legal entity.
However, in general terms the LPC determines control through
the definition of ‘group’ and in addition to the above grounds it
includes the following:
• the right to determine the business activities of another legal
entity through the right to appoint the general director or more
than 50 per cent of the members of the executive or supervisory
body of another legal entity or through agreements; and
• the right to give binding instructions and determine the terms
of conduct of business of another legal entity on the basis of
corporate documents or agreements.
Joint control is often established through shareholders’ agreements,
including those in relation to an offshore company controlling a Russian company or a company operating in Russia.
Under Russian merger control provisions, acquisition of interests less than control are caught. Even an acquisition resulting in
a holding of more than 25 per cent in a joint-stock company or an
acquisition of more than 20 per cent of the fixed production (subject to certain exceptions) or intangible assets of another legal entity
constitutes economic concentration under the LPC.
Getting the Deal Through – Merger Control 2014
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5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Pre-approval of an acquisition is required if:
• the aggregate book value on a worldwide basis of all companies
within the acquirer’s group and the target’s group exceeds 7 billion
roubles and the aggregate book value on a worldwide basis of all
companies within the target’s group exceeds 250 million roubles;
• the aggregate turnover on a worldwide basis of all companies
within the acquirer’s group and the target’s group exceeds 10 billion roubles and the aggregate book value on a worldwide basis
of all companies within the target’s group exceeds 250 million
roubles; or
• any company within the acquirer’s or the target’s group is
recorded in the Russian register of dominant businesses and businesses with a market share exceeding 35 per cent.
Different thresholds apply to transactions with financial entities as
targets, as well as to certain Russian law-specific types of transactions
(such as consolidations and accessions).
If the thresholds for a pre-completion filing are not met, a postcompletion notification may be required if the aggregate assets or the
aggregate turnover on a worldwide basis of all companies within the
acquirer’s group and the target’s group exceeds 400 million roubles
and the aggregate value of assets of the target and the companies of
its group exceeds 60 million roubles.
If the thresholds for a post-completion notification are not met
the transaction is not subject to merger control.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory. There are no exceptions. Even intra-group transactions are subject to mandatory FAS control.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Under the LPC, foreign mergers are subject to Russian merger control
if they have or may have an impact on competition in the Russian Federation. The amendments enacted in January 2012 introduced new
merger control rules with respect to foreign-to-foreign transactions.
The acquisition of shares, resulting in the acquirer and its group
holding directly or indirectly in total over 50 per cent of voting shares
in, or of rights to determine the business activities (through shareholdings, agreements, voting arrangements, rights etc) of a foreign
company is caught by Russian merger control rules if the target’s
Russian turnover in the preceding year exceeded 1 billion roubles.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

For transactions in which financial organisations and natural
monopolies are targets, special rules apply.
The LPC defines ‘financial organisations’ as banks, legal entities
carrying out transactions or providing services in the securities market, insurance services or other services of a financial nature under an
appropriate licence, non-government pension funds and their managing companies, managing companies of share investment trusts, leasing companies, credit consumer unions and other organisations, and
individual entrepreneurs carrying out operations and transactions in
the financial services market.
Companies providing, inter alia, the following services are
deemed ‘natural monopoly entities’: gas and oil pipeline distribution,
electricity transmission, rail transport, services provided at transport
terminals (including sea ports and airports) and public electronic and
postal communications and telecommunications providers.
www.gettingthedealthrough.com
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Federal Law No. 57-FZ on the Procedure for Making Foreign
Investments in Business Entities with Strategic Value for the Defence
of the Country and Security of the State (Strategic Investments Law)
became effective in May 2008. Under this law, the state shall exercise prior control over any transaction relating to the acquisition by
foreign investors of Russian companies engaged in businesses that
have strategic political interest for Russia and are active in the sectors
listed in this law, namely, weaponry and military, nuclear, aviation,
space exploration, explosives, etc. The Strategic Investments Law was
to some extent liberalised in December 2011.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There are no legal deadlines for a pre-completion filing. Merger
control clearance must be obtained before completion and the filing
must be made well in advance of the envisaged completion date.
The FAS’s clearance decision is valid for one year from its issue. The
deadline for a post-completion notification is 45 calendar days from
the completion date.
Failure to submit a required pre-completion or post-completion
filing can be penalised by fines on legal entities and on managers.
These penalties are regularly applied.
In addition, the FAS may apply to a court to invalidate, in full
or in part, agreements and other transactions for which its prior
authorisation or subsequent notice was required but has not been
obtained or given, or to liquidate a company if it was incorporated
without prior approval, provided that the relevant transaction or
incorporation results in limitation of competition. These penalties
are applied rarely.
10 Who is responsible for filing and are filing fees required?

Pre-completion and post-completion notifications should be filed with
the FAS by the acquirer of the shares, rights or assets. In the case of
incorporation, a prior filing should be submitted by all or any of the
parties that take decisions on incorporation and a post-notification
by the company that has been created as a result of the relevant
incorporation. The administrative liability for failure to submit a
pre-completion filing or post-completion notification is borne by the
party responsible for the filing. Pre-completion filings are subject to
a fee of 20,000 roubles per filing.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The FAS is obliged to consider pre-completion filings within 30 days
of the filing date. However, if the FAS determines that further disclosure, documents or information is needed or that the transaction
may result in limitation of competition, the FAS may extend the term
of review by up to another two months. In the latter case, the FAS
will publish information on the transaction on its website and invite
interested parties to file submissions on the impact of the transaction
on the Russian market. Moreover, the FAS may return the filing as
incomplete and in this case the review period will start anew as soon
as the full set of documents is submitted.
In the event of a possible impact on competition, the FAS may
also delay clearance until the parties perform certain actions. The
FAS will then set a term for performance of such actions, which may
not exceed nine months.
If a transaction is also subject to prior approval in accordance
with the Strategic Investments Law (see question 8) the antimonopoly
clearance will not be issued until the ‘strategic’ clearance is granted,
which, by statute, may take up to six months but, in practice, may
take much longer.
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In pre-completion filings, implementation of the transaction
should be suspended until clearance, regardless of whether the statutory waiting period has expired.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Completion of transactions before clearance may result in fines and
invalidation of the transaction (see question 9). However, the risk
of fines is much lower if completion takes place after filing, even if
before clearance is obtained.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

We are not aware of any sanctions applied for closing before clearance in foreign-to-foreign mergers. However, it can reasonably be
assumed that the FAS would apply sanctions in such cases. There
are cases involving deals between foreign and Russian legal entities,
where the FAS applied sanctions for closing before clearance and the
courts upheld the FAS decisions. By way of example, in one case the
company made a pre-completion filing two months after the transaction had been completed. The FAS discovered this violation during
the review of the filing and applied administrative sanctions.
Note that sanctions for failure to submit a pre-completion filing
may even be applied on formal grounds in circumstances where the
parties make a filing, obtain FAS clearance and then change the structure of the transaction with the actual result remaining unchanged.
For example, in one case a foreign legal entity applied for FAS consent to the acquisition of the shares in, or direct control over, Russian
legal entities and obtained clearance. Subsequently, control over these
Russian entities was obtained indirectly by way of acquisition of
direct control over a 100 per cent parent company (a foreign entity)
of the Russian legal entities. In this case the FAS applied sanctions for
closing without clearance and the courts upheld the FAS’s decision.
There have been several cases in which foreign-to-foreign transactions were invalidated by courts or other sanctions were applied
on the grounds of non-compliance with the requirement to obtain
consent pursuant to the Strategic Investments Law (see question 8).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Hold-separate arrangements are not provided for by the LPC and
have rarely been used where Russian issues held up a larger foreignto-foreign transaction. In principle, such arrangements are only possible with regard to the acquisition of the rights to determine the
business activities of a company, but even for those transactions they
are not a 100 per cent ‘clean’ solution.
15 Are there any special merger control rules applicable to public
takeover bids?

There are no special merger control rules and notably no exemption
from the prohibition on completing the transaction before clearance.
16 What is the level of detail required in the preparation of a filing?

The LPC lists the documents and information that must be collected
for the filing. These include agreements or other documents relating
to the transaction, corporate documents of the acquiring party and
the target, information on the business activities of the parties and
the target with exact production and sales figures for the past two
years, information on the companies of the acquirer’s and the target’s
groups and also on the ultimate beneficiaries of the groups.
Documents issued abroad must carry an apostille (if the country
where a document is issued is a party to the 1961 Hague Convention
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on Apostille) or be legalised. They need to be translated into Russian
and the translator’s signature must be certified by a Russian notary.
The nature of the filing is rather technical. The waiting period
begins after all necessary documents and information have been filed
with the FAS.
There are specific procedures for filing of certain intra-group
transfers. In particular, a post-completion filing is permitted if one
of the group entities files a list of its group members with the FAS no
later than one month before completion. The list should specify the
reasons for inclusion in the group for each of the group members.
Within 14 days of receipt of this list, the FAS informs the applicant
either that it accepts the submitted list or that the list does not comply
with the statutory requirements. The list as filed is published on the
FAS website.
17 What is the timetable for clearance and can it be speeded up?

After submission of all necessary information and documents the
FAS must decide within 30 days whether to clear the merger or, if
the transaction raises competition concerns, whether to enter into
a second-stage investigation or impose conditions for clearing the
transaction. The second-stage decision must be rendered within a
further two months. If clearance is delayed until the parties perform
certain actions, the deadline for such actions must not be longer than
nine months.
There are no legal means to speed up clearance.
18 What are the typical steps and different phases of the investigation?

Upon filing, the set of documents and information as filed is forwarded to the department of the FAS dealing with the relevant market sector.
The FAS will review the relevant market shares of the parties to
the transaction (including the target market share) and investigate
whether the transaction will influence competition in the Russian
market. The FAS officials may use, apart from the filed documents,
any sources of information, such as statistics from the databases of
the Russian Statistics Committee and the Russian Customs Service,
their own databases, and information from the internet and press,
etc. They may also request additional information directly from the
parties, competitors or other companies and individuals concerned.
If the transaction does not limit competition in the Russian market, the FAS is supposed to issue clearance within 30 days of receipt
of all necessary documents.
If competition concerns are identified, within 30 days the FAS
either issues a prohibition order or informs the applicant in writing that the review period will be extended for up to two months
(second-stage investigation) or that clearance can only be provided
after the parties have fulfilled certain conditions. After the second
stage, the FAS will issue either a prohibition or a clearance decision
(conditional or unconditional).
Substantive assessment
19 What is the substantive test for clearance?

A merger must be prohibited or made conditional by the FAS if it
leads to the creation or strengthening of a dominant position in the
relevant Russian market sector or otherwise leads to a limitation of
competition in the Russian market.
Dominance is defined in the LPC as the position of one or several
companies or groups in the market for a specific product or service
that allows it or them to seriously influence the terms of trade of such
product or service or to impede other companies’ access to this market sector. If a company holds less than 35 per cent of the market, it
may not be found dominant, unless there is collective dominance, or
unless, based on the analysis of the competitive environment, the FAS
recognises that this company has ‘market power’, namely, decisive
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influence on the market conditions. This ‘market power’ concept was
introduced in August 2009 with amendments to the LPC. Moreover,
the federal laws regulating particular industries may set out specific
dominance thresholds, for example, in wholesale and retail electricity
markets an electricity generation company holding a market share
of 20 per cent or above is deemed dominant. Companies are deemed
dominant if their market share is over 50 per cent. For companies
with 35 to 50 per cent market share, additional criteria, such as
competitive structure of the market and barriers to entry, are used to
determine whether a company is dominant. Financial organisations
are subject to a special dominance test.
20 Is there a special substantive test for joint ventures?

No, the general merger control rules apply to joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

The FAS investigates whether the transaction may lead to limitation
of competition in the Russian market, signs of which may be:
• a reduction in the number of companies in the relevant market
sector that do not belong to the same group;
• an increase or decrease in the price for a product or a service that
is not due to market forces;
• the abandonment of independent action in the market by companies not belonging to the same group;
• the determination of the conditions of trade in a product or service in the market by companies not belonging to the same group
through agreements or concerted practice; or
• other circumstances that allow a company or several companies
to unilaterally influence trade in a commodity or service in the
market.
Creating or strengthening dominance is also considered harmful to
the market (see question 19).
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Generally, the legal test for clearance is competition-related. However, the FAS may also refuse clearance if it finds out that information provided in the filing that has significance for the FAS decision
is false or insufficient (eg, the ultimate owners or beneficiaries of the
acquirer’s or target’s groups were not disclosed).
Clearance may also be delayed if the filed documents do not
comply with the mandatory rules of Russian law, for example, a foreign one-man company acquires 100 per cent of the shares in a Russian company or the transaction violates Russian foreign exchange
regulations.
Also, political considerations may have an impact on the review
process. Some transactions relating to certain ‘sensitive’ sectors
(military, aircraft industry, energy, insurance, etc) have given rise to
political rather than competition-related decisions in the past, with
clearance denied or made conditional on behavioural commitments,
or the approval process taking much longer than usual.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The task of the FAS is to find a compromise between protection of
competition and economic development in Russia. The FAS takes
the economic efficiency of the transaction into account and may give
clearance even if the transaction results in limitation of competition,
provided that the parties perform certain actions to mitigate or eliminate the negative effects.
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Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The FAS is authorised to either prohibit a transaction that has an
adverse effect on competition or to require the parties to fulfil certain
conditions before a clearance is issued or before completion of the
transaction. In such cases the FAS issues binding orders aimed at
protecting competition (eg, divestiture or conclusion, amendment or
termination of agreements). If a transaction that leads to limitation
of competition in the Russian market is closed without FAS approval,
the FAS can challenge the transaction in court. The FAS has recently
become more active in combating anti-competitive behaviour.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The FAS may delay clearance of the transaction until the parties
perform certain actions aimed at protection of competition (eg, grant
access to important assets or information, provide third parties with
industrial property rights, divest assets or claims to third parties or
restructure their respective groups – that is, divest company shares).
Also, the FAS may make clearance of the transaction conditional
on the parties’ compliance with certain requirements, such as amending or entering into contracts; carrying out specific economic, technical or information measures to prevent creation of discriminatory
conditions in the market; granting access to assets or information;
and divesting assets or, on the contrary, not transferring any important assets, as well as notifying the FAS of the intention to carry out
particular actions.
If a transaction is likely to lead to distortion of competition in
Russia, it is advisable to discuss with high-level FAS officials how to
remedy such effects. The parties may propose certain undertakings
to mitigate the effect of the transaction on competition.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The basic condition for a divestment or another remedy is mitigation
of the negative effects of the transaction by encouraging competition
in the market.
The FAS usually sets a term within which the relevant remedy
should be implemented, or the term during which the remedy should
be maintained. Where the FAS delays clearance until performance of
the remedies by the parties, such term may not exceed nine months.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

The remedies required in foreign-to-foreign mergers could be the
same as in Russian local mergers (see question 24). In the past, the
FAS has usually applied remedies in Russian or Russian-to-foreign
transactions rather than on foreign parties.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Related arrangements are covered to the extent that full information
on these arrangements has been provided to the FAS and that such
arrangements are not subject to approval themselves. If the transaction involves several arrangements that each require clearance, the
FAS usually insists on separate filings.
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Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

During the review process, the FAS may invite customers and competitors to give their opinion of the contemplated transaction. Applications for clearance should contain information on all customers
that buy over 5 per cent of the production or sales volume of the
relevant party and all sellers supplying over 5 per cent of its purchases
or consumption volume.
If the FAS suspects a competition issue, it may extend the review
for up to two months (second-stage investigation) with a simultaneous publication on its website, so that any interested parties can
provide information on the effects on competition of the transaction.
In an intra-group transaction, which does not require a pre-merger
filing but requires a post-closing notification (see question 16), one of
the group entities must provide the FAS with a list of the companies
of the group no later than a month before completion. This list is also
published on the FAS website to allow interested parties to comment.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Commercial information, including business secrets, cannot be withheld in a filing. The FAS has the right to demand it from the parties
and suspend the review process until it is provided.
The FAS is under an obligation not to disclose commercial secrets
(provided that they are designated as such) contained in filings. FAS
officials are criminally liable for unauthorised disclosure, and the
damage done by such disclosure is to be compensated from the Russian federal budget. However, the information required for filings
sometimes does not meet the criteria of commercial secrets as provided for by Russian law and thus remains unprotected.
Under the LPC the review process is public. The FAS now has
the right and, in the second stage, the duty to publish information on
the contemplated transaction on its website, so that any interested
parties can provide any available information on the possible market
effects. If the parties to the transaction belong to the same group, the
FAS may also publish a list of the companies of the group for the
purposes of a post-completion notification (see question 16).

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The FAS cooperates with antitrust authorities of the former socialist
countries (Bulgaria, the Czech Republic, Hungary, Poland, Romania and Slovakia), CIS countries, some EU states (Austria, Finland,
France, Greece, Italy and Sweden), Asian states (China and Korea),
the US and South American states (Argentina and Bolivia).
Cooperation between Russia and the EU with regard to competition was established by the 1994 Partnership and Co-operation
Agreement. In 2003, the FAS proposed to the Russian government
to enter into a positive comity agreement with the EU.
Finally, Russia, represented by the FAS, cooperates with antitrust authorities of other countries in the International Competition
Network, the Organisation for Economic Cooperation and Development and the United Nations Conference on Trade and Development, of which Russia is a member.
According to publicly available information, FAS cooperation
with antitrust authorities of other countries currently comprises participating in international conferences, exchanging experience and
adopting the best global practices.
Judicial review
32 What are the opportunities for appeal or judicial review?

Decisions of the FAS may be challenged within three months of their
issue before Russian courts in a civil law procedure. The parties concerned may challenge FAS decisions denying clearance or granting
conditional clearance, or the lack of decision within the legal waiting
period.
The majority of FAS rejection decisions are issued on the grounds
of incompleteness of information provided in the filing (such as information on the ultimate beneficiaries). Some of those rejection decisions have been challenged in courts. Court practice is inconsistent
– some court decisions uphold the FAS’s formal position and some
overrule them on the grounds that the FAS’s requests contain excessive requirements which, from the courts’ perspective, are irrelevant
for the purposes of merger control.
33 What is the usual time frame for appeal or judicial review?

The Russian judicial process takes approximately two months at
each of the three review levels – the trial court, the court of first
appeal and the court of second appeal – so it could take up to six
months to overturn a decision of the FAS. If the case reaches the
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fourth appeal level (the Russian Supreme Court), which seldom happens, the review could take half a year more.
If the claimant or another participant in the court action is a
foreign company, judicial review may become a very lengthy process. If the foreign participant is incorporated (located) in a country
that is a party to the Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or Commercial Matters (1965), the Russian court may need to serve judicial documents
on such company through a special authority in the country of such
company’s incorporation (location), which will lead to delay at each
level of review for up to half a year.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Usually the FAS imposes fines on companies that fail to file for precompletion approval or post-completion notification within 45 calendar days from completion (where such filings are required).
The FAS enforcement record with regard to foreign-to-foreign
mergers has not been published.

RUSSIA
36 Are there current proposals to change the legislation?

The LPC is an evolving statute. The so-called Third Antimonopoly
Package in effect from January 2012 introduced changes to the LPC,
and also to a number of other laws to the extent they affect antimonopoly regulation. The most significant change in relation to merger
control set Russian turnover thresholds for the acquisition of over
50 per cent of the voting shares in a foreign company or rights to
determine the terms of business of foreign companies operating in the
Russian market but with no physical presence there. Now foreignto-foreign transactions where the target does not have subsidiaries
in Russia are only notifiable if the target’s Russian turnover in the
preceding year exceeded 1 billion roubles. This rule removes a large
number of foreign-to-foreign transactions from the scope of Russian
merger control, to the extent the Russian sales of the foreign target
fall below the threshold.
The Third Antimonopoly Package did not cover all open questions in Russian antimonopoly legislation. Further amendments to
the LPC are pending, and are expected to remove the requirement to
file post-completion notifications.

35 What are the current enforcement concerns of the authorities?

The LPC aims to transform merger control in Russia from a formal
procedure into actual control by enabling the FAS to have a better
focus on mergers of particular interest to it by reducing the total
number of filings. The LPC also prescribes exact filing and review
procedures, actions and decisions that the FAS may take when exercising merger control, which is intended to better regulate the work
of the FAS.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation consists of the Competition Law, issued
under Royal Decree No. M/25 dated 4/5/1425H (22 June 2004),
which became effective as of 28 June 2005 (the Law). The Law is
accompanied by implementing regulations issued by the Kingdom of
Saudi Arabia Council of Competition Protection (the Council) under
Resolution No. 13/2006 dated 25/11/1427H (16 December 2006)
and amended by Resolution No. 35/2008 dated 9/9/1429H (9 September 2008) (the Regulations). Both instruments deal with merger
control as well as other aspects of competition law. The Council has
also issued a number of guidance rules in support of the Law and
the Regulations. Most significant of these are the Rules Governing
Economic Concentration (the Rules), which contain guidance on the
procedural aspects of the merger control regime. In addition, the following guidance rules are available:
• rules governing the pleading procedures before the Council;
• rules governing the work of the judicial investigation officers;
• rules governing exceptions and exemptions; and
• rules governing dominant positions.
The Council is responsible for the enforcement of the Law and the
Regulations.
The Council’s duties are set out in the Law and include the
following:
• approving economic concentrations;
• ordering investigations into complaints and practices in violation
of provisions of the Law and prosecution of such practices;
• approving the initiation of criminal proceedings against those in
violation of the Law; and
• proposing draft competition legislation in response to developments in the market and proposing amendments to the Law.
The Council forms part of the Ministry of Commerce and Industry
and consists of the minister for commerce and industry, who is the
chairman of the Council, and eight members. Four of these members
are representatives of government authorities, while the other four
members are nominated by the minister.
2

What kinds of mergers are caught?

The Saudi merger control regime applies to economic concentrations
as defined by the Law and the Regulations.
An economic concentration is created by full or partial transfer
of ownership (including beneficial ownership) of an entity’s assets,
rights, shares, interests or obligations to another entity operating in
the Saudi market (an establishment) thereby creating ‘domination’
by way of merger, takeover, acquisition, or combining two or more
managements into one joint management or any other means that
lead to a state of economic concentration.
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The definition of ‘economic concentration’ set out in the Law
and the Regulations is sufficiently broad to capture almost every type
of transaction that would ultimately result in an economic concentration in Saudi Arabia, be it mergers, acquisitions or takeovers.
3

What types of joint ventures are caught?

Yes. A broad range of joint ventures are caught by the regime in
light of the definition of economic concentration, which covers any
transaction combining the management or two or more entities into
one joint management (see question 2).
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The existence of an economic concentration does not depend on
the criterion of control, therefore there is no definition of control in
the Law or the Regulations. Minority interests are caught under the
regime since a concentration may arise where there is a partial transfer of ownership rights and no minimum level is specified for such
partial transfers. Other interests, namely usufruct, are also caught
(see question 2).
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The merger control regime applies to transactions which result in a
dominant position by an establishment.
According to the Regulations, a ‘dominant position’ arises where
an establishment or group of establishments are in a position to influence the prevailing price of a specific commodity/product or service
through controlling at least 40 per cent of the total supply of that
commodity, product or service (dominant establishment).
The total supply of a commodity/product or service corresponds
to the gross value of sales of that commodity in Saudi Arabia over
a 12-month period.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory and must occur prior to completion of a prospective transaction that would create an economic concentration
in Saudi Arabia.
The merger control regime does not however apply to any company that is wholly-owned by the state (ie, the Kingdom of Saudi
Arabia).
If a company that is wholly-owned by the state is merging with
an establishment that is not wholly-owned by the state then the Law
and the Regulations will apply to the transaction to the extent that
the merged entity is an entity that is not wholly-owned by the state.
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The Law and the Regulations apply to all entities operating in Saudi
markets as well as to activity that takes place abroad and leads to
consequences contrary to fair competition within Saudi Arabia.
Foreign-to-foreign mergers must therefore be notified in Saudi
Arabia where the jurisdictional threshold is met, regardless of the
location or nationality of the parties, subject to the local effects test
(ie, the parties must operate in Saudi markets or engage in activity
abroad that has harmful effects on competition in Saudi Arabia).
To date, however, the merger notifications filed with the Council (per publicly available information) exclusively involved mergers
between local Saudi entities.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Yes. Foreign investment is not permitted in a number of sectors,
which are specified in a list maintained by the Saudi Arabian General
Investment Authority (SAGIA). In the most recent version of the list,
the relevant sectors include:
• oil exploration, drilling and production;
• manufacturing of military equipment, devices and uniforms;
• catering to military personnel;
• security and detective services;
• real estate brokerage and real estate investment in certain regions
of Saudi Arabia;
• printing and publishing (subject to a number of exceptions);
• commission agents;
• audio-visual and media services;
• land transportation services, excluding the intercity passenger
transport by trains;
• services provided by midwives, nurses, physical therapy services
and certain quasi-doctoral services; and
• fisheries.
For other sectors, non-Gulf Cooperation Council (GCC) countries
(GCC countries are Saudi Arabia, Bahrain, Kuwait, Oman, Qatar
and the United Arab Emirates) must apply for and obtain a foreign
investment licence from SAGIA. Foreign investments will be pursuant to the Saudi Arabian Companies Regulations and the Foreign
Investment Regulations, and are overseen and regulated by SAGIA.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Transactions resulting in an economic concentration must be notified
to the Council at least 60 days prior to their effective date.
Any violation of the provisions of the Law, which would include
a failure to file, can be subject to a fine not exceeding 5 million Saudi
riyals, to be doubled in the case of recurrence (see also question 35
in relation to current proposals to increase the level of sanctions).
The fines that may be imposed under the Law are without prejudice
to any other penalties that may be applicable under any other laws.
The Council may also take one or more of the following actions
where a violation of the Law has been established:
• order the infringing establishment to cease the infringement
immediately;
• require the infringing establishment to dispose assets, shares or
proprietary rights, or to undertake any other action to remove
the effects of the infringement; and
• compel the infringing company to pay a daily fine of not less
than 1,000 Saudi riyals and not exceeding 10,000 riyals until the
infringement has ceased.
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The Law also establishes a right of action before the competent
courts for natural or legal persons who suffer harm as a result of a
violation of the Law.
To date, there are no public records of the Council imposing a
fine for failure to file.
10 Who is responsible for filing and are filing fees required?

The notification must be made by the entity that will have or is likely
to have a market share of at least 40 per cent of the total supply of
the relevant commodity.
In the case of an acquisition involving a single acquirer, the
acquirer alone must notify, while in the case of a merger that creates
a new undertaking, or an acquisition by one or more parties, both
(or all) parties will have an obligation to notify.
A filing fee of 1,000 Saudi riyals is required.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Economic concentrations must not be implemented before one of the
following has occurred:
• the notifying party has received approval in writing from the
Council;
• 60 days have expired since notification, without the notifying
party having been informed by the Council in writing that the
concentration is under review or has been blocked; or
• 90 days have expired since notification, without the notifying
party having received written approval or rejection of the concentration from the Council.
Neither the Law nor the Regulations provide for any exceptions to
the suspension obligation.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

There are a number of possible sanctions for violations of the provisions of the Law, which would include closing before clearance. The
possible sanctions are outlined in question 9.
As mentioned above, the penalties under the Law and the Regulations are applied (at least in theory) to parties that close a transaction before clearance is obtained from the Council or where time
periods imposed by the Law or the Council are not observed. As the
Law is still relatively new there is no practical guidance as to whether
the Council will apply sanctions, in particular in foreign-to-foreign
transactions.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The Law and the Regulations do not distinguish between a merger
involving local or foreign entities. To date there have been no examples of fines being imposed in foreign-to-foreign mergers. However,
as noted in question 12, there is no practical guidance available as to
possible future practice.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The Law and the Regulations do not distinguish between a merger
involving local or foreign entities. A transaction that is notifiable
should therefore not be closed prior to one of the events listed in
question 11 occurring. Alternatively, the relevant business entity in
Saudi Arabia could be subject to a different set of documentation that
has as a condition precedent the obtaining of the Council’s clearance.
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In theory, hold-separate arrangements may be a solution, however, such arrangements have not yet been tested with the Council.
15 Are there any special merger control rules applicable to public
takeover bids?

The Merger and Acquisition Regulations issued by the Saudi Capital
Markets Authority (the M&A Regulations) require that, where a
public offer for shares would, if completed, be subject to the Law, the
offeree company and the offeror must (inter alia) notify the Council
pursuant to the applicable provisions of the Law.
The M&A Regulations further provide that an offer that is subject to the Law must contain a condition that the offer will lapse if
the Council notifies the offeror or the offeree company in writing
that it objects to the deal or has placed it under study and review as
specified in the Law.
The M&A Regulations apply to publicly listed companies in
Saudi Arabia and contain additional merger control provisions that
apply to such transactions.
16 What is the level of detail required in the preparation of a filing?

The filing must be made in Arabic using the form attached as Schedule 1 to the Rules, which requires a considerable amount of detailed
information to be provided. The notification must include, for example, information on the relevant market(s), the value of the notifying party’s (or parties’) sales in those markets, positive and negative
effects of the concentration on the market, and competitive dynamics
in the market. Supporting documentation, namely the transaction
agreement and the constitutional documents and financial statements
of the notifying and target entities, must also be provided.
The Law and the Regulations do not contemplate derogations
from the amount of information to be provided.
17 What is the timetable for clearance and can it be speeded up?

Upon notification, the Council will verify whether all of the necessary
information has been provided. If the notification is complete, the
Council will notify the relevant party (or parties) and the time frame
shall run from the date of the Council’s notice. If not, the relevant
party or parties shall be informed of the missing information that
must be provided.
Once a complete notification has been received, the Council has
60 days within which to review the transaction and notify the notifying party (or parties) of its decision. The Council may extend this
period by 30 days, provided that the notifying parties are informed
of the extension prior to the expiry of the 60-day period (see question 11 above).
18 What are the typical steps and different phases of the investigation?

The Council may request additional information during the investigation. Such requests must be in writing and must specify the
required documents or information. The parties must provide the
documents or information within 15 days of the Council’s request.
The Law and Regulations give the Council wide discretion in
terms of what additional information (if any) it may request.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test for clearance is contained in the Rules and provides that the Council shall prohibit or grant conditional clearance to
a transaction where the Council considers that it will lessen competition in Saudi Arabia.
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No guidance is currently available on how the substantive test for
clearance interacts with the jurisdictional test. The latter requires the
creation or strengthening of a dominant position (see questions 2 and
5), which would appear to entail by definition a lessening of competition. However, in practice, not all mergers that have to be notified
under the jurisdictional test would automatically be prohibited or
cleared only with conditions under the substantive test. It is thus
unclear in what circumstances a merger that meets the jurisdictional
test of dominance will be cleared under the substantive test.
In determining whether a notified transaction will lead to a lessening of competition, the Council will examine the following factors,
which are set out in the Rules:
• actual and potential level of competition in the market;
• ease of entry into the market;
• effect on the commodity or product price;
• existence of any regulatory barriers affecting the entrance of new
competitors;
• level, trends and history of anti-competitive conduct in the
market;
• likelihood that the transaction would give the merged entity market power; and
• dynamic characteristics of the market including growth and
innovation.
The Council’s review will also take account of some more general
factors, namely:
• the need to maintain and promote effective competition between
persons producing or distributing commodities/products and services in the market;
• promoting the interests of consumers, purchasers and other users
in particular with regard to the quality, price and variety of commodities and services; and
• promoting the reduction of costs and development of new commodities and facilitating new entry.
Finally, where the Council considers that the transaction is likely to
substantially prevent or lessen competition it will consider public
interest justifications (see question 22) and pro-competitive efficiencies (see question 23).
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures. The Council
may, however, assess possible coordination between parents, which
remain independent under the provisions on coordination set out in
article 4 of the Law.
21 What are the ‘theories of harm’ that the authorities will investigate?

The factors set out in the Rules for the consideration of economic
concentration (see question 19) suggest that the Council’s review will
entail an economic analysis based on the effects of the merger on
competition, and will look beyond the market shares of the merging
entities.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Rules specifically require the Council to consider whether the
concentration can be justified by public interest, as well as economic
efficiencies, where it appears from other factors that the concentration is likely to substantially prevent or lessen competition (see question 19). The Rules do not specifically identify what constitutes a
‘public interest’ for these purposes.
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23 To what extent does the authority take into account economic
efficiencies in the review process?

The Council is required to consider economic efficiencies where it
appears from other factors that the concentration is likely to substantially prevent or lessen competition (see question 19). In such cases,
the Council shall determine whether the concentration is likely to
result in any technological efficiency or other pro-competitive gain
that will be greater than the effects of any prevention or lessening of
competition.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Council may exercise a number of powers to prohibit or otherwise interfere with a transaction where it considers that the transaction will lessen competition in Saudi Arabia.
Such powers include:
• declaring the transaction unlawful;
• prohibiting the acquisition by any of the parties of the whole or
part of an undertaking or the assets of the undertaking;
• requiring any person to effect the dissolution of any organisation,
whether incorporated or not, or the termination of any association (ie, partnership) where the person concerned is a party to an
economic concentration;
• approving the transaction subject to restrictions with regard to
the manner in which any party to the concentration carries on
business; and
• generally making such provisions as are necessary to terminate or
prevent the transaction or to alleviate its anti-competitive effects.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. The Council may adopt a clearance decision subject to structural
conditions, namely the dissolution of an organisation or the termination of an association, or behavioural conditions, namely restrictions
with regard to the manner in which any party to the concentration
carries on business (see question 24).
In addition, the parties are required at the outset to provide suggested remedies to counter any competition concerns (this information is requested in the notification form).
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Neither the legislation nor the Rules specify conditions or the timing
relating to remedies.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

None, based on publicly available information.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Please see questions 23 and 24 in relation to what related arrangements the Council will consider. There is no specific guidance as to
whether a clearance decision would cover ancillary restrictions.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The Rules allow any concerned party to raise an objection to the
proposed concentration at the outset of the process (it is not specified
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who is a concerned party for these purposes). Any objection must
be in writing, identify the name and address of the concerned party,
and be made no later than 15 days following the announcement by
the Council of the concentration. The Council will deal with all communications in strict confidence.
In addition, natural or legal persons who suffer harm as a result
of an infringement of the merger control provisions in the Law have
a right of action before the competent courts (see question 9).
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The Council publishes a summary of the notification in the local
media at the outset of the process.
Commercial information will normally be protected from disclosure through the confidentiality obligations to which the Council
is subject under the Law. Specifically, the Law requires the Council’s
members and employees to maintain the confidentiality of information and documents that are obtained from firms and prohibits
them from providing such information to any other party without
the approval of the Council.
The Law and Regulations do not provide details on the situations
in which the Council would approve of sharing information that is
confidential to one party with another party.
The Law also provides, on the other hand, that a firm may not
conceal information from the Council on the pretext of confidentiality or for any other reason.
The Council has recently announced the procedure for the publication of competition law infringement decisions reached by the
Arbitration Committee, namely, that the General Secretariat of the
Council is required to publish final infringement decisions. The publication expenses will be borne by the infringing party. Furthermore,
the publication has to be made in two local daily newspapers and
at least one of these should be located in or near the region of the
infringing establishment’s headquarters.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

No guidance on the extent to which the Council will cooperate with
antitrust authorities in other jurisdictions is currently provided in the
Rules or legislation. It is of note, however, that a notifying party is
required to inform the Council in the notification form whether the
concentration or a related concentration has been or will be notified
to any foreign competition authorities.
Judicial review
32 What are the opportunities for appeal or judicial review?

The addressee of a Council decision is entitled to appeal the decision to the Board of Grievances, which is Saudi Arabia’s commercial
court. The Council’s decision may be appealed within 60 days from
the date of the notification of the decision.
In addition, a Board of Grievances judgment may be subsequently appealed to the Appellant Court.
33 What is the usual time frame for appeal or judicial review?

Please see answer to question 32 above.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Based on publicly available information, there has not been any
enforcement action taken by the Council in the context of foreignto-foreign mergers. However, the Council has recently been active in
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investigating certain companies in Saudi Arabia on suspicion of price
fixing and various other breaches of the Law and the Regulations.
The Council has also recently announced the approval of a number of mergers (ie, economic concentrations) including the following:
• Al-Manar Al-Ahliah Schools Company and Afaaq Educational
Company;
• the Arabic Company for Safety and Security Services, the Arabic Company for Secured Transport Services and Sultan Bin
Muhammad Al-Athl and Partners Company to form one company under the name of the Arabic Company for Safety and
Security Services (AMINCO);
• Azizia Panda United Company’s acquisition of Geant Limited
company assets; and
• Azizia Panda United Company and Commercial Geant Stores
Limited Company.
35 What are the current enforcement concerns of the authorities?
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If the proposals are implemented as they currently stand undertakings found to have violated the Law will be liable to a fine not
exceeding 10 per cent of their aggregate sales value or 10 million
riyals, whichever is lower (although this limit can be doubled if there
are recurrent violations). The sanction limit is currently 5 million
riyals (see question 9). The amendments will also give the Council
the power to suspend the activities or cancel governmental licences
(such as foreign investment, industrial or sector specific licences) of
undertakings against whom a judgment or decision has been issued
in the event that it does not remedy the violation identified and will
shorten the period during which a party can appeal a decision issued
against it from 60 to 15 days. Decisions relating to fines or the temporary suspension of business will become effective and enforceable
upon issuance (rather than on the determination of any appeal).
In addition the GCC is currently considering draft legislation
which would create a ‘unified competition law’ applicable to all GCC
countries.

None are known at this stage.
36 Are there current proposals to change the legislation?

The Council of Ministers is currently considering certain amendments to the Law and Regulations which will increase the sanctions
applicable to any entity that violates the Law. It is currently unclear
when these amendments will come into force, but they are expected
to be passed in the ‘near future’.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Since 1 November 2009 the Serbian merger control regime has
been governed by the Law on the Protection of Competition (LPC).
It replaced the Competition Act 2005 (CPL). The LPC introduced
some changes. In essence, however, it maintained the competition
law framework established under the CPL. In addition to the LPC,
the Serbian government has passed two regulations regarding merger
control aspects: the Regulation on the Form and Manner of Filing a
Notification of a Concentration and the Regulation on the Criteria for
Determining the Relevant Market.
The relevant authority for merger control (and competition law
in general) is the Commission for the Protection of Competition
(the Commission), which is competent for reviewing notifications
and issuing decisions on notified concentrations. The Commission
was established on 12 April 2006 and reports on its activities to the
Serbian parliament. The Commission consists of the Council and
the Technical Service. The Council consists of the president of the
Commission and four members who are each appointed for a term of
five years (renewable for an additional five-year term) by the Serbian
parliament.
More information on the Commission may be found on its
website, www.kzk.org.rs.
2

What kinds of mergers are caught?

The LPC defines the following as concentrations:
• mergers and amalgamations of undertakings within the meaning
of company law;
• the direct or indirect acquisition of control over all or part of an
undertaking by one or more undertakings; and
• the creation of a full-function joint venture.
The temporary acquisition of shares or a participating interest by
banking, insurance or other financial institutions for the purpose
of resale does not qualify as a concentration, provided that the
resale occurs within 12 months from the date of the acquisition
and that, during that period, the ownership status has not been
used to influence the undertaking’s market behaviour. Also, the
acquisition of control by a bankruptcy administrator in the course
of bankruptcy proceedings is not deemed to be a concentration
(however, with regards to bankruptcy proceedings see also question
8). In addition, the acquisition of shares or a participating interest
in an undertaking by a company for the management of investment
funds or an investment fund does not qualify as a concentration,
provided that the ownership status has not been used to influence
the undertaking’s market behaviour and provided that such status is
only used to maintain the value of the investment.
The Commission will prohibit concentrations if they significantly
restrict, distort or limit competition on the Serbian market, in particular
www.gettingthedealthrough.com

where such restriction, distortion or limitation of competition results
from the creation or strengthening of a dominant position.
3

What types of joint ventures are caught?

The LPC distinguishes between full-function joint ventures and
cooperative joint ventures. The creation by at least two independent
undertakings of a joint venture that will perform on a lasting
basis all the functions of an independent business entity is deemed
to be a concentration. On the other hand, the creation of a joint
venture aiming at coordinating the market activities of two or more
undertakings that maintain their legal autonomy does not constitute
a concentration within the meaning of the LPC. The latter may be
subject to provisions on restrictive agreements.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The LPC (article 5(2)) defines control as the ability to exert decisive
influence on an undertaking’s business activities, in particular on the
basis of:
• shareholders’ rights (corporate governance on the basis of company law);
• the ownership of or other proprietary rights to use all or part of
the assets of an undertaking;
• contractual rights, covenants or securities; or
• claims, means of securing claims, or de facto due to existing business practice determined by the controlling undertaking.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The Commission must be notified of a concentration where in the
business year preceding the concentration:
• the combined worldwide turnover of the undertakings concerned
exceeded E100 million and the turnover of at least one undertaking concerned exceeded E10 million in Serbia; or
• the combined turnover of the undertakings concerned exceeded
E20 million in Serbia and the turnover of each of at least two
undertakings concerned exceeded E1 million in Serbia.
In addition, the LPC provides for a filing obligation in the case of
certain public takeover bids even where the above thresholds are not
met. This provision generally relates to joint-stock companies, the
shares of which are traded on a Serbian stock exchange. It remains
to be seen how this will affect foreign-to-foreign transactions (see
question 8). Under certain conditions (see question 11), public
takeover bids may be implemented prior to clearance.
Further, the LPC introduced the possibility of opening an ex
officio investigation into concentrations where, even when the
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turnover thresholds set out above are not met, the undertakings
concerned have a market share in Serbia of at least 40 per cent.
However, as the LPC was introduced only in 2009, there is not yet
any Commission practice in this regard.
The aggregate turnover of an undertaking concerned shall not
include the sale of products or the provision of services between the
undertakings affected by the concentration (thus, intra-group or
mutual transactions are not taken into account).
In the case of undertakings providing financial services, insurance
companies and companies engaged in the reinsurance business, the
turnover is to be calculated as follows:
• for credit institutions and other financial institutions, as the sum
of the following income items, after deducting value added tax
and other taxes directly related to those items:
•	interest income and similar income;
•	income from securities – that is: income from shares and
other variable yield securities; income from participating
interests; or income from shares in affiliated undertakings;
•	commissions receivable;
•	net profit on financial operations; and
•	other operating income; and
• for insurance companies and undertakings engaged in the reinsurance business, as the sum of gross premiums (all amounts received
and receivable) with respect to insurance and reinsurance contracts issued by or on behalf of the insurance undertaking, after
deducting the taxes charged by reference to the amounts of the
individual premiums or total volume of such premiums.
Two or more concentrations between the same undertakings
concerned within the last two years are deemed to constitute one
single concentration that occurred on the date of the occurrence of
the last transaction.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

If the jurisdictional thresholds are met, the filing of a notification
with the Commission is mandatory.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers are subject to Serbian merger control if the
turnover of the parties to the concentration exceeds the jurisdictional
thresholds set out above. To date, the Commission’s practice has not
developed a de minimis or effects-based exemption. According to
the Commission’s 2012 Report, out of 96 cleared concentrations in
2012, 65 related to foreign-to-foreign mergers.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The most important rules in this context are as follows:
Banking

In addition to scrutiny by the Commission, the acquisition of a
qualified shareholding (ie, 5, 20, 33 and more than 50 per cent) in a
Serbian bank and the acquisition of control over a company active
in the financial sector or the establishment of such company by a
Serbian bank are subject to prior approval by the National Bank
of Serbia.
The Commission and the National Bank of Serbia signed a
Protocol on Cooperation in Antitrust Matters in the Financial Sector
on 11 February 2008. In the Protocol, the two institutions undertook
to exchange information and operate jointly and in a harmonised
manner in the event of a violation of competition in the financial
sector.
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Insurance

All corporate transformations of insurance companies (including
mergers) must also be approved by the National Bank of Serbia.
There are similar rules for investment funds, voluntary pension
funds, the telecommunications industry and the media sector.
Bankruptcy

On 24 December 2009 a new Bankruptcy Act entered into force.
Inter alia, it brought about certain clarifications regarding the role
of the Commission in bankruptcy proceedings. In particular, it has
been clarified that the sale of a company (or a company’s assets)
undergoing bankruptcy must not be made in breach of the LPC (ie,
if the jurisdictional thresholds are met, a merger filing is necessary).
Moreover, the new Bankruptcy Act provides rules for companies
which are set for bankruptcy and attempt to overcome their problems
by preparing a reorganisation plan (which requires prior approval
from the company’s creditors in order to avoid bankruptcy). In such a
situation the Bankruptcy Act requires the Commission to review and
opine on the reorganisation plan before the creditors do. According
to the Commission’s 2012 Report, it has reviewed and opined in total
on 125 reorganisation plans in 2012.
Public takeover bids

The LPC provides for a filing obligation in the case of a public
takeover bid even where the jurisdictional thresholds are not met.
The provision generally relates to the (direct or indirect) acquisition
of control over open joint stock companies, the shares of which are
traded on the Serbian stock exchange (exceptionally also closed joint
stock companies can be caught). With regards to the application of
the suspension obligation, see question 11.
On 11 November 2009, the Commission issued a statement on
the filing deadline for notifications in case of public takeover bids. The
statement had been requested by the Serbian Securities Commission
due to the unclear wording of the LPC. The LPC provides that the
notification must be filed within 15 days after the announcement of
the public takeover bid or its closing (whichever occurs first). The
confusion occurred due to the fact that an undertaking launching a
takeover bid does not know the exact percentage of the shareholding
it will have acquired once the bid is closed (and, respectively whether
such shareholding will confer control to the bidder once the bid
is closed). The Commission clarified that in such situation the
notification will be deemed timely even if submitted within 15 days
from the date of the closing of the bid. Another point raised with the
Commission with respect to public takeover bids was the question
of whether a notification is always required when a public takeover
bid is – by law – required in Serbia. On 16 December 2009, the
Commission stated that if there is no change of control, there is no
filing obligation (irrespective of the fact that a public takeover bid is
required in Serbia).
It remains to be seen how the above rules will affect foreign-toforeign transactions. The Serbian Securities Commission stated that
a public takeover bid in Serbia would be required, under certain
conditions, if a change of control occurs in a foreign undertaking
(that controls a Serbian joint stock company) (ie, there is an indirect
change of control over a Serbian undertaking). Thus, in such cases,
an argument can be made that a notification to the Commission
would also be required in Serbia (regardless of whether jurisdictional
thresholds are met). The Commission has not opined on this issue to
date. However, the Serbian takeover legislation has been amended in
the meantime to support aforementioned interpretation of the Serbian Securities Commission.
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Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The LPC provides that a merger notification has to be submitted
to the Commission within a period no later than 15 days after the
signing of the relevant agreement; the announcement of a public
offering; the announcement of the start or end date of a public
takeover bid; or the acquisition of control (whichever of these
triggering events occurs first).
The filing may already be submitted at the time at which the
parties have a serious intention to conclude the relevant agreement,
that is, they sign a letter of intent, or announce their intention to
make a public offer for the purchase of shares in an undertaking.
Late filing may lead to the imposition of a fine by the Commission
on the notifying party in the range of E500 to E5,000 per day (but
capped at a maximum of no more than 10 per cent of the total
annual turnover of that undertaking). The deadline for payment
of such procedural penalty is set out in the Commission’s decision
imposing such penalty and can not be less than one month or more
than three months following the delivery of the decision.
With regards to the sanctions for closing before clearance, see
question 12.
10 Who is responsible for filing and are filing fees required?

Article 63(3) of the LPC provides that the notification has to be
submitted by the person or undertaking acquiring control of all or
part of one or more undertakings. In all other cases, the undertakings
concerned must jointly provide notification of a concentration.
The filing fees are determined by a specific tariff (which has been
revised as of 14 July 2011), and amount to the following:
• for an expedited procedure (Phase I), the fee is calculated at 0.03
per cent of the combined turnover of all undertakings concerned
for the preceding year, but is capped at E25,000; and
• for the regular procedure, the fee is calculated at 0.07 per cent
of the combined turnover of all undertakings concerned for the
preceding year, but is capped at E50,000.
The filing fees have to be paid within three days of submission of the
merger notification.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The LPC provides that the intended concentration must not be
implemented until the Commission issues a decision authorising the
transaction or until the expiry of the waiting period.
The duration of the waiting period depends on whether Phase I
or Phase II proceedings are applied.
The Commission decides in Phase I proceedings if the
concentration will not prevent, restrict or distort competition on the
market, especially by creating or strengthening a dominant market
position. The Commission then must issue its decision within one
month from the submission of the notification. After expiry of this
period, it is presumed by law that the concentration has received
approval.
In cases that may raise competition concerns, the Commission
may initiate Phase II proceedings within one month following the
submission of the notification. The Commission must then issue
a decision within three months from initiating such proceedings.
Again, after expiry of this period, it is presumed by law that the
concentration has received approval.
The Commission has issued an explanatory note stating that the
Phase I and II waiting periods start running only once a complete
notification has been submitted. Hence, if the Commission finds
that the submitted notification does not contain all mandatory
www.gettingthedealthrough.com
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information, it will issue a request for additional information and
the clock does not start running.
The suspension obligation does not prevent the implementation
of a takeover bid of which the competent authority has been notified
in accordance with the regulations on public takeovers or on
privatisation. This applies only under the condition that the filing was
submitted on time, and that the acquirer does not exercise its voting
rights, or does so only to maintain the full value of the investment
and based on an explicit written approval of the Commission.
We are not aware that the Commission’s approach to the
suspension obligation has changed as a consequence of the economic
crisis.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

In the case of closing before clearance, the Commission may require
the undertakings concerned to:
• dissolve the concentration, sell shares, terminate a contract or
take other measures necessary to re-establish the same status
that existed before the implementation of the concentration (the
measure of de-concentration); and
• impose a fine of up to 10 per cent of the total annual turnover of
the responsible undertaking in the preceding financial year (the
protective measure). The deadline for payment of the fine is set
out in the Commission’s decision imposing such fine and cannot
be less than three months or more than one year following the
delivery of the decision. Fines may not be imposed nor may the
payment of fines be requested after the expiry of three years following the prohibited implementation of the concentration or
the date of the Commission’s prohibition decision.
We are not aware that these sanctions have so far been applied
in practice. However, in April 2013, the Commission opened an
investigation against a Serbian company for failure to file (the
investigation was based on an anonymous hint and information
the Commission extracted from the publically accessible corporate
registry). Apart from that, still under the provisions of the CPL,
one case has been reported where misdemeanour proceedings were
initiated against a Croatian company in 2008 (the outcome of this
case has not been made public; see question 34).
With regard to the protective measure (a fine of up to 10 per cent
of the annual turnover) it has to be borne in mind that under the LPC
the Commission itself is now competent to impose the fine (and not,
as previously under the CPL, through a misdemeanour court).
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The sanctions for closing before clearance (see question 12) are
applicable also in case of foreign-to-foreign mergers. However,
we are not aware of any cases where the Commission has applied
these sanctions to such mergers since the introduction of the LPC in
November 2009. Previously, still under the provisions of the CPL,
only one case has been reported where misdemeanour proceedings
were initiated against a Croatian company in connection with a
foreign-to-foreign merger (see question 34).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

There have been indications in practice that in certain instances
the Commission may find local ‘hold-separate’ arrangements
acceptable in order to permit the implementation of foreignto-foreign mergers outside of Serbia before clearance in Serbia.
However, such arrangements have not been tested formally with
the Commission and the Commission has not issued a written
opinion in this regard.
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15 Are there any special merger control rules applicable to public
takeover bids?

See question 8.

Wolf Theiss
by not creating or strengthening a dominant position in the market.
In more complex cases that do not satisfy these criteria, the
Commission may initiate Phase II proceedings.
Substantive assessment

16 What is the level of detail required in the preparation of a filing?

The Regulation on the Form and Manner of Filing (the Filing
Regulation) determines the information to be submitted in a merger
filing.
The first group of information refers to general information
on the undertakings concerned and the intended transaction, for
example:
• a certificate of incorporation;
• the power of attorney;
• a copy of the legal basis for the concentration;
• consolidated annual reports for the last three years preceding the
concentration, or total annual revenues for the last three years
preceding the concentration; and
• a list of the five main suppliers and the value of the supplies for
the last three years preceding the concentration.
The second group of information refers to information on the parties’
activities in Serbia and data on the relevant market, for example:
• a certificate of incorporation for subsidiaries registered in Serbia;
• a certificate of incorporation for each undertaking whose members of its board of management or supervisory board are also
members of the board of management or supervisory board of
any other undertaking;
• the value and volume of production and sale or estimate of the
market share prior to and after implementation of the concentration; and
• main competitors and an estimate of their market shares.
If the notifying party is not able to submit some of the documents
or information required, it should provide a brief explanation as to
why a particular document or piece of information is not available.
Also, the Commission has the right to require additional information
and documents.
Except for the power of attorney, copies (instead of originals)
of the documents required may be submitted. There is a legalisation
requirement for the power of attorney.
The notification and all documents attached need to be submitted
in the Serbian language.
17 What is the timetable for clearance and can it be speeded up?

The concentration must not be implemented until the Commission
issues its decision authorising the transaction or until the expiry of
the waiting period. In Phase I proceedings, the Commission decides
within one month of the submission of the merger notification. In
Phase II proceedings, the Commission has to issue a decision within
three months of initiating such proceedings. If the Commission does
not decide within these waiting periods, the concentration is deemed
to be approved (see question 11).
The LPC does not provide the possibility for the parties to obtain
a waiver or to apply for expedited proceedings.
We are not aware that the Commission’s approach in this regard
has been affected by the economic crisis.
18 What are the typical steps and different phases of the investigation?

The Commission may apply Phase I proceedings if an accurate
assessment of the case may be undertaken already based on the
submitted evidence or if the assessment can be based on facts already
known to the Commission, and it may be reasonably assumed that
the concentration is likely not to impede effective competition, mainly
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19 What is the substantive test for clearance?

The Commission determines in its assessment whether the notified
concentration will lead to a significant prevention, restriction or
distortion of effective competition, in particular, whether it will
result in the creation or strengthening of a dominant position in the
relevant market.
The LPC provides the following general criteria for the
assessment as to whether a concentration prevents, restricts or
distorts competition:
• the structure of the relevant market;
• actual and potential competitors;
• the market position of the undertakings concerned and their economic and financial power;
• the alternatives available to suppliers and users in the relevant
market;
• legal and other barriers to entry on the relevant market;
• the domestic and international competitiveness of the undertakings concerned;
• supply and demand trends for the relevant goods or services (or
both);
• the development of technical and economic progress; and
• the interests of the intermediate and ultimate consumers.
In the proceedings, the Commission will assess the effect that the
intended concentration is likely to have. In practice, the Commission
often relies on criteria developed by the European Commission. We
are not aware that the Commission’s approach has been affected by
the economic crisis.
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures, but the
Commission would assess whether the establishment of the joint
venture is likely to trigger ‘spill over’ effects on the competitive
behaviour of the parent companies.
21 What are the ‘theories of harm’ that the authorities will investigate?

See question 19. The theory of harm applied by the Commission is in
general very much in line with the approach under EU competition
law. In addition to a test of dominance (over 40 per cent market
share), the Commission will consider anti-competitive effects that
could potentially arise out of a concentration (eg, loss of current and
potential competition, unilateral effects resulting from horizontal
mergers, joint dominance, conglomerate effects, vertical effects).
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The LPC exempts companies performing activities in the public
interest as well as official monetary institutions if the application of
the LPC could prevent them from performing activities in the public
interest (ie, from performing entrusted affairs).
According to its 2009 Report, the Commission rejected a
merger notification regarding the acquisition of 51 per cent of
the shares in the public Serbian petroleum company NIS due to a
lack of jurisdiction. The Commission took the view that the Law
on Confirming the Agreement in the Oil and Gas Sector (Official
Gazette of the Republic of Serbia – International Agreements,
No. 83/2008), which required the Republic of Serbia to sell 51
per cent of the shares in NIS to the acquirer, constituted a lex
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specialis and that therefore it did not have jurisdiction to assess
this concentration.
We are not aware that the Commission’s approach has been
affected by the economic crisis.

the sugar business). In 2012, the Commission issued conditional
clearance decisions in the context of the acquisition of a bankrupt
company in the retail sector and with regards to a merger relating to
the sector of e-prepaid top-up cards and services for mobile phones.

23 To what extent does the authority take into account economic
efficiencies in the review process?

26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The Commission will, to some extent, take into account economic
efficiencies in assessing whether a concentration prevents, restricts or
distorts competition. However, since the Commission is a relatively
new institution, there is hardly any precedent on the Commission’s
approach in this respect.

Since there are no specific provisions in the LPC that identify the
type of remedies acceptable and the practice of the Commission in
this regard is scarce, the Commission often relies on the practice
developed by the European Commission.

Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Commission is competent (inter alia) to issue a clearance decision,
a conditional clearance decision or to prohibit the concentration.
The Commission will prohibit the concentration if the conditions
for approval (see questions 19 and 21) are not fulfilled. If the
Commission understands (following a first assessment of the case)
that the notified concentration may not fulfil the conditions for
approval, it will inform the notifying party about the relevant facts,
evidence and other elements on which this assessment is based. The
notifying party may then present its view before the Commission
and propose modifications (conditions and obligations) in order
to meet the requirements for approval within a given time frame
set by the Commission. If the Commission, after the modification
of the notification, concludes that the concentration no longer
raises serious doubts, it shall issue a conditional clearance decision
providing conditions and obligations intended to ensure that the
undertakings concerned comply with the commitments they entered
into with the Commission in order to approve the concentration.
Such commitments are binding for the parties and, in the case of a
breach, the Commission may repeat the proceedings.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The LPC provides for the undertakings concerned the possibility to
propose conditions and obligations to remedy competition concerns
(see question 24). However, the LPC does not specify the type of
remedies acceptable in order to receive merger clearance. Hence,
they have to be negotiated in the course of the proceedings on an
individual basis.
In 2009, the Commission issued two conditional clearance
decisions. In the first case the acquirer was ordered to maintain
certain current lease agreements of which the target company was
the lessor and to annually report on the status of those agreements
for the next three consecutive years. In the second case (a foreignto-foreign transaction in the aviation business) the undertakings
concerned were obliged to maintain an existing code-share agreement
for a certain flight route to or from Belgrade and to abstain from
increasing the ticket price on that flight route for a certain period
of time without prior approval from the Commission. We are not
aware that any conditional clearance decisions have been issued by
the Commission in 2010. In 2011, after exhaustive negotiations,
the Commission prohibited the implementation of a concentration
in the sugar sector since it found that the remedies proposed were
insufficient to compensate for the distorting effects caused by the
concentration. However, this decision was overturned on appeal
by the Administrative Court and the Commission conditionally
approved the concentration in early 2013 (the commitments, inter
alia, included the divestment of a part of the target’s business in
Serbia to an unrelated, financially sane buyer with experience in
www.gettingthedealthrough.com

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

See question 25. Given that the LPC was enacted only in 2009 and
the Commission was only established in 2006, there has been little
opportunity to establish a practice.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The LPC does not contain specific provisions on ancillary restraints.
The authors consider it not unlikely that the Commission would take
the view that a clearance decision by the Commission would cover
restraints ancillary to the concentration.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

In Phase I proceedings, customers and competitors are not involved
in the review process.
In Phase II proceedings, the Commission may require information
and data from the undertakings concerned, competitors, customers,
complainants, public bodies and organisations (eg, communal
authorities, statisticians, tax authorities). Also, third parties can
submit observations to the Commission.
The LPC explicitly defines who is not considered to be a party
in the proceedings:
• providers of information and data;
• experts and organisations whose analysis is used in the procedure; and
• other public entities and organisations cooperating with the
Commission in the proceedings.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

In line with the LPC, the Commission publishes in the Official
Gazette and on the website of the Commission (www.kzk.org.rs)
general information about decisions made on the infringement of
competition (eg, the infringement of the filing or standstill obligation)
and orders to initiate ex officio proceedings. A notice on the
submission of a merger filing is not being published.
Since 2012 the Commission makes public the operative part of
its decisions in cases where a concentration receives clearance, or a
notification is withdrawn on request of the parties (eg, because the
transaction is cancelled). In turn, where a notification is rejected (eg,
because the Commission finds that it is incomplete), the Commission
will make public the entire decision. Also, it appears from a recent
case that in the event of the prohibition of a concentration at least
the operative part of such decision is likely to be made public. A
party wishing to avoid a publication of its case (eg, because the
transaction has not yet been publicly announced) would have to
submit a well-founded reasoning why confidentiality is of utmost
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Update and trends
Since 2009, the Serbian merger control regime has been governed by
the Law on the Protection of Competition (LPC). The LPC introduced a
number of substantial changes to the merger control regime in Serbia,
including new merger thresholds which led to a decrease of notifiable
mergers in Serbia. Moreover, under the LPC the Commission has been
vested with the power to impose fines autonomously, without having to
take recourse to a misdemeanour court.
Although it still remains to be seen whether this new fining
competence will lead to a general shift in fining practices with regard
to merger control in Serbia, there are already clear indications that
the Commission has started applying its new competence. For
example, in 2011 the Commission imposed a fine of approximately
e25,000 on an undertaking for failing to provide (upon repeated
request from the Commission) certain information requested in the
course of merger proceedings. Moreover, in 2013, the Commission
opened an investigation against a Serbian company for failure to file a
concentration.
As in previous years, the Commission has also further
underpinned its willingness to block concentrations where it is
not possible to remedy competition law concerns. For example, in
one case, after exhaustive negotiations, the Commission in 2011
prohibited the implementation of a concentration in the sugar sector,

importance (instead of simply stating that it considers the case and
related information to be confidential).
Only the parties to the proceedings may request access to the file.
Third parties who may have an interest in monitoring the procedure
receive only general information on the course of the proceedings.
A party that provided information to the Commission may
request from the Commission that it protects its source of information
or the information itself, provided that there is a justified reason
to believe that the disclosure of the source or the information itself
may cause substantial damages. The president of the Commission is
competent for issuing the respective order on the protection of the
source or the protection of information.
Merger filings also receive some publicity from the Commission’s
annual report on its activities for the preceding year.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Commission generally cooperates with antitrust authorities
in other jurisdictions, in particular with those from the region (ie,
Bosnia and Herzegovina, Bulgaria, Croatia, Hungary, Macedonia,
Romania and Slovenia). In June 2010, it concluded a memorandum
of understanding with the Austrian competition authority that, inter
alia, refers to the exchange of case-related information. In 2011 and
2012 the international cooperation has been further increased (eg,
in 2012, cooperation agreements were signed with the competition
authorities of Kazakhstan, Romania and Russia).
In addition, the Commission cooperates with a number of
international organisations that are (to some extent also) involved
in antitrust matters. Such organisations include the International
Competition Network (ICN), the Organisation for Economic
Co-operation and Development (OECD), the Secretariat of the United
Nations Conference for Trade and Development (UNCTAD) and the
Network for the Protection of Competition in South Eastern Europe.
Within the framework of Serbia’s Stabilisation and Association
Agreement, the Commission also cooperates on regular basis with
the European Commission and the Delegation of the European
Union to Belgrade.
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essentially due to the fact that it considered the proposed remedies
as being insufficient to compensate for the distorting effects of the
concentration. However, this decision was overturned on appeal by
the Administrative Court. Subsequently, the Commission conditionally
approved this concentration in early 2013 (the commitments, inter alia,
included the divestment of a part of the target’s business in Serbia to
an unrelated, financially sane buyer which has experience in the sugar
business). Further, in 2012 the Commission issued two conditional
clearance decisions, one concerning the acquisition of a bankrupt
company and the other relating to the sector of e-prepaid top-up cards/
services for mobile phones. In the case of the bankrupt company, the
commitments included especially the prohibition to further expand the
retailing network in certain municipalities in Serbia. In the latter top-up
card/services case, the Commission ordered the divestment of certain
assets of the undertakings concerned (eg, GPRS terminals for prepaid
top-up of mobile phones). Moreover, the acquirer was also ordered to
establish a general and harmonised cascade rebate policy towards its
direct customers after the closing of the transaction.
Although the Commission already announced in its 2011 Report
that it would prepare a guideline on frequently asked questions in the
merger control sector, this guideline has not yet been published.

Judicial review
32 What are the opportunities for appeal or judicial review?

Against the final decision of the Commission a legal action may be
filed with the Administrative Court (which became operational in
2010). For a recent example of judicial review see, eg, the successful
appeal submitted in a case relating to the sugar industry (see question
25).
33 What is the usual time frame for appeal or judicial review?

The legal action has to be filed within 30 days from the date the
decision was submitted to the party concerned. The Administrative
Court shall then decide at the latest within a period of two months.
However, the law does not provide for a sanction if the court fails
to issue its decision within this period. In practice, judicial review
may take several months, depending on the complexity of the case.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In 2008, according to publicly available information, the
Commission (still under the provisions of the CPL) initiated with
regards to a foreign-to-foreign merger misdemeanour proceedings
against a Croatian company (and a responsible person within
such company) with a misdemeanour court for implementing a
concentration without obtaining the Commission’s prior approval.
When the misdemeanour court rejected the Commission’s request, it
filed an appeal the outcome of which has not been published. Further
details of this case have not been made public. In 2009, a foreignto-foreign merger in the aviation business received clearance only
subject to certain remedies (the undertakings concerned were obliged
to maintain an existing code-share agreement for a certain flight
route to or from Belgrade and to abstain from increasing the ticket
price on that flight route for a certain period of time without prior
approval from the Commission). In general, enforcement activities
of the Commission are increasing.
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35 What are the current enforcement concerns of the authorities?

36 Are there current proposals to change the legislation?

One of the current concerns of the Commission is the possibility
of enforcing the sanctions specified in question 12 in the event of a
foreign-to-foreign merger where the undertakings concerned do not
have a registered entity in Serbia.

There is currently one proposal to change the LPC in order to
comply with remarks and recommendations of the EU Commission
expressed in its 2012 Progress Report for Serbia. The proposed
amendments, in particular, relate to the statutory limitation period
for imposing a fine (which is proposed to be prolonged) and the fact
that the Commission should pay interest on fines overturned by a
successful appeal (despite the fact that the fine funds currently go to
the state budget and not to the Commission, which is a self-financing
institution). Further, the timeframe for in-depth merger investigations
is proposed to be extended to four months (instead of three months).
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation is the Singapore Competition Act (Cap 50B)
(the Competition Act), which was passed in October 2004. The
Competition Act is administered and enforced by the Competition
Commission of Singapore (the Commission), which was established
as a statutory body under the Competition Act, and is under the
purview of the Ministry of Trade and Industry. The Commission has
powers to investigate and impose sanctions. The Competition Act,
with some exceptions (set out in its Third and Fourth Schedules),
applies generally to prohibit:
• anti-competitive agreements (section 34 prohibition);
• the abuse of a dominant position (section 47 prohibition); and
• mergers and acquisitions that substantially, or may be expected
to substantially, lessen competition within any market in Singapore (section 54 prohibition).
The Competition Act was implemented in three phases. On 1
January 2005, the provisions establishing the Commission came
into force. The provisions on anti-competitive agreements, decisions
and practices; abuse of dominance; enforcement; appeal processes;
and other miscellaneous areas under the Competition Act came into
force on 1 January 2006. The provisions relating to mergers and
acquisitions came into force on 1 July 2007.
Laws against anti-competitive behaviour in respect of particular
industry sectors such as telecommunications, media, post, gas and
electricity can be found in certain statutes that regulate such sectors,
and are enforced by industry-specific regulators. These industry
sectors are carved out from the Competition Act. On cross-sectoral
competition matters, the Commission will work with the relevant
sectoral regulator to determine which entity is best placed to handle
the case in accordance with the legal powers given to each. The
Commission and the sector-specific regulators will cooperate and
coordinate closely to prevent double jeopardy and to minimise the
regulatory burden in dealing with the case. The lead will be taken
by the agency best placed in terms of the ability to investigate the
alleged anti-competitive conduct and impose any necessary remedies.
2

What kinds of mergers are caught?

Subject to certain exclusions and exemptions, mergers and anticipated
mergers that result, or may be expected to result, in a substantial
lessening of competition within any market in Singapore will be caught.
Under section 54(2) of the Competition Act, a merger is regarded
as occurring for the purpose of the Competition Act if:
• two or more undertakings, previously independent of one
another, merge;
• one or more persons or other undertakings acquire direct or indirect control of the whole or part of one or more other undertakings; or
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the result of an acquisition by one undertaking (the first undertaking) of the assets (including goodwill), or a substantial part
of the assets, of another undertaking (the second undertaking)
is to place the first undertaking in a position to replace or substantially replace the second undertaking in the business or, as
appropriate, the part concerned of the business in which that
undertaking was engaged immediately before the acquisition.

Section 54(7) of the Competition Act provides that a merger shall
not be deemed to occur if:
• the person acquiring control is a receiver or liquidator acting as
such or is an underwriter acting as such;
• all of the undertakings involved in the merger are, directly or
indirectly, under the control of the same undertaking;
• control is acquired solely as a result of a testamentary disposition, intestacy or the right of survivorship under a joint tenancy;
or
• control is acquired by an undertaking, the normal activities of
which include the carrying out of transactions and dealings in
securities for its own account or for the account of others under
the circumstances set out in section 54(9) of the Competition Act.
For the definition of ‘control’, please refer to question 4.
As set out in the Fourth Schedule of the Competition Act, the
section 54 prohibition does not apply to any merger:
• if the economic efficiencies arising or that may arise from the
merger outweigh the adverse effects due to the substantial lessening of competition in the relevant markets in Singapore;
• approved by any minister or any regulatory authority where the
requirement for approval is imposed by written law (in the case
of the Monetary Authority of Singapore, section 54 also does not
apply where the requirement for approval is imposed by instruments issued under written law);
• under the jurisdiction of another regulatory authority under any
written law relating to competition or a code of practice relating
to competition issued under any written law (eg, in the energy,
telecommunications and media industries); or
• relating to the supply of licensed and regulated ordinary letter
and postcard services, potable piped water, wastewater management services, licensed and regulated scheduled bus services,
licensed and regulated rail services, and licensed and regulated
cargo terminal operations.
Where the Commission proposes to make an unfavourable decision, the merging parties may apply to the minister for trade and
industry, within 14 days of the date of the notice, for the merger
to be exempted on the ground of any public interest consideration.
The Guidelines clarify the meaning of ‘public interest consideration’
with reference to section 2 of the Act. ‘Public interest considerations’ for the purposes of the Act refer to ‘national or public security,
defence and such other considerations as the minister may, by order
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published in the Gazette, prescribe.’ Therefore, for a matter to qualify
as a ‘public interest consideration’ for the purpose of an exemption
from section 54 of the Act, such a matter will first have to be gazetted. The minister’s consideration of an application for a transaction
to be exempted on the ground of any public interest consideration is
hence limited to matters of national or public security and defence,
unless other matters are gazetted as such. The decision of the minister
will be final. The minister may revoke any exemption of a merger (or
anticipated merger) that has been granted if he or she has reasonable
grounds for suspecting that the information on which he or she based
the decision was incomplete, false or misleading in a material particular. As of 1 July 2013, the minister has not exercised his power to
gazette any matter on the basis of the ‘public interest considerations’
set out under section 2 of the Act.
3

What types of joint ventures are caught?

A joint venture is subject to the section 54 prohibition if it is
considered a ‘merger’ under the Competition Act. A joint venture
constitutes a merger when:
• it is subject to joint control;
• it operates in the market and performs all the functions of an
autonomous economic entity operating in that market; and
• it is intended to operate on a lasting basis.
Joint ventures are broadly defined as collaborative arrangements by
which two or more undertakings devote their resources to pursue a
common objective.
Joint control exists where two or more parties have the possibility of exercising decisive influence over the undertaking, including
the power to block actions which determine the strategic commercial behaviour of the undertaking. It is characterised by the possibility of a deadlock resulting from the power of two or more parent
companies to reject proposed strategic decisions, and a requirement
of consensus in determining the commercial activities of the joint
venture. Please refer to question 4 for further elaboration on the
definition of control.
A joint venture is subject to the section 54 prohibition only if it
operates in the market and performs the functions normally carried
out by undertakings operating on that market. Joint ventures that
take over one specific function – for example, R&D or production –
without access to the market will generally not be caught. However,
a joint venture that uses the distribution network of its parent companies or relies heavily or entirely on sales to its parent companies
may be performing the functions of an autonomous economic entity,
as may a trading company operating in a trade market.
Joint ventures are subject to the section 54 prohibition only if
they operate on a lasting basis. This may be shown by the commitment of resources from parent companies to perform its functions.
Provisions that provide for the dissolution of the joint venture, the
withdrawal of parent companies or a fixed duration for the joint
venture do not prevent the joint venture from being considered as
operating on a lasting basis. For joint ventures of a fixed duration to
be considered as operating on a lasting basis, it must be sufficiently
long in order to bring about a lasting change in the structure of the
undertakings concerned, or where the agreement provides for possible continuation of the joint venture. On the other hand, a joint
venture will not be considered to operate on a lasting basis where it
is established for a short finite duration.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The essence of ‘control’ is the ability to exercise ‘decisive influence’
in relation to an undertaking.
For this purpose, control of an undertaking is seen to exist if,
by reason of rights, contracts or any other means, decisive influence
www.gettingthedealthrough.com
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is capable of being exercised with regard to the activities of the
undertaking and, in particular, by:
• ownership of, or the right to use all or part of, the assets of an
undertaking; or
• rights or contracts that enable decisive influence to be exercised
with regard to the composition, voting or decisions of the organs
of an undertaking.
The Commission considers that decisive influence is generally
deemed to exist if there is ownership of more than 50 per cent of the
voting rights. Where the ownership is between 30 per cent and 50
per cent of the voting rights of the undertaking, there is a rebuttable
presumption that decisive influence exists. ‘Voting rights’ refers to all
the voting rights attributable to the share capital of an undertaking
that are currently exercisable at a general meeting. However, these
thresholds are only indicative and control could potentially be
established at levels below these thresholds if other relevant factors
provide strong evidence of control. Other forms of voting rights will
also be taken into account in assessing control.
Besides legal ownership through the acquisition of property rights
and securities, de facto control may also be established. As there are
no precise criteria for determining when an acquirer gains de facto
control of an undertaking’s activities, the Commission will adopt a
case-by-case approach taking into account all relevant circumstances.
In determining whether decisive influence is capable of being
exercised, all circumstances must be considered, and not solely the
legal effect of any instrument, deed, transfer, assignment or other act.
It is possible that decisive influence may be capable of being
exercised by a person who has only a minority interest. For example,
control may exist where minority shareholders have additional
rights that allow them to veto decisions that are essential for the
strategic commercial behaviour of the undertaking, such as the
budget, business plans, major investments, the appointment of senior
management or market-specific rights.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

In general, mergers should be notified to the Commission if the
merger parties think the merger may result in a substantial lessening
of competition within any market in Singapore. Merger parties
should note the risk that if a merger is not notified, the Commission
may investigate a merger or anticipated merger on its own initiative
if it has reasonable grounds for believing that section 54 has been
infringed or will be infringed, and accordingly direct remedies or
impose financial penalties.
The Commission is unlikely to consider a merger or anticipated
merger to give rise to competition concerns unless it meets or crosses
the following indicative thresholds:
• the merged entity will have a market share of 40 per cent or
more; or
• the merged entity will have a market share of between 20 and
40 per cent and the post-merger market share of the three largest
firms, that is, the concentration ratio of three largest firms (CR3),
is 70 per cent or more.
If the merger situation meets or crosses either of the two thresholds,
the Commission may review the merger situation further. However,
since market concentration is only one of the various factors used
in assessing a merger situation, a merger that does not cross the
thresholds but raises competition concerns may still be subject to
the Commission’s consideration.
The Commission is also unlikely to investigate a merger situation
that only involves small companies, namely where the turnover in
Singapore in the financial year preceding the transaction of each
of the parties is below S$5 million and the combined worldwide
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turnover in the financial year preceding the transaction of all of the
parties is below S$50 million.
The above thresholds are merely indicative, and the Commission
may investigate merger situations that fall below these indicative
thresholds in appropriate circumstances. Conversely, merger
situations that meet or exceed the thresholds stated in the notification
guidelines are not necessarily prohibited by section 54.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Notification to the Commission for a decision in respect of a
merger or anticipated merger is voluntary. If a merger or anticipated
merger meets or exceeds the thresholds indicated in question 5,
the Commission encourages merger parties to consider making an
application for a decision, as the Commission is likely to give further
consideration to the merger situation before being satisfied that it
does not raise any competition concerns under the Competition Act.
To assist with the planning and consideration of future mergers,
in particular at the stage when the merger parties consider it necessary
to preserve the confidentiality of the transaction, the Commission is
prepared to give confidential advice on whether or not a merger is
likely to raise competition concerns in Singapore, with the necessary
qualification that such advice is provided without having taken
into account third party views. The Commission also qualifies that
confidential advice is also only available in certain circumstances, and
at the absolute discretion of the Commission, so that its resources
may be managed appropriately.
Following self-assessment, merger parties may approach the
Commission for confidential advice if the following conditions are
met. First, the merger must not be completed but there must be a
good faith intention to proceed with the transaction, as evidenced to
the satisfaction of the Commission by the party or parties requesting
the confidential advice. Second, the merger must not be in the public
domain. In exceptional circumstances, the Commission may consider
giving confidential advice in relation to mergers that are no longer
confidential, but the requesting party or parties must provide good
reasons as to why they wish to receive confidential advice. Third, the
merger situation must raise a genuine issue relating to the competitive
assessment in Singapore. For example, there may be a genuine issue if
there is a lack of relevant precedent and therefore the Commission’s
approach to the merger situation is genuinely in doubt. On the other
hand, there would be no genuine issue if, for example, both merger
parties have an insignificant market presence in Singapore. Finally,
the requesting party or parties are expected to keep the Commission
informed of significant developments in relation to the merger
situation in respect of which confidential advice was obtained, for
example, completion date or abandonment of the merger.
Prior to 1 July 2012, the Commission was unable to accept the
notification of an anticipated merger if it was still confidential. This
new process, introduced as part of the Commission’s revisions of
the merger procedures, allows parties to obtain guidance from the
Commission early in the merger process without having to wait until
the public announcement of the transaction. The Commission has
not set out filing fees for confidential advice.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

With regard to foreign-to-foreign transactions, merger parties
should note that the Competition Act will apply to any merger or
anticipated merger that substantially lessens competition or that may
substantially lessen competition in any market in Singapore for goods
and services, notwithstanding that the merger takes place outside
Singapore or that any party to the merger resides outside Singapore.
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8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Singapore does not have general legislation prohibiting, or requiring
consent for, foreign investment. Some sectors and industries, however,
have specific requirements on foreign ownership. For example,
sections 11 and 12 of the Newspaper and Printing Presses Act require
the approval of the minister of communications and information
before any person can become a substantial shareholder (5 per cent),
a 12 per cent shareholder, or an indirect controller of a newspaper
company. The Telecoms Competition Code requires that approval
from the Infocomm Development Authority is obtained before any
party becomes a 12 per cent controller, a 30 per cent controller, or
obtains effective control of a telecommunications licensee, or obtains
a business of a telecommunications licensee as a going concern.
In addition to the general framework provided by the
Competition Act, there are also sectoral competition regulatory
frameworks (please see question 1).
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Notification is voluntary and the Competition Act does not specify
any deadlines for notification. If the merger parties wish to notify
their merger to the Commission for a decision, they may do so at
any time before, during or after the merger. In the case of completed
mergers, parties are encouraged to notify as soon as possible after
completion. Parties that wish to apply for a decision for an anticipated
merger should only do so when the anticipated merger is no longer
confidential. In deciding whether or not to notify a merger and when
to notify the Commission, merger parties should bear in mind that the
Commission may ‘unwind’ a merger that has already been effected,
and (in the case of intentional or negligent infringements) impose
financial penalties, if the Commission decides that the merger infringes
the section 54 prohibition.
As such, there are no deadlines for notification or sanctions for
failure to notify. Merger parties have the option of proceeding, at
their own commercial risk, with any merger during the notification
process, before notifying the Commission, or without notifying the
Commission at all.
10 Who is responsible for filing and are filing fees required?

Any party to a merger or anticipated merger may apply to the
Commission for a decision. The Commission encourages joint filing.
In general, the filing fees for mergers or anticipated mergers are
as follows:
• where the turnover of the target undertaking or asset is equal to
or less than S$200 million, the fee payable is S$15,000;
• where the turnover of the target undertaking or asset is between
S$200 million and S$600 million, the fee payable is S$50,000;
and
• where the turnover of the target undertaking or asset is above
S$600 million, the fee payable is S$100,000.
If the acquiring or merger party is a small or medium sized enterprise
(SME), the filing fee will be S$5,000. SMEs have been defined in
the Competition (Fees) Regulation 2007 as follows: businesses with
annual sales turnover of not more than S$100 million or employing
no more than 200 staff.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

For waiting periods, refer to question 17 which sets out the
general timetable for clearance. Notification is voluntary and there
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is no requirement to suspend the implementation of a merger or
anticipated merger prior to clearance.
However, parties who give effect to or proceed with mergers
prior to clearance by the Commission should note that they do so at
their own commercial risk.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

As mentioned above, no requirement to suspend a merger or
anticipated merger is specified in the Competition Act. However,
where there is completion before clearance and the Commission
subsequently finds that the merger infringes or is likely to infringe the
section 54 prohibition, the Commission may take action to remedy,
mitigate or prevent the harmful effect of infringement and prevent
the recurrence of infringement. The Commission has the power to,
inter alia, require a merger to be dissolved or modified. Please see
question 24 for more details.
Parties should also note that the Commission has the power to
take interim measures where it has not completed its investigations
but has a reasonable suspicion that the section 54 prohibition has
been infringed or will be infringed. It may make such directions as it
considers appropriate for the purpose of preventing merger parties
from taking any action that might prejudice the Commission’s ability
to consider the merger situation and to impose the appropriate
remedies; preventing serious, irreparable damage to a particular
person or category of persons; or to protect the public interest. These
measures could include a direction that the merger or anticipated
merger be suspended. As a matter of practice, the Commission is
unlikely to use these powers unless it believes that there is a real
possibility of the merger situation raising serious competition
concerns. In view of the risks involved in proceeding to implement a
merger that may infringe the prohibition, the parties may well choose
to voluntarily suspend it in whole or in part.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Notification of a merger is voluntary and merger parties may, at their
own risk, proceed with closing before clearance or without seeking
clearance. This applies equally to foreign-to-foreign mergers. Parties
should take note of the actions that the Commission may take in the
event that the merger is found to have an anti-competitive effect in
Singapore (please see question 24).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

There is no prohibition against closing before clearance. However,
parties should take note of the actions that the Commission may
take in the event that the merger is found to have an anti-competitive
effect in Singapore (please see question 24).
15 Are there any special merger control rules applicable to public
takeover bids?

There are no special rules in the Competition Act itself. Takeovers
and mergers in Singapore are subject to non-statutory rules in the
Singapore Code on Take-overs and Mergers, which is administered
by the Securities Industry Council. Parties involved in public takeover
bids should refer to the Singapore Code on Take-overs and Mergers
and the Securities Industry Council Practice Statement on the Merger
Procedures of the Competition Commission of Singapore for further
information.
An offeror making a ‘mandatory general offer‘ subject to the
Singapore Code on Take-overs and Mergers is required to include
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a pre-condition that the offer lapses if the Commission proceeds
to a Phase 2 review or prohibits the acquisition before the close of
the offer. If the Commission prohibits the acquisition, the Securities
Industry Council may require the offeror to reduce its shareholding
back to the level before the mandatory general offer was triggered.
An offeror making a ‘voluntary general offer’ subject to the Singapore Code on Take-overs and Mergers may choose to impose a
pre-condition that the offer lapses if the Commission proceeds to a
Phase 2 review or prohibits the acquisition before the close of the
offer, and may include further conditions that the Commission’s
favourable decision must be on terms acceptable to the offeror.
16 What is the level of detail required in the preparation of a filing?

Before submitting Form M1 and commencing the formal notification
process, merger parties intending to make an application may approach
the Commission for pre-notification discussions (PNDs), to facilitate
their preparation of the form and to expedite the review process. PNDs
are intended to help merger parties ascertain what information will be
required by the Commission during the merger review process, and to
help the Commission plan its work to facilitate an expeditious merger
review process. The Commission is prepared to engage in PNDs for
anticipated mergers not yet in the public domain, but will not entertain
discussions on purely speculative or hypothetical transactions.
Merger parties seeking a PND should contact the Commission
by phone or email. The formality and length of the PND process
depends on the preference of the merger parties, the complexity of
the transaction, and potential concerns raised by the merger. The
Commission considers PNDs to be most useful where parties can
provide a draft Form M1.
During the PND, the Commission will help to identify the
information needed to provide a complete submission and any other
useful information that might expedite its review. For mergers that
involve more complex products or that raise potential competition
issues, PNDs minimise the risk that the mergers are not cleared in
Phase 1. The Commission will generally not, in the context of PNDs,
give its views on whether a merger situation is likely to require a
Phase 2 assessment or if it would lead to a substantial lessening in
competition.
The Commission will review a merger situation in one or two
phases and the level of detail required will increase with each phase.
For each phase, merger parties must submit the duly completed
merger review Forms M1 and M2 respectively (available on the
Commission’s website at www.ccs.gov.sg).
Form M1 requires information relating to, inter alia:
• ownership structure;
• the notified transaction;
• the activities of the merger parties;
• the industries affected;
• the market definition;
• market shares;
• efficiency gains; and
• ancillary restrictions, if they are included in the notification.
Merger parties are also required to provide their competitive
assessment of the transaction, including:
• their assessments of the counterfactual (the competitive situation
without the merger);
• competitors in the market;
• barriers to entry;
• existing and future countervailing buyer power;
• coordinated and non-coordinated effects of the transaction;
• vertical effects, if there is a potential vertical relationship between
the merger parties; and
• cooperative effects of the joint venture, if the transaction is a joint
venture.
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Form M2 requires further information relating to, inter alia:
• the significant relevant product and geographic markets;
• the market conditions of these markets, including the structure
of demand and supply;
• the position of the relevant undertakings in the relevant product
markets;
• the importance of research and development;
• the prevalence of cooperative agreements;
• possible efficiency gains arising from the merger;
• the likely effects of the merger; and
• any applicable failing firm or division arguments that the merger
parties wish to submit.
This information may also be submitted voluntarily by the applicant
when submitting Form M1 in order to expedite the process in more
complex cases. Otherwise, the submission of Form M2 will only be
required when the Commission is of the view that it is necessary to
proceed to a Phase 2 review, and in which case the applicant will be
notified accordingly.
Parties should note that even where the applicant has submitted
complete Forms M1 or M2, the Commission may require the
applicant to provide additional information, over and above that
which is required under Forms M1 and M2 during its review process
in order to enable it to assess the merger situation.
17 What is the timetable for clearance and can it be speeded up?

There are two phases of review (see question 18). The Commission’s
Guidelines give an indicative time frame of 30 working days to
complete a Phase 1 review and this time frame commences from
the date on which the Commission accepts a complete Form M1
and the requisite filing fee. Should the Commission find that it is
necessary to proceed to a Phase 2 review, the indicative time frame
for completion is 120 working days commencing from the date on
which the Commission receives a complete Form M2.
The receipt of an application by the Commission does not in
any way indicate that the application is complete. The indicative
time frames for the review of the merger notification commence
only when the Commission receives a complete form that meets
all the applicable filing requirements, accompanied by the relevant
supporting documents and the appropriate fee. To avoid any
unnecessary delay, merger parties should therefore ensure that the
relevant forms are complete and meet all the filing requirements.
The Commission strongly encourages merger parties to engage
the Commission in pre-notification discussions (PNDs). PNDs permit
the parties to ascertain information that will be necessary for their
notification and help the Commission to plan its work to facilitate
an expeditious merger review process. PNDs also minimise the risk
that a merger cannot be cleared in Phase 1. Please see question 17
for details on PNDs.
Merger parties may also wish to request confidential advice
from the Commission to seek the Commission’s view on whether
merger is likely to raise competition concerns in Singapore and
whether a notification is necessary. However, it should be noted
that the Commission’s confidential advice is not binding and the
Commission reserves the right to investigate mergers in all cases
where confidential advice is given.
18 What are the typical steps and different phases of the investigation?

Two separate processes are available to parties before notification to
the Commission. First, parties may seek confidential advice from the
Commission on whether or not a merger is likely to raise competition
concerns in Singapore and therefore whether a notification is advisable. Please see question 6 for details on confidential advice. Second,
parties may engage the Commission in pre-notification discussions
(PNDs) to discuss the content and timing of their notifications in
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order to expedite the merger review process. Please see question 17
for details on PNDs.
Confidential advice may be requested through the Commission’s
hotline or by email. The Commission will then agree on a provisional
timeline for the parties to submit full information similar to that
required in Form M1. Third party contact details are not required
and third party views will not be sought, and the Commission does
not expect to request further information. The Commission expects
a full and frank account of the likely competitive effect of the merger
in Singapore. The Commission will carry out an internal assessment
of the merger and may meet with the requesting parties. The
Commission expects to provide its confidential advice, in the form
of a letter stating whether the merger is likely to raise competition
concerns in Singapore and whether notification is advisable, within
14 days of receiving all the required information. The advice is not
binding on the Commission and the merger may be investigated
regardless of the advice given.
PNDs are similarly commenced by contacting the Commission through its hotline or by email. No specific timetable is given,
although the Commission states that their length and formality
depend on the preference of the merger parties, the complexity of
the transaction and the concerns that the merger may raise. The
Commission states that PNDs are most useful where a draft Form
M1 is provided.
The formal notification process begins with the filing of Form
M1 with the Commission. The Commission will first determine if
the application is complete, with the necessary supporting documents
and filing fees. Once a completed form M1 that meets all the applicable filing requirements is accepted, the indicative timeframe of 30
working days for Phase 1 review commences and the Commission
will review (investigate) the transaction to determine whether it falls
within the meaning of a ‘merger’ or ‘anticipated merger’ as defined
in the Competition Act (and as outlined in question 2 above), and
whether the transaction is excluded under paragraphs 1 and 2 of the
Fourth Schedule of the Competition Act. The Commission will then
proceed to evaluate the application only if the transaction falls within
the purview of the Competition Act.
The Commission adopts a two-phase approach when evaluating
applications.
Phase 1

Phase 1 review entails a quick review and allows merger situations
that clearly do not raise any competition concerns to proceed without
undue delay.
The Commission expects to complete a Phase 1 review within 30
working days commencing from the date on which the Commission
receives a completed Form M1, accompanied by the relevant
supporting documents and appropriate fee. The Commission may
extend the Phase 1 review period in exceptional circumstances. By
the end of this period, the Commission will decide whether to issue
a favourable decision to allow the merger situation to proceed or to
carry on to a Phase 2 review.
Phase 2

If, during the Phase 1 review, the Commission is unable to conclude
that a merger situation does not raise competition concerns and is of
the view that a more detailed examination of the merger is required,
it will notify the merger parties of the decision to carry out a more
detailed assessment (ie, Phase 2 review). The indicative time frame
of 120 working days for a Phase 2 review commences when the
Commission receives a complete Form M2.
During the review, the Commission may impose interim
measures to preserve its ability to review the merger situation further
or preserve its ability to impose appropriate remedies later, or both.
Interim measures may also be imposed as a matter of urgency to
protect public interest or to prevent serious, irreparable damage to
persons.
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Apart from notifications, the Commission may also investigate
a merger arising from a third-party complaint or other sources
of information (such as media publicity) if there are reasonable
grounds for suspecting that the section 54 prohibition has been
or will be infringed. The Commission may exercise its powers of
investigation, which include the right to require the production of
specified documents or information, the power to enter premises
with or without a warrant, and the power to search premises with a
warrant. The Commission may also invite comments from interested
third parties on the merger situation under investigation through a
notice on the Commission’s website.
Substantive assessment
19 What is the substantive test for clearance?

For the Commission to clear the merger or anticipated merger, it
must be satisfied that the merger does not, or will not be expected
to, result in a substantial lessening of competition within any market
in Singapore for goods or services. In applying the substantial
lessening of competition test, the Commission will evaluate the
prospects for competition in the future with and without the merger
(commonly termed as a comparison between the ‘factual’ and the
‘counterfactual’). In many cases, the best guide to the appropriate
counterfactual will be the prevailing conditions of competition in the
market without the merger. However, the Commission will take into
account likely and imminent changes in the structure of competition
in order to reflect as accurately as possible the nature of rivalry
without the merger. For instance, where one of the parties is a failing
firm, pre-merger conditions of competition might not prevail even
without the merger.
Further, a merger or anticipated merger may be exempted on the
ground of public interest with the approval of the minister for trade
and industry, or by virtue of one of the exclusions specified in the
Competition Act itself.
As set out in the Fourth Schedule of the Competition Act, the
section 54 prohibition does not apply to any merger:
• if the economic efficiencies arising, or that may arise, from the
merger outweigh the adverse effects due to the substantial lessening of competition in the markets in Singapore;
• approved by any minister or any regulatory authority where the
requirement for approval is imposed by written law (in the case
of the Monetary Authority of Singapore, section 54 also does not
apply where the requirement for approval is imposed by instruments issued under written law);
• under the jurisdiction of another regulatory authority under any
written law relating to competition or a code of practice relating
to competition (eg, in the energy, telecommunications and media
industries); or
• relating to the supply of licensed and regulated ordinary letter
and postcard services, potable piped water, wastewater management services, licensed and regulated scheduled bus services,
licensed and regulated rail services, or licensed and regulated
cargo terminal operations.
20 Is there a special substantive test for joint ventures?

No, the same test applies. Please see questions 3 and 19.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Commission has set out the factors that it will take into account
in its assessment of the competitive effects of a merger in the CCS
Guidelines on the Substantive Assessment of Mergers.
In the case of horizontal mergers, the Commission has stated
that a horizontal merger may result in a substantial lessening of
competition by virtue of coordinated or non-coordinated effects, or
both.
www.gettingthedealthrough.com

SINGAPORE
Non-coordinated effects may occur where, as a result of a merger,
the merged entity could raise prices (or reduce output or quality)
with the objective of increasing profits due to the loss of competition
between the merged entities. Other firms in the market may also
find it profitable to raise their prices due to the loss of competitive
pressure arising from the merger. For example, the higher prices of
the merged entity’s products may cause some customers to switch to
rival products, thereby increasing demand for the rivals’ products.
The Commission considers the risk of non-coordinated effects to be
higher where the markets concerned possess some of the following
characteristics:
• there are few firms in the affected market or markets;
• the merger parties have large market share;
• the merger parties are close rivals, and deal with products that
are considered by customers to be the ‘next best alternative’ to
each other’s products;
• customers have little choice of alternative suppliers, whether
because of the absence of alternatives, switching costs, or the
ability of suppliers to price discriminate;
• rivals find it difficult to react quickly to changes in price, output
or quality;
• the merged entity’s competitors have little or no spare capacity
to increase supply of the products in the event that the merged
entity reduces output, and there is little prospect of expansion of
existing capacity;
• there is no strong competitive fringe capable of sustaining sufficient levels of post-merger rivalry; or
• one of the merger parties is a recent new entrant or a potentially
strong new entrant which could have had a significant competitive effect on the market.
This list of considerations, although indicative, is not exhaustive.
Coordinated effects may arise where the merger increases
the possibility that, post-merger, firms in the same market may
coordinate their behaviour to raise prices or reduce quality or output.
In its assessment of the coordinated effects of a merger situation,
the Commission will examine whether the following three outcomes
(that are conducive to coordination) may be expected to arise by
virtue of a merger situation:
• participating firms are able to align their behaviour in the market;
• participating firms have the incentive to maintain the coordinated behaviour. This means, for example, that any deviation
from the coordination is detectable, and the other firms are able
to inflict credible ‘punishment’ on the deviating firms through
retaliatory behaviour; and
• the coordinated behaviour is sustainable in the face of other competitive constraints in the market.
The Commission will also consider the structure of the market,
its characteristics and any history of coordination in the market
concerned. The CCS Guidelines on the Substantive Assessment of
Mergers also set out the factors that the Commission will take into
account to analyse the ability of firms to align their behaviour in the
market, the incentives that firms have to maintain the coordinated
behaviour and the sustainability of coordinated behaviour.
Where a merger might be expected to result in a substantial
lessening of competition, the Commission will consider other
relevant factors that have the potential to offset this effect, including:
• new entry and the threat of new entry;
• the ability of rival firms in the market to expand their capacity
quickly;
• countervailing buying power of customers that may have the
potential to constrain the ability of the merged entity to raise
prices;
• efficiencies that arise that sufficiently outweigh the detriments to
competition in Singapore that are caused by the merger; or
• failing firm or division defences.
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In the case of non-horizontal mergers, the CCS Guidelines on
the Substantive Assessment of Mergers describe situations in
which vertical mergers and conglomerate mergers may trigger
competition concerns. With respect to vertical mergers, factors that
the Commission will consider include the possibility of foreclosure,
increased potential for collusion, and the creation of barriers to entry.
With respect to conglomerate mergers, factors that the
Commission will consider include the likelihood of the conglomerate
merger increasing the feasibility of anti-competitive strategies
and whether it may facilitate coordination. In assessing whether
a conglomerate merger could have anti-competitive effects, the
Commission will consider the ability of customers to exercise
countervailing power and whether another firm could replicate the
portfolio of products offered by the merged entity. The Commission
will also consider whether the creation of the portfolio of products
itself represents a strategic barrier to entry.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The minister for trade and industry has the power to exempt a
merger or an anticipated merger on the ground of any public interest
consideration. The power may be exercised on the application of a
merger party, which has been notified that the Commission proposes
to issue a decision that the section 54 prohibition has been infringed.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Competition Act allows the Commission to take efficiency gains
into account at two separate points in the analytical framework. First,
efficiencies may be taken into account where they increase rivalry in
the market so that no substantial lessening of competition would result
from a merger. For example, the efficiency gains from the merger
between two of the smaller firms in a market enable the merged entity
to exert greater competitive pressure on its larger competitors. Second,
efficiencies may also be taken into account where they do not avert a
substantial lessening of competition, but will nevertheless result in net
economic efficiencies in markets in Singapore, that is, these efficiencies
are sufficient to outweigh the detrimental effects to competition in
Singapore as a result of the merger.
In order to be taken into account by the Commission, efficiencies
must be demonstrable (in that they are clear and quantifiable and are
likely to arise with the merger within a reasonable period of time)
and merger-specific.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Where the Commission, upon completion of its investigations,
decides that there has been an infringement of the section 54
prohibition or that an anticipated merger, if carried into effect, will
infringe the section 54 prohibition, it will decide on the appropriate
action to remedy, mitigate or prevent the harmful effects of such
practice and to prevent the recurrence of infringement.
The Commission may implement the remedies by issuing
directions or by accepting commitments. The direction may prohibit
an anticipated merger from being carried into effect or require a
merger to be dissolved or modified in such manner as directed. The
direction may also require the merger parties to:
• dispose of such operations, assets or shares of the undertaking
as may be specified by the Commission in such a manner as the
Commission may require;
• enter into legally enforceable agreements specified by the Commission and designed to prevent or lessen the anti-competitive
effects that have arisen;
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•
•

provide a performance bond, guarantee or other form of security
on such terms and conditions as the Commission may determine;
or
pay to the Commission such financial penalty in respect of the
infringement as the Commission may determine if the Commission is satisfied that the infringement has been committed intentionally or negligently.

The financial penalty imposed by the Commission may not exceed
10 per cent of the turnover of the business of the undertaking in
Singapore for each year of infringement for such period, up to a
maximum of three years. The Commission’s basis of calculation
of financial penalties is generally set out in its Guidelines on the
Appropriate Amount of Penalty and particularly in respect of
infringements of section 54, its Guidelines on Merger Procedures.
The Commission may accept commitments at any time during a
review or during an investigation before a final decision on whether
there has been an infringement. Commitments are generally proposed by the merger parties. If the Commission considers proposed
commitments to be acceptable, it will seek public comments on its
website and solicit third party views. The commitments, if accepted,
will be published as part of a favourable decision. The favourable
decision may be revoked if the commitments are breached. Applications may be made to the Commission to vary, substitute or release
a commitment.
Both directions and commitments are enforceable in the District
Court.
The Competition Act also gives the Commission the power
to take interim measures. Please also see question 12 on possible
sanctions.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Merger parties may propose, and the Commission may accept,
commitments at any time during a review or during an investigation,
before a final decision on whether there has been an infringement.
Commitments are generally proposed by the merger parties. The
commitment must aim to prevent or remedy the adverse effects
to competition identified. If the Commission considers proposed
commitments to be acceptable, it will seek public comments on its
website and solicit third party views. The commitments, if accepted,
will be published as part of a favourable decision. The favourable
decision may be revoked if the commitments are breached.
Applications may be made to the Commission to vary, substitute or
release a commitment.
Generally, the Commission will only accept commitments that
sufficiently and clearly address the adverse effects to competition
and are proportionate to them. According to the CCS Guidelines on
the Substantive Assessment of Mergers, a precondition to accepting
any commitment is that the Commission must be confident that
the competition concerns identified can be resolved through the
commitment. Further, the commitments must not give rise to new
competition concerns or require substantial monitoring by the
Commission.
There are broadly two types of remedies that the Commission may
consider: structural remedies and behavioural remedies.
Structural remedies are generally preferred to behavioural ones
because they clearly address the market structure issues that give
rise to the competition problems and require little monitoring by the
Commission. Typically, structural remedies require the sale of one of
the overlapping businesses or assets that has led to the competition
concern. The CCS Guidelines on the Substantive Assessment of
Mergers states that ideally, this should be a self-standing business
which is capable of being fully separated from the merger parties,
and in most cases, will be part of the acquired enterprise. The sale
should be completed within a specified period.
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In appropriate cases, the Commission will consider other
structural or quasi-structural remedies, for example, the divestment
of the buyer’s existing business (or part of it) or an amendment to
intellectual property licences.
The Commission will consider behavioural remedies in
situations where it considers that divestment will be impractical or
disproportionate to the nature of the concerns identified. Further,
behavioural remedies may sometimes be necessary to support
structural divestment.
In general, in assessing which remedies would be appropriate
and comprehensive, the Commission will take into account how
adequately the action would prevent, remedy or mitigate the
competition concerns caused by the merger. The Commission’s
starting point will be to choose the remedial action that will restore
the competition that has been, or is expected to be, substantially
lessened as a result of the merger. Given that the effect of a merger is
to change the structure of the market, remedies that aim to restore
all or part of the pre-merger market structure are likely to be a more
direct way of addressing the adverse effects, although other remedies
may be considered in view of the associated costs and effectiveness.
Before the sale of any business, the Commission must approve
the buyer. This is to ensure that the proposed buyer has the necessary
expertise, resources and incentives to operate the divested business
as an effective competitor in the marketplace. If that is not the case,
it is unlikely that the proposed divestiture will be considered as an
effective remedy for the anti-competitive effects previously identified.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

In the Commission’s recently revised CCS Guidelines on Merger
Procedures 2012, the Commission specifically sets out a process
whereby the Commission and the merger parties can resolve
competition concerns in Phase I by way of commitments. Merger
parties are encouraged to take the initiative to propose suitable
commitments that can appropriately resolve any competition
concerns that they foresee arising from the merger situation. This
can be done at any time during the review process.
The Commission will indicate competition concerns in an ‘issues
letter’ to the merger parties where the Commission considers that
a Phase 2 review may be appropriate, although this letter does
not constitute a decision to proceed to a Phase 2 review. At this
stage, parties may propose commitments to address the competition
concerns in Phase 1.
If, towards the end of a Phase 2 review, the Commission is of
the preliminary view that the merger situation is likely to give rise
to a substantial lessening in competition, it will issue a Statement
of Decision (Provisional) to the merger parties, stating the facts on
which the Commission relies, and its reasons. It may outline remedies
that the Commission considers appropriate. The Commission will
give the parties an opportunity to make written representations to
the Commission, which will also be the last opportunity to propose
commitments or to give its views on remedies proposed by the
Commission. The Commission may consider and impose alternative
remedies different from those proposed by the parties.
If the Commission considers proposed commitments to be
acceptable, it will seek public comments on its website and solicit
third party views. The commitments, if accepted, will be published
as part of a favourable decision. The favourable decision may be
revoked if the commitments are breached.
Applications may be made to the Commission to vary, substitute
or release a commitment. Such applications must be made in writing
and include an explanation as to whether the competition concerns
addressed by the commitment still exist and what impact the
variation, substitution or release of the commitment will have on the
competition concerns. The Commission may consult with persons it
thinks appropriate by publishing a notice on its website.
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It is likely that Phase 1 will have to be extended by 20 days or
more to accommodate the commitments procedure. Phase 2 may
also have to be extended if a commitment procedure is commenced
in Phase 2. Time extensions are at the discretion of the Commission,
which also reserves the right to terminate the commitments process
at any time.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

From the publicly available decisions as of 1 July 2013, all mergers
cleared were unconditional, with no remedies required.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Ancillary restrictions to a merger or anticipated merger are defined
in the CCS Guidelines on the Substantive Assessment of Mergers
as agreements, arrangements or provisions that are directly related
and necessary to the implementation of a merger. Such ancillary
restrictions are excluded from the prohibition against anticompetitive agreements (section 34 prohibition) and the prohibition
against abuse of dominance (section 47 prohibition) under the
Third Schedule of the Competition Act. To be directly related,
the restriction must be connected with the merger but ancillary or
subordinate to its main object. A restriction is likely to be necessary
if, for example, in the absence of the restriction, the merger would
not go ahead or could only go ahead at substantially higher costs,
over an appreciably longer period, or with considerably greater
difficulty. In addition, in determining the necessity of the restriction,
considerations such as whether its duration, subject matter and
geographical field of application are proportionate to the overall
requirements of the merger will also be taken into account. Merger
parties must demonstrate that they have chosen the alternative that
is the least restrictive of competition.
Merger parties should conduct a self-assessment as to whether
any agreements, arrangements or provisions that are not integral to
the merger, but which are concluded in conjunction with the merger,
qualify as ancillary restrictions. For merger parties seeking greater
legal certainty, the Competition Act allows for ancillary restrictions
to be notified to the Commission in two ways:
• merger parties may notify the ancillary restrictions as part of
the merger notification and provide the necessary information in
Form M1. The Commission will consider these ancillary restrictions in the review of the merger situation and may seek third
party views; or
• in the event that the merger parties do not make a notification
in respect of the merger situation itself, they can choose to file
a separate notification for guidance (under sections 43 or 50 of
the Competition Act) or a decision (under sections 44 or 51 of
the Competition Act) as to whether the agreement, arrangement
or provision concerned constitutes an ancillary restriction.
In filing such notifications, merger parties should provide the
following details of each ancillary restriction:
• details of each restriction;
• an explanation as to why each ancillary restriction may infringe
the section 34 prohibition, the section 47 prohibition, or both,
but for the exclusion of ancillary restrictions from these prohibitions; and
• an explanation as to why each ancillary restriction is directly
related and necessary to the implementation of the merger
situation.
The Commission will then make a decision as to whether the
agreements, arrangements or provisions that have been notified
qualify as ancillary restrictions.

357

SINGAPORE
Parties should note that even if the Commission gives guidance or
a decision to the effect that an agreement, arrangement or provision
is likely to qualify as an ancillary restriction, this does not prevent
the Commission from taking further action in respect of the ancillary
restriction if the Commission finds that the underlying merger
has infringed, or the underlying anticipated merger if carried into
effect will infringe, the section 54 prohibition, or if the underlying
anticipated merger is not subsequently effected.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The Commission also requires the contact details of the five most significant competitors and customers to be provided in the notification
forms, as well as of the five most significant end-users if these are not
customers. The Commission may contact them to solicit feedback in
relation to the notified mergers.
The Commission will gather information about the competitive
effect of the merger situation from the applicant and from third
parties, including customers, competitors, suppliers, and other
regulatory bodies and government departments, where relevant. The
details of the merger will be published on the public register on the
Commission’s website (please see question 30).
Complainants may make complaints to the Commission by online
form, fax, telephone or email. The Commission will acknowledge
receipt of the complaint within three working days and may ask for
further information and may launch a formal investigation if there
are reasonable grounds for suspecting that the merger may result
in a substantial lessening of competition. The Commission prefers
that complaints are not anonymous, although the Commission will
protect the complainant’s identity as far as possible if the complainant
is concerned.
Parties that suffer loss or damage as a result of the infringement
will have a private right of action to seek relief in civil proceedings.
Such rights of private action will only arise after the Commission
has made a decision that a merger has infringed the section 54
prohibition and the appeal period has expired or, where an appeal
has been brought, upon the determination of the appeal. There is
also a two-year time bar from the time the Commission has made
its decision or from the determination of the appeal, whichever is
later. The relief that the court may grant includes an injunction or
declaration, damages, and such other relief as the court deems fit.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Upon acceptance of a satisfactory Application, the Commission will
publish the details of notified mergers or anticipated mergers on the
public register on the Commission website at www.ccs.gov.sg. The
information is in the form of a comprehensive, non-confidential
summary provided by the applicants, including at least the following
information:
• the names of the merger parties;
• a description of the transaction;
• a description of the business activities of the merger parties
worldwide and in Singapore;
• a description of the overlapping goods or services, including
brand names;
• a description of substitute goods or services;
• the applicant’s views on definition of the relevant market(s), the
way in which competition functions in this market, barriers to
entry and countervailing buyer power, and the competitive effects
of the merger.
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Third parties are invited to comment on the merger via an invitation
to comment on the Commission’s website and when the Commission
consults on commitments.
When applying to the Commission, merger parties must include
all relevant information including information that may be confidential. When submitting an application, parties must provide the
Commission with both confidential and non-confidential versions.
Non-confidential versions are necessary for the Commission’s purposes of facilitating discussions and meetings with third parties
and publishing a non-confidential version of its decision as soon as
possible.
In the confidential versions of submissions, confidential information must be enclosed in square brackets. In non-confidential versions, redactions must be marked by square brackets containing the
word ‘confidential’, with a separate annex identifying the confidential information and giving reasons why the information should be
treated as confidential.
Information is confidential only if, in the Commission’s opinion,
disclosure of the information would:
• significantly harm the legitimate business interests of an undertaking, where it is commercial information;
• significantly harm an individual’s interest, where it relates to an
individual’s private affairs; or
• be contrary to the public interest.
Confidentiality claims over other forms of information are generally
not accepted, including business information that would not cause
harm to the business, the merger parties’ views of the competitive
effects of the merger, or information that is readily ascertainable by
any reasonably diligent market participant or trade analyst. Where
excessive or unreasonable confidentiality claims are made, the
Commission may stop the working timeframe until the applicant
files an acceptable non-confidential version. In the revised CCS
Guidelines on Merger Procedures 2012, the Commission specifically
cautioned against blanket and overly wide confidentiality claims.
The Commission will generally treat parties’ submissions on
confidentiality seriously. In exceptional circumstances, the Commission may wish to disclose confidential information, in which case
it will discuss with parties in advance to minimise any detriment.
The Commission will give applicants the opportunity to review its
draft decision before publication to determine whether it contains
confidential information.
Parties should note that the Commission has, by statute, the final
discretion to decide whether or not information is confidential.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Provision is made in the Competition Act for the Commission to enter
into cooperation arrangements with any foreign competition body
with approval from the minister for trade and industry. Cooperation
may take the form of information exchange or any other assistance
as necessary to assist in the enforcement or administration of
competition laws.
Recently, it appears that the Commission intends to cooperate
with antitrust authorities in other jurisdictions. The Commission’s
recently revised Form M1, effective from 1 July 2012, includes
specific questions on which other jurisdictions parties intend to
notify (or have notified) the merger. Parties are requested to notify
the Commission of any material change in status in relation to any
of the notifications to overseas competition agencies, including,
for example, approvals, unfavourable decisions and negotiations
of commitments. Parties are also asked if they would be willing to
provide the Commission with a waiver allowing the Commission
to exchange confidential information with competition agencies in
other jurisdictions.
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Update and trends
The Commission published its revised CCS Guidelines on Merger
Procedures 2012 (Merger Procedures Guidelines 2012) on 20 June
2012. The new guidelines came into effect on 1 July 2012. The main
changes introduced by the Merger Procedures Guidelines 2012 are
discussed below.
First, the Merger Procedures Guidelines 2012 introduce new
turnover thresholds under which the Commission is unlikely to
investigate merger situations. These are where the turnover of each
party in Singapore in the financial year preceding the transaction is
below S$5 million, and the combined worldwide turnover of all the
parties in the financial year preceding the transaction is below S$50
million.
Second, the Merger Procedures Guidelines 2012 introduce the
possibility of approaching the Commission for confidential advice
on whether or not a merger is likely to raise competition concerns in
Singapore and therefore whether a notification is advisable, with the
qualification that such advice is given without taking into account third
party views. Confidential advice is available only where the following
conditions are met. First, the merger must not be completed but
there must be a good faith intention to proceed with the transaction,
as evidenced to the satisfaction of the Commission by the party
or parties requesting the confidential advice. Second, the merger
must not be in the public domain. In exceptional circumstances, the
Commission may consider giving confidential advice in relation to
mergers that are no longer confidential, but the requesting party or
parties must provide good reasons as to why they wish to receive
confidential advice. Third, the merger situation must raise a genuine
issue relating to the competitive assessment in Singapore. For
example, there may be a genuine issue if there is a lack of relevant
precedent and therefore the Commission’s approach to the merger

Judicial review
32 What are the opportunities for appeal or judicial review?

There is a right of appeal to the Competition Appeal Board (the
Board) against any decision by the Commission in respect of a merger
or anticipated merger or any direction (including interim measures)
imposed by the Commission. An appeal against the Commission’s
decision in respect of a merger or anticipated merger may be made by
any merger party, while an appeal against a direction may be made by
the person to whom the Commission gave the direction. The Board
can confirm, impose, revoke or vary a direction, or make any other
direction or decision, as long as it is a decision or direction that the
Commission itself could have given. There is no right to appeal to the
Board against the Commission’s refusal to accept any commitments
offered, but appeals may be made against the Commission’s refusal
to vary, substitute or release existing commitments. An appeal to the
Board against a direction imposed will not operate to suspend that
direction, except in the case of appeals against financial penalties.
The infringement decision and the direction will remain in effect
(unless suspended by an interim order made by the Board or, in the
case of a further appeal, the relevant appeal court).
Parties may make further appeals against the decisions of the
Board to the High Court and then to the Court of Appeal, but only
on points of law and the quantum of the financial penalty. Such an
appeal can only be made by a party to the proceedings in which the
decision of the Board was made. The High Court may determine any
such appeal by confirming, modifying or reversing the decision of
the Board and making such further or other order on appeal. There
is a further right of appeal from decisions of the High Court in the
case of decisions made by that Court in the exercise of its original
civil jurisdiction.
It is also possible to bring an action in judicial review. To do
so, parties must make an application under order 53 of the Rules
of Court, before a judge, for leave to bring an action in judicial
review. Once leave is granted, parties must make the judicial review
application within 14 days (see question 33).
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situation is genuinely in doubt. On the other hand, there would
be no genuine issue if, for example, both merger parties have an
insignificant market presence in Singapore. Finally, the requesting
party or parties are expected to keep the Commission informed of
significant developments in relation to the merger situation in respect
of which confidential advice was obtained, for example, completion
date or abandonment of the merger.
Third, Form M1 was revised to require a detailed competitive
assessment of the merger, through specific questions on the parties’
view of the industries affected by the merger, the relevant market for
assessment, the barriers to entry, the counterfactual, and whether the
merger is likely to result in a substantial lessening of competition.
Fourth, the Commission cautioned against excessive or
unreasonable confidentiality claims. Claiming confidentiality over
information that cannot reasonably be considered as commercially
sensitive or relating to the personal affairs of an individual may result
in the Commission stopping the 30 working day working timeframe
until a non-confidential version that meets the Commission’s
requirements is filed.
Finally, the Commission issued more details on the procedure for
making commitments. Merger parties may propose commitments at
any time during the review process. If necessary, the Commission will
indicate the final opportunities for the parties to make commitments
in Phase 1 and Phase 2, through an ‘issues letter’ for Phase 1
and through a Statement of Decision (Provisional) in Phase 2. The
Commission also provided an indicative extension of Phase 1 by 20
working days to accommodate a commitments procedure.
With regard to merger clearances, six mergers were notified in
2012 and one merger has been notified in 2013, as of 1 May 2013.
All were cleared after a Phase 1 review.

As of 1 May 2013, the Board has not received any appeals from
any Commission decisions in respect of a merger or anticipated
merger, although there have been seven appeals in respect of
infringement decisions in respect of anti-competitive agreements and
abuse of dominance. There have to date been no appeals from the
Board to the High Court, and no cases of judicial review in respect
of Commission decisions.
33 What is the usual time frame for appeal or judicial review?

A party who wishes to appeal to the Board on a decision as to whether
a merger has infringed the section 54 prohibition must lodge a notice
of appeal in the prescribed form within four weeks of the date on
which the appellant was notified of the contested decision or the date
of publication of the decision, whichever is the earlier. The Board
may, on the application of the appellant, in its discretion extend the
time limit provided for the lodgement of the notice of appeal.
As soon as is practicable, the Board shall: set a timetable
outlining the steps to be taken by the parties in preparation for the
oral hearing of the appeal, whether pursuant to the directions of
the Board or otherwise; fix the date for the oral hearing; notify the
parties in writing of the date and place for the oral hearing and of
any timetable for that hearing; and if it considers it necessary for
the expeditious disposal of the appeal, send the parties a report that
contains a summary of the factual context of the case and the parties’
principal submissions.
The Competition Act does not prescribe a time frame or
limitation period for judicial review. Accordingly, the time frame is
prescribed by the Rules of Court of Singapore. Under order 53, rule
1 of the Rules of Court, no application for a mandatory, prohibiting
or quashing order may be made unless leave to make such an
application has been granted. For quashing orders, leave will not be
granted to apply for the same unless the application was made within
three months after the date of the proceedings.
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Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The provisions relating to mergers and acquisitions came into force
on 1 July 2007. As of 1 May 2013, a total of 36 mergers have been
notified to the Commission, of which 34 have been cleared and two
have been withdrawn.
35 What are the current enforcement concerns of the authorities?

In the past year, the Commission continued to focus its enforcement
efforts against anti-competitive agreements. On 28 March 2013, the
Commission issued an infringement decision against 12 motor vehicle
traders for engaging in bid-rigging activities at public auctions.
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The Commission has also recently completed a review of its
merger procedures and guidelines, and introduced new merger
procedures which came into effect on 1 July 2012. Please see the
‘Update and trends’ section.
36 Are there current proposals to change the legislation?

There are no current proposals to revise or change the Competition
Act; however, the Commission has recently completed a review of
its merger procedures, and has published a revised version of its
Guidelines on Mergers Procedures. See ‘Update and trends’ for a
summary of the major changes, and the relevant questions above for
details on the changes.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Merger control, as well as other aspects of competition law, are substantially governed by Act No. 136/2001 on Protection of Economic
Competition (the Act). The Act became effective on 1 May 2001 and
was last amended by Act No. 387/2011 with effect as of 1 January
2012. It is expected that in the course of 2013 a currently pending
bill will be passed by the Slovak Parliament that will introduce some
amendments to the Act. To the extent possible, these modifications
are already discussed below (as they stood as of 31 May 2013).
The details concerning the content of the notification and
the respective documents required are set forth in the Decree No.
204/2009 (as amended by the Decree No. 402/2011) and regarding
the calculation of turnover in the Decree No. 269/2004 (as amended
by the Decree No. 403/2011). Both Decrees are intended to be cancelled, whereby the Decree No. 204/2009 specifying the details of
the notification shall be replaced by the new Decree and the Decree
No. 269/2004 shall be partially incorporated in the amendment of
the Act and some aspects shall be regulated by soft law.
The filing fee is determined by the Act on Administrative Fees.
The General Administrative Procedural Act applies to any procedural matters not specifically regulated in the Act.
The relevant authority for merger control (and competition
law in general) is the Antimonopoly Office of the Slovak Republic
(AMO). More information on the AMO may be found on its website, www.antimon.gov.sk.
2

What kinds of mergers are caught?

The Act defines the following as a concentration:
• a merger or amalgamation of two or more separate undertakings
(including mergers and amalgamations pursuant to special legislation, as well as ‘economic mergers’, ie, situations whereby the
undertakings concerned become economically combined, while
retaining their legal independence, especially in the case of joint
economic management);
• the acquisition of direct or indirect control by an undertaking or
several undertakings over another undertaking or part of another
undertaking or undertakings; or
• t he creation of a joint venture controlled by two or more independent undertakings, performing on a lasting basis all the
functions of an autonomous economic entity (full-function joint
venture).
A concentration does not arise if banks, branches of foreign banks,
other financial institutions or insurance companies, the normal activities of which include trading in securities on their own accounts or
on the accounts of others, temporarily acquire securities with a view
to reselling them. This exemption only applies if they do not exercise
voting and other rights with a view to influencing the competitive
www.gettingthedealthrough.com

behaviour of that undertaking or if they exercise these voting rights
only with a view to preparing for the sale of the entire undertaking
or part thereof or the sale of securities, provided that this sale is
effected within one year of the date of acquisition of the securities. If
the disposal is not reasonably possible within this period of time, it
may – upon request – be extended by the AMO. Further exemptions
exist under special laws, for example, regarding the acquisition of
control over an undertaking by liquidation trustees under the Commercial Code or by the bankruptcy trustee under the Bankruptcy Act.
3

What types of joint ventures are caught?

The creation of a joint venture controlled by two or more independent undertakings, performing on a lasting basis all the functions of
an autonomous economic entity (full-function joint venture), constitutes a concentration (see question 2). If the creation of such joint
venture has as its object or effect the coordination of the competitive
behaviour of undertakings, the AMO appraises such coordination in
accordance with the cartel prohibition (articles 4 and 6 of the Act).
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

According to the Act, ‘control’ is the ability to exercise a controlling
influence on the activities of an undertaking, especially by means of:
• ownership rights or other rights to the undertaking or part
thereof; and
• rights, contracts or other facts allowing the exercising of a controlling influence on the composition, voting or decisions taken
by bodies belonging to the undertaking.
Minority interests are caught only provided that they confer control
by any of the means described above.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The AMO must be notified of a concentration where in the business
year preceding the concentration:
• the combined Slovak turnover of the undertakings concerned
amounted to at least €46 million and each of at least two of the
undertakings concerned achieved a turnover of at least E14 million in Slovakia; or
• t he worldwide turnover of at least one of the undertakings concerned amounted to at least E46 million and
•	in case of a merger or amalgamation of two or more separate undertakings (including mergers and amalgamations
pursuant to special legislation, as well as ‘economic mergers’, ie, situations whereby the undertakings concerned
become economically combined, while retaining their legal
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independence, especially in the case of joint economic management) the turnover of at least one other undertaking concerned amounted to at least E14 million in Slovakia; or
•	in case of the acquisition of direct or indirect control by an
undertaking or several undertakings over another undertaking or part of another undertaking or undertakings, the
turnover of the target (which must be different from the
undertaking meeting the worldwide E46 million threshold)
amounted to at least E14 million in Slovakia; or
•	in case of the creation of a joint venture controlled by two
or more independent undertakings, performing on a lasting
basis all the functions of an autonomous economic entity
(full-function joint venture), the turnover of at least one joint
venture partner (which must be different from the undertaking meeting the worldwide €46 million threshold) amounted
to at least E14 million in Slovakia.
For the purpose of turnover calculation, ‘turnover’ means a total
of revenues, yields or incomes from the sale of goods, to which – if
applicable – in addition financial assistance granted to the undertaking has to be added. Financial assistance means financial aid granted
by a state authority, municipality or other legal person pursuant
to special legislation, which concerns an activity performed by the
undertaking and will be reflected in the price of its goods, and the
undertaking is the recipient of the respective aid.
The turnover of an undertaking concerned includes:
(i)	the turnover of the undertaking concerned;
(ii)	 the turnover of undertakings in which the undertaking concerned
directly or indirectly:
•	holds more than 50 per cent of the share capital;
•	is entitled to exercise more than 50 per cent of the voting
rights;
•	has the right to appoint more than 50 per cent of the members of bodies belonging to the undertaking; or
•	has the right to manage the undertaking;
(iii)	the turnover of undertakings having the rights referred to in (ii)
in an undertaking related to the undertaking concerned;
(iv)	the turnover of undertakings in which the undertakings referred
to in (iii) have the rights referred to in (ii); and
(v)	the turnover of undertakings in which two or more undertakings
referred to in (i) to (iv) have joint rights as referred to in (ii).
In case of an acquisition of direct or indirect control over an undertaking or part of one undertaking or several undertakings, only the
turnover pertaining to the acquired undertaking (or the relevant parts
thereof) being subject to the concentration are taken into account for
the purpose of turnover calculation.
Turnover generated by sales or services between companies
belonging to the same group is not taken into account.
Two or more concentrations that individually do not meet the
merger control thresholds (and thus are not subject to control by the
AMO) that are effected between the same undertakings within two
years are deemed to constitute one single concentration that occurred
on the date of the occurrence of the last concentration.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

If a transaction constitutes a concentration within the meaning of
the Act (see question 2) and exceeds the jurisdictional thresholds (see
question 5), filing is mandatory.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign transactions are subject to Slovak merger
control if they qualify as a concentration (question 2) and meet the
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jurisdictional thresholds set out above (question 5). The currently
applicable jurisdictional thresholds (which entered into force in January 2012) intensified the local nexus requirement of notifiable concentrations. As a result, many foreign-to-foreign transactions that
previously required a merger notification in Slovakia today usually
fall outside the scope of the AMO’s jurisdiction.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no special rules on foreign investments.
Approval or at least a notification of acquisitions of interests
above certain thresholds is required in certain special sectors, including energy, financial and media.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no explicit filing deadline. However, in any event the concentration has to be notified to the AMO prior to its implementation
(ie, before any rights or obligations resulting from a concentration
are executed) and after:
• an agreement on which the concentration is based has been
concluded;
• the acceptance of a bid in a public tender has been announced;
• a state authority’s decision has been delivered to an undertaking
(eg, certain sector specific approvals);
• announcement of a takeover bid;
• the day on which the European Commission informed an undertaking that the transaction falls within the jurisdiction of the
AMO; or
• the day on which a particular event that led to the concentration
occurred.
The notification can also be filed with the AMO prior to the conclusion of an agreement or other event causing the concentration to
arise, provided that it results in a concentration that requires a filing
with the AMO. Such notification must also contain reasoning and
documents certifying the facts essential for the concentration.
In the event of a failure to notify the concentration, the AMO
may impose a fine of:
• up to 10 per cent of the undertaking’s worldwide turnover generated in the preceding business year; or
• up to E330,000 on an undertaking that generated a turnover not
exceeding E330 or has not achieved any turnover, or in case its
turnover cannot be calculated.
10 Who is responsible for filing and are filing fees required?

The responsibility for the submission of the filing depends on the
type of the concentration. Against this background, the filing has to
be submitted:
• jointly by the parties to the concentration in the case of a merger
or amalgamation of two or more independent undertakings;
• in the case of a public tender by the selected bidder;
• in the case of a decision issued by a state authority on a merger
or amalgamation of undertakings pursuant to special legislation,
by the parties to the concentration jointly;
• in the case of a takeover bid by the proposer of the takeover bid;
• in any other cases the notification has to be submitted by the
undertaking or undertakings that acquire control over another
undertaking or part of another undertaking or undertakings.
According to our recent experience, the AMO applies a formalistic
approach with regards to the identity of the notifying party, which
is based on the concept and understanding of the terms ‘party to the
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administrative proceedings’ and ‘undertaking concerned’ as defined
in the Act. As a consequence, the AMO usually requests that the
entity which is stated in the filing as the notifying party is the utmost
controlling entity of the respective group of companies. Therefore, in
order to avoid the submission of an (from the AMO’s formal perspective) incomplete filing, it is advisable to closely follow the outlined
principles when drafting the notification and/or to discuss potential
issues with the AMO prior to the submission of the notification.
The filing fee is determined by the Act on Administrative Fees. It
currently amounts to E5,000.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

For details on the waiting period see question 18.
The intended concentration must not be implemented prior to
clearance, ie, the undertakings concerned may not exercise rights or
obligations arising from the intended concentration until the AMO
issues a clearance decision (suspension obligation). However, the Act
recognises the following exemptions:
• in the case of a public tender, the selected bidder may make its
bid provided that it does not exercise the voting rights arising in
relation to the implementation of the bid;
• the implementation of a public takeover bid or of transactions
with securities at the securities market through which control is
acquired from various subjects, provided that:
•	such concentration is immediately notified to the AMO; and
•	the acquirer of the control does not exercise its voting rights
related to these securities or only does so to maintain the full
value of its investments based on an individual exemption
granted by the AMO (see question 17); and
• in case of trading of publicly marketable securities pursuant to
special legislation, unless the buyer or the seller knew or could
have known that a notifiable concentration pursuant to the Act
had arisen.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

If the suspension obligation is breached (closing before clearance),
the AMO may impose fines (see question 9).
In addition, the AMO may oblige the parties to restore the level
of competition that existed prior to the implementation of the concentration, especially by ordering the division of a company or the
transfer of rights, or imposing of other obligations.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The sanctions for closing before clearance (see question 12) are applicable also in case of foreign-to-foreign mergers. However, we are not
aware of any recent cases in this regard.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

In general, foreign-to-foreign concentrations are assessed and treated
in the same way as local concentrations. The Act does not provide
for hold-separate (carve-out) solutions.
15 Are there any special merger control rules applicable to public
takeover bids?

As mentioned in question 11, certain actions related to public takeover bids are – by law – exempted from the standstill obligation.
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16 What is the level of detail required in the preparation of a filing?

In essence, according to the Act the notification must contain the
following items:
• information on the parties to the concentration (ie, their business
activities);
• description of the concentration;
• information on the capital, financial and personnel structure;
• information on affected markets (ie, generally in the case of horizontal overlaps, each market where the parties to the concentration will have a combined market share of 15 per cent or more,
and, in case of vertical relations, each market where at least one
party to the concentration will have a market share of 25 per cent
or more);
• information concerning the possibility of market entry;
• information on cooperation agreements;
• information on trade associations;
• general market information;
• information on cooperative effects of a joint venture;
• reasons for and effects of the concentration and the impact on
competition;
• underlying documentation; and
• confirmation of the payment of the administrative fee.
Further details regarding the information and documentation to be
submitted in the notification are set out in the Decree No. 204/2009
on the Details Concerning the Notification and the Respective Documents (as amended by the Decree No. 402/2011). The power of
attorney is not required to be notarised and apostilled.
The Slovak merger control regime does not provide for a short
form notification. Therefore, as a general rule, each notification (even
if it does not pose any competition law concerns) has to include all
the (detailed) information. However, in practice – on request of the
parties – the AMO may agree to reduce the scope of information
required on a case-to-case basis. It is expected that an amendment
of the Act that likely will enter into force later in 2013 (see question
1) will introduce the possibility to submit a short-form notification.
According to the AMO, details about its applicability and scope will
be set out in the new decree that is intended to be introduced (see
question 1).
If some of the required information is not available, the parties
may ask (in the filing) for a waiver from providing such data or
provide their best estimates or at least an indication, from where the
AMO could get the information.
The filing and all documents must be submitted in the Slovak
language. In practice, the AMO tends to agree with the submission of
certain documents (such as annual reports) in English or the translation of only certain parts thereof into Slovak.
17 What is the timetable for clearance and can it be speeded up?

The Act does not provide for the possibility of obtaining a waiver or
expedited proceedings. For the clearance timetable, please see question 18.
Under exceptional circumstances, however, the AMO may (upon
request of the parties) permit the implementation of the concentration prior to clearance if there are ‘serious reasons’, for example,
serious financial problems or insolvency threats. The AMO has to
decide on the request within 25 working days following its submission (however, this time period at earliest starts running only once the
notification is being considered as ‘complete’ by the AMO).
It is expected that the amendment of the Act, which will likely
enter into force later in 2013 (see question 1), will modify the above
insofar as (i) the period for issuing a decision granting an exemption
from the suspension obligation will already start running as of the
submission of such request, and (ii) the time period for deciding on
the respective request will be shortened to 20 days.
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18 What are the typical steps and different phases of the investigation?

Substantive assessment

Following the submission of the notification, the AMO issues an
official letter informing the parties about the initiation of proceedings, and assesses whether it is competent to review the notified
concentration.
Then the AMO assesses the completeness of the filing. It is recommendable to be in contact with the authority during this stage in
order to ensure that this period is short. If the AMO finds that the
submitted notification does not contain all the required information,
it will issue a request for additional information. Once the filing is
accepted as ‘complete’, the AMO issues an official confirmation letter to this effect.
In the following, the subsequent handling of the case depends on
whether Phase I or Phase II proceedings are applied.
If the concentration neither requires an in-depth analysis due to
the identification of the affected markets nor raises serious competition law concerns as to its compatibility with the Slovak competition
law rules, the AMO issues a decision within 25 working days of the
receipt of a complete notification (Phase I proceedings). This decision
usually contains only a ‘simplified reasoning’, ie, essentially some
general information about the parties to the concentration, the business sectors and relevant markets where they are active.
In cases that require in-depth analysis due to the identification
of the affected markets or that raise serious competition law concerns, the AMO may initiate in-depth proceedings within 25 working
days from the receipt of a complete notification (Phase II proceedings). The parties must be informed about the initiation of Phase
II proceedings in writing. Once the AMO has initiated Phase II, it
must issue a decision within 90 working days following the date of
delivery of the written notification about the initiation of Phase II
to the parties.
In the event that the AMO requests from the parties additional
information or documents which it considers relevant for the assessment of the case, this effectively stops the clock. At the request of
the parties or with their consent, the AMO may prolong the Phase I
and II periods, even repeatedly, by a total of up to 30 working days
at a maximum.
If the concentration raises competition law concerns, the AMO
may request the parties in writing to propose conditions (commitments) within 30 working days upon delivery of such request. Such
request effectively stops the clock, ie, the above-described Phase I and
II review/decision-making periods are not in effect until the parties
submit their proposed commitments or the expiry of the 30 working
days period (whichever occurs first). Before issuing its final decision
in the Phase II, the AMO is required to inform the parties about its
assessment of the matter and conclusions and asks them to provide
their comments (if any) in writing. Subsequently, the final decision is
issued and delivered to the parties.
It is expected that an amendment of the Act that will likely
enter into force later in 2013 (see question 1) will modify the abovedescribed system insofar as the waiting period then starts running
already as of the submission of the merger notification (instead of
only once the filing is accepted as ‘complete’). This intends to give the
parties more legal certainty about the duration of the merger control
proceedings. However, where the AMO in the following considers
the filing as incomplete it may request the parties to complete the
notification. Such request stops the clock until all required documents and information have been submitted to the AMO. Moreover,
if the initial filing contained incorrect or untrue information, the
clock is reset and thus the complete waiting period starts running
again as of the delivery of the correct and true information. The
AMO is obliged to notify a party thereof.

19 What is the substantive test for clearance?
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The AMO follows the SIEC test (Significant Impediment of Effective
Competition), which is also applied by the European Commission.
Therefore, the AMO assesses whether the concentration does not significantly distort effective competition on the relevant market, in particular due to the creation or strengthening of a dominant position.
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures. With regards to
the assessment of the cooperative effects, see question 3.
21 What are the ‘theories of harm’ that the authorities will investigate?

The AMO examines whether the concentration will not significantly
impede effective competition in the relevant market, in particular
due to the creation or strengthening of a dominant position (see also
question 19).
This may especially be the case if an undertaking or several
undertakings are not subject to substantial competition or can act
independently as a result of their economic power. As the Act does
not contain any market share presumptions, each case requires an
individual assessment on case-by-case basis.
The Act does not list specific additional factors to be taken into
account by the AMO for the purpose of its assessment. In practice,
however, the AMO usually considers various factors, including the
market position of the undertakings concerned, market structure and
possible future developments, barriers to entry, existence of competitors, intentions of companies to enter the market, supply and
demand structure, price development, etc.
When assessing the concentration on this basis, the AMO enjoys
a wide discretion. Inter alia, it takes into account the European Commission’s guidelines on the assessment of horizontal and non-horizontal mergers, the guidelines on the definition of the relevant market
and other relevant soft law.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Act does not expressly mention non-competition issues as being
relevant for the assessment process. However, since the AMO enjoys
wide discretionary powers for analysing the effects of the concentration and tends to follow in general the practice applied under the EU
merger control regime, it is not unlikely that the AMO would take
into account non-competition issues in a similar way as the European
Commission.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Act does not expressly mention economic efficiencies. In practice, however, the AMO would most likely take them into consideration (in particular if the parties refer to them in the notification).
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Based on the assessment of the concentration under the substantial
test (question 19), the AMO may issue:
• a decision approving the concentration;
• a decision approving the concentration provided that certain
conditions and obligations imposed on the undertaking(s) concerned are observed/met; or
• a prohibition decision.
Getting the Deal Through – Merger Control 2014
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After clearance has been granted, the AMO may:
• on its own initiative reverse a decision that has been made subject
to conditions and issue a prohibition decision if the parties fail to
fulfil the conditions imposed;
• at the request of the parties change a decision that has been made
subject to conditions if:
•	the situation on the relevant market has changed substantially; or
•	the parties can not fulfil the conditions and have already
requested the prolongation of the fulfilment deadline; or
• on its own initiative change or reverse a decision if:
•	information relevant for granting clearance later proves
incomplete or wrong; or
•	the concentration has been implemented differently from
the description on the notification.

parties to submit their observations and comments on the intended
concentration.
Although third parties thus have the right to be heard, they do
not enjoy procedural rights comparable with those of the notifying parties (eg, in particular third parties have no right to appeal
the AMO’s decision). However, they may receive access to the file
based on Article 23(2) of the General Administrative Procedural Act
(No.71/1967) if they are able to demonstrate their legitimate interest.
The AMO may also gather information ex officio, in particular by contacting customers and competitors in order to get their
opinions on the intended concentration or for requesting information, clarifications or documents related to the concentration. It is
expected that the respective provisions (practice) will be subject to
modifications in the amendment of the Act that will likely enter into
force later in 2013 (see question 1).

25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

At the request of the AMO, the notifying party may submit proposals
suggesting certain commitments in view of eliminating competition
law concerns (see question 18). In general, the AMO accepts both
structural and behavioural remedies. Details regarding the scope of
acceptable remedies are set out in the AMO’s guideline on the Imposition of Conditions and Obligations in Concentrations.
It is expected that an amendment of the Act that will likely enter
into force later in 2013 (see question 1) will explicitly stipulate a
possibility for the AMO to test draft conditions and commitments,
for example by making them public on its website and/or directly
inviting natural persons and legal entities to provide comments
and observations. Inter alia, the conditions and commitments may
include an obligation to appoint an independent trustee who monitors the compliance with the agreed conditions and commitments at
the costs of the parties.

The fact that a notification has been submitted is made public on the
website of the AMO and the Commercial Bulletin (see question 29).
The AMO also publishes its decisions in a similar way.
The AMO may not disclose information or documents that are
business secrets. In practice, it is therefore recommended to explicitly
mark any business confidential information as such in the notification and any other comments, statements and documents sent to
the AMO. Otherwise, the parties may be requested by the AMO to
provide a non-confidential version of the information or documentation. If the parties fail to provide such non-confidential version and
provided certain confidential information serves as the basis for the
AMO’s decision, the AMO is entitled pursuant to Article 28 (2) of
the Act – to the extent necessary for the decision – to disclose such
confidential information.

26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

If the AMO identifies competition law concerns, the notifying parties
may within 30 working days provide a proposal for commitments
and conditions (see question 18). If the notifying party fails to meet
this deadline, the AMO may prohibit the concentration. We are not
aware that the approach of the AMO has been affected by the economic crisis.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

We are not aware of any foreign-to-foreign mergers where the AMO
has requested remedies.

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The AMO is a member of the European Competition Network
(ECN) and the International Competition Network (ICN). It actively
cooperates with competition authorities that are members of these
networks. According to the annual report of the AMO, its employees
were actively involved in European Commission’s cases as rapporteur
within the Advisory Committee as well as in various working groups
with the European Commission. Moreover, the AMO maintains a
close cooperation with the Czech competition authority, including
the regular exchange of experience and know-how, discussion of
legal and other current issues and the organisation of seminars, conferences and workshops. Bilateral cooperation also exists with the
Hungarian and Austrian competition authorities.
Judicial review

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The clearance decision of the AMO usually covers restrictions
directly related to and necessary for the implementation of the
intended concentration. Details are set out in the AMO’s guidelines
on Restrictions of Competition Relating Directly to a Concentration
and Being Essential for its Realisation.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The fact that a notification has been submitted is made public on
the website of the AMO and the Commercial Bulletin, inviting third
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32 What are the opportunities for appeal or judicial review?

Within 15 days as of its delivery, the AMO’s decision may be
appealed with the Council of the AMO (Council). The decision of
the Council may be appealed with the Regional Court Bratislava
within two months as of its delivery. The decision of the Regional
Court Bratislava may be then appealed in the last and final instance
with the Supreme Court of the Slovak Republic.
The filing of an appeal does not have a suspension effect. However, the courts may grant a suspension of the enforceability of the
decision at the party’s request, provided that serious harm would
otherwise occur to the applicant.
There are only very few cases were the AMO has prohibited
concentrations in the past (and thus merger control decisions of
the AMO have been only very rarely challenged). In 2012, one

365

SLOVAKIA

Wolf Theiss

Update and trends
The latest amendment of the Act which entered into force on 1
January 2012, inter alia, modified the jurisdictional test to take into
account to a larger extent the local nexus of notifiable transactions.
This has led to a decrease in notifiable mergers in Slovakia.
In 2012 the AMO issued only one prohibition decision (it was
concluded that the concentration would lead to the creation of a
dominant position of the parties in the relevant market and thus
would result in significant barriers to effective competition). The
parties initially appealed the decision. However, finally they decided
to discontinue the intended transaction and the proceedings were
closed.
At the end of 2012 the AMO initiated a public consultation
process regarding several legislative changes to be introduced into

prohibition decision of the AMO was appealed with the Council.
However, finally the parties decided to discontinue the intended
transaction and the proceedings were closed.
33 What is the usual time frame for appeal or judicial review?

The Council is obliged to issue a decision within six months. However, this time frame may be (repeatedly) prolonged up to 24 months
in complex cases. The judicial review performed by the Regional
Court Bratislava and the Supreme Court of the Slovak Republic is
not subject to any time restrictions; therefore the time frame largely
depends on the complexity of the case and cooperation of the parties.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The AMO does not distinguish between local mergers and foreignto-foreign mergers in its assessment. As far as we are aware, all
foreign-to-foreign mergers that have been notified to the AMO have
been cleared at the end. In 2012, the only prohibition decision concerned a local merger in the bakery business.

the Act. The amendment of the Act is currently waiting for approval
from the Slovak government before being submitted to the Slovak
Parliament. Although details are yet to be decided, the amendment (as
it stood as of 31 May 2013) is expected to introduce in particular the
following modifications:
• the possibility to submit short-form notifications in certain cases;
• to start the waiting period’s running as of the submission of the
merger notification (instead of only once the filing is accepted as
‘complete’); and
• the explicit stipulation that the AMO may test draft conditions and
commitments, for example by making them public on its website
and/or directly inviting natural persons and legal entities to
provide their comments and observations.

35 What are the current enforcement concerns of the authorities?

Recently, the AMO has focused especially on highly concentrated
sectors (eg, railway transport business, postal services) as well as the
financial services industry (banking and building savings). Moreover,
according to a recently published document on the AMO’s priorities,
it will pay more attention on un-notified mergers (ie, the infringement of the filing obligation).
36 Are there current proposals to change the legislation?

It is expected that in the course of 2013 a currently pending bill
will be passed by the Slovak Parliament that will introduce some
amendments to the Act (see question 1). Although details are yet to
be decided, the amendment is expected to introduce in particular the
following modifications: the possibility to submit short-form notifications in certain cases, to start the waiting period’s running as of the
submission of the merger notification (instead of only once the filing
is accepted as ‘complete’); and the explicit possibility that the AMO
may test draft conditions and commitments, for example by making
them public on its website and/or directly inviting natural persons
and legal entities to provide their comments and observations.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

In Slovenia, merger control, as well as other aspects of competition
law, is substantially governed by the Act on the Prevention of Restrictions of Competition (the Act). The Act became effective in 2008
and was amended in June 2009, April 2011, November 2011 and
July 2012.
The information and documents to submit in a merger control
notification is set out in the Decree Defining the Contents of the
Concentration of Companies Notification Form. The filing fees are
determined by the Administrative Fees Act. With regards to procedural matters that are not specifically regulated in the Act, the
General Administrative Procedure Act applies.
The relevant authority for merger control (and competition law
in general) is the Slovenian Competition Protection Agency (CPA).
It took over the competencies of the former Slovenian Competition
Protection Office (an administrative body under the supervision of
the Ministry of Economy) as of 1 January 2013. Inter alia, the CPA
is competent for receiving, reviewing and issuing decisions on notified concentrations.
The main bodies of the CPA are the agency director and the
Agency Council. The latter consists of five members that are
appointed by the parliament for a term of five years. The agency
director is the chairman (president) of the Agency Council. For each
case, the Agency Council sets up a separate decision panel (which
consists of all members of the Agency Council who in turn appoint
from their midst a panel chairman). The decision to impose a fine is
a separate procedure that is decided by a panel composed of three
members of the Agency Council and employees of the CPA. The
panels adopt decisions by a majority of votes in sessions that are not
open to the public. In fulfilling its competencies, the CPA acts independently and autonomously. More information about the CPA and
its activities can be found at www.varstvo-konkurence.si.
2

What kinds of mergers are caught?

The Act defines the following as concentrations:
• the merger of two or more previously independent undertakings
or parts of undertakings;
• the acquisition of direct or indirect control of one or more other
undertakings, in whole or in part, by one or more natural persons already controlling at least one undertaking, or by one or
more undertakings, whether by the purchase of securities or
assets, by contract or by any other means; or
• creation of a joint venture by two or more independent undertakings, performing on a lasting basis all the functions of an
autonomous economic entity.
A concentration does not arise if banks, insurance companies, savings institutions or other financial institutions, the normal activities
www.gettingthedealthrough.com

of which include transactions and dealing in securities for their own
account or for the account of others, hold business assets on a temporary basis that they have acquired in an undertaking with a view
towards reselling them. This exemption only applies provided that
they do not exercise any voting rights in respect of those business
assets with a view towards determining the competitive behaviour of
such undertaking or that they exercise such voting rights only with a
view towards preparing for the disposal of business assets and that
any such disposal takes place within one year of the date of acquisition. If the disposal is not reasonably possible within this period of
time, it may – upon request – be extended by the CPA.
3

What types of joint ventures are caught?

The creation of a joint venture by two or more independent undertakings, performing on a lasting basis all the functions of an autonomous economic entity (full-function joint venture), constitutes a
concentration (see question 2). If the creation of such joint venture
has as its object or effect the coordination of the competitive behaviour of undertakings that remain independent (ie, the joint venture
partners), the CPA appraises such coordination in accordance with
the cartel prohibition (prohibition of restrictive agreements; article 6
of the Act). If the CPA concludes that the exemption criteria set out in
article 6 of the Act are not met, it will not approve the concentration
(article 11(3) of the Act).
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

According to the Act, ‘control’ may be obtained through rights, contracts or any other means that confer the possibility of exercising
decisive influence on an undertaking or part of an undertaking, in
particular on the basis of:
• ownership or the right to use all or part of the assets of an undertaking; or
• rights or contracts that confer a decisive influence on the composition, voting or orders of the bodies of an undertaking.
Control is acquired by individuals or undertakings that are holders
of rights or entitled to rights under the contracts concerned; or while
not being holders of such rights or entitled to rights under such contracts, have the power to exercise the rights deriving from contracts.
Minority interests are caught only provided that they confer control by any of the means described above.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The CPA must be notified of a concentration where in the business
year preceding the concentration:
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•
•

the combined turnover of the undertakings concerned (including
undertakings belonging to the same group) exceeded €35 million
in Slovenia; and
either the turnover of the undertaking acquired (ie, the target),
including undertakings belonging to the same group, exceeded
€1 million in Slovenia; or in the case of the creation of a fullfunction joint venture, the turnover of at least two undertakings
concerned (including undertakings belonging to the same group)
exceeded €1 million in Slovenia.

Even where these turnover thresholds are not met, the undertakings
concerned are obliged to inform the CPA of the implementation of
a concentration, if they represent a combined market share of more
than 60 per cent in Slovenia. The CPA may then request a notification of the concentration within 15 days following the date on which
the undertakings concerned informed the CPA (article 42(3) of the
Act). At present, it is unclear whether the above market share test
would also be met if one undertaking concerned alone represents a
market share exceeding 60 per cent and there are no overlaps with
the other undertaking or undertakings concerned.
The undertaking or undertakings concerned are the merging
undertakings, the undertaking gaining control over another undertaking (ie, the acquirer), the acquired undertaking (target), and
undertakings creating a notifiable joint venture.
For the purpose of turnover calculation, the net revenues from
the sale of products and the provision of services in Slovenia have
to be taken into account. Turnover generated by sales or services
between companies belonging to the same group is not taken into
account. Where the concentration consists in the acquisition of control in a part of one or more undertakings, regardless of whether
these parts qualify as a legal entity, only the turnover relating to the
parts that are subject to the concentration are taken into account for
the purpose of turnover calculation. Two or more transactions that
take place within a two-year period between the same persons or
undertakings are treated as one and the same concentration arising
on the date of the last transaction.
Specific rules apply to the calculation of the turnover of credit
and financial institutions where the financial income from shares,
loans granted and operating receivables has to be taken into account.
With regard to insurance companies, the amount of the gross premiums written is relevant, comprising all revenues and receivables
from insurance contracts, including reinsurance premiums paid, after
the deduction of taxes or contributions associated with insurance
premiums.
Concentrations falling within the jurisdiction of the European
Merger Control Regulation are not subject to the Slovenian merger
control regime (‘one-stop shop’ principle).
We are not aware that the CPA has referred any cases below the
jurisdictional thresholds to the European Commission.
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8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The Act does not contain any provisions that would specifically
relate to foreign investment or special sectors. However, provisions
related to merger control and other relevant approvals can be found,
inter alia, in the following areas.
Media sector

The Act applies to media mergers in the usual way (ie, the CPA is
competent to review, assess and clear or prohibit the concentration
if the jurisdictional thresholds are met). However, according to the
Media Act, in addition a special consent granted by the Ministry of
Culture is required for the acquisition of shareholdings (or voting
rights) of 20 per cent or more in publishers of radio or TV programmes or printed daily newspapers. According to article 58(3)
of the Media Act, the Ministry of Culture may refuse to grant such
approval if the merger results in the creation of a dominant position:
• on the advertising market;
• in the media market where coverage of more than 15 per cent
of analogue terrestrial radio programmes is reached on the Slovenian market for radio programmes transmitted via analogue
terrestrial radio signals;
• in the media market where coverage of more than 30 per cent
of analogue terrestrial television programmes is reached on the
Slovenian market for television programmes transmitted via analogue terrestrial radio signals; or
• where the number of issues of daily newspapers exceeds 40 per
cent of all sold issues of daily informative printed media in the
Republic of Slovenia that is issued at least three times a week.
Energy sector

In the energy sector, the role of the market regulator is performed by
the Agency for Energy. According to the Energy Act, it is, inter alia,
competent to supervise the transparency and competitiveness of the
electricity and gas markets. In this function, the Agency for Energy
may be involved in the assessment of sector-specific mergers.
Electronic communications sector

The market regulator in the electronic communications sector is
the Post and Electronic Communication Agency (PECA). The Electronic Communication Act provides specific rules for the cooperation between the PECA and the CPA. Inter alia, both authorities
are authorised to exchange relevant information and cooperate in
determining and analysing relevant markets and identifying significant market power. PECA is also competent to define relevant markets and to assess significant market power. Hence, in practice, it is
likely that the CPA will involve PECA when assessing sector-specific
mergers.
Financial sector

6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

If a transaction constitutes a concentration within the meaning of
the Act (see question 2) and exceeds the jurisdictional thresholds (see
question 5), filing is mandatory.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign concentrations are subject to merger control if
the jurisdictional thresholds set out in question 5 are met. It is not
required that any of the undertakings concerned have a registered
seat or local branch in Slovenia. To date, the CPA’s practice has not
developed a de minimis or effects-based exemption.
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In the case of the acquisition of ‘qualified shareholdings’ (ie, 10, 20,
33 and 50 per cent), the laws regulating banks, insurance companies, stock brokerage companies and fund management companies
require the approval of the respective regulatory bodies. Obtaining
such shareholding without the prior consent of the competent regulatory body results in the loss of voting rights based on the shares
beyond the qualified shareholding.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

A merger notification has to be submitted to the CPA no later than
30 days after the conclusion of the agreement, the announcement of
a public bid or the acquisition of a controlling interest (whichever of
these triggering events occurs first). If the CPA requests the parties
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to notify the concentration because their combined market share in
Slovenia exceeds 60 per cent (see question 5), the merger notification
must be submitted no later than 30 days from receipt of such request.
In the case of a failure to notify the concentration within the
filing deadline, the CPA may impose fines in the amount of up to
10 per cent of the annual turnover generated by the undertakings
involved in the concentration (including other undertakings belonging to the same group) in the preceding business year. In addition, a
fine between €5,000 and €10,000 may be imposed on the responsible persons of such undertakings and (if applicable) a fine between
€3,000 and €5,000 on a natural person already controlling at least
one undertaking.
If the nature of the infringement of the filing obligation is particularly serious (eg, due to the amount of damage inflicted, the pecuniary benefit, the infringer’s intent or unlawful gain), a fine between
€15,000 and €30,000 may be imposed on the responsible person of
a legal entity, and (if applicable) a fine between €10,000 and €15,000
on a natural person already controlling at least one undertaking.
With regard to the sanctions for closing before clearance, see
question 12.
10 Who is responsible for filing and are filing fees required?

Concentrations that consist of a merger or acquisition of joint control have to be notified jointly by the undertakings involved in the
merger, or by those acquiring joint control. In all other cases, the
undertaking acquiring control is responsible for the filing.
The filing fee is determined by the Administrative Fees Act. At
present, it amounts to €2,000.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The intended concentration must not be implemented prior to clearance, as undertakings may not exercise rights and obligations arising
from the intended concentration until the CPA issues a clearance
decision (suspension obligation).
In the event the CPA requested the parties to notify the concentration because their combined market share in Slovenia exceeds 60
per cent (see questions 5 and 9), the undertakings must cease implementing the concentration as of the date of receipt of such request.
Under exceptional circumstances, the CPA may (upon the request
of the parties) permit the implementation of the concentration prior
to clearance, if such implementation is essential to maintain the full
value of the investment or to perform services of general interest.
The suspension obligation does not have an effect on the implementation of public bids pursuant to the Slovenian Takeovers Act,
provided that the acquirer does not exercise voting rights (or exercises them only according to a permit for early implementation
granted by the CPA).
The duration of the waiting period depends on whether Phase I
or Phase II proceedings are applied.
The CPA decides in Phase I proceedings if the concentration does
not raise serious doubts as to its compatibility with the Slovenian
competition law rules. The CPA then must issue its decision within
25 working days of the receipt of a complete notification.
In cases that raise serious doubts as to their compatibility with
the Slovenian competition law rules, the CPA initiates Phase II proceedings within 25 working days from the receipt of a complete notification. Once the CPA has initiated Phase II, it must issue a decision
within 60 working days from initiating such proceedings.
If the parties propose remedies, the deadline for issuing the Phase
I or II decision is extended by an additional 15 working days.
The waiting period starts running only once a complete notification has been submitted. Hence, if the CPA finds that the submitted
notification does not contain all mandatory information, it will issue
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a request for additional information and the clock does not start
running.
There is no legal presumption that the concentration has received
approval once the waiting period expires. In general, the parties may
in such case file a legal action with the Supreme Court of Slovenia.
We are not aware that the CPA’s approach applied to the waiting
periods and to the suspension obligation has changed as a consequence of the economic crisis.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

In the case of closing before clearance, the CPA may impose fines
(see question 9).
In addition, the CPA may file a legal action with the competent
civil court in order to declare the implementation (the exercise of
rights and obligations), which is contrary to the suspension obligation, null and void (articles 12(3) and 44(3) of the Act). We are not
aware that such legal action has so far been filed by the CPA.
Also, according to article 53 of the Act, the CPA may impose
measures on the undertakings concerned in order to restore the situation prevailing prior to the implementation, in particular through the
division of the undertaking or the disposal of all the shares acquired.
The latter of these measures has recently been applied in a merger
between two Slovenian newspaper companies (the acquirer was
ordered to dispose of the acquired 75 per cent shareholding).
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The sanctions for closing before clearance are also applicable with
regard to foreign-to-foreign mergers. We are not aware of any specific cases where these sanctions have recently been applied.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

In principle, foreign-to-foreign concentrations are assessed in the
same way as local concentrations. The Act does not explicitly provide for hold-separate (carve-out) solutions. Given that the Slovenian merger control regime assesses the effects of a merger in the
Slovenian market (see question 19), depending on the transaction
structure, one could argue that it is possible to carve out the transaction steps related to the Slovenian market and to proceed with the
implementation outside Slovenia without infringing the Slovenian
suspension obligation. Although widely discussed in practice, we are
not aware that such solutions have been tested with the CPA so far.
15 Are there any special merger control rules applicable to public
takeover bids?

Public takeover bids are primarily monitored by the Slovenian Security Market Agency and subject to the provisions of the Slovenian
Act on Takeovers. The CPA has to be informed of the intended public
bid by a simple written notice on the day such intention is published. Also, the CPA must be provided with the bid document (ie,
the prospectus).
Public takeovers which lead to notifiable concentrations within
the meaning of the Act require the submission of a merger notification to the CPA no later than 30 days after the announcement of
the public bid (see question 9). Importantly, the suspension obligation does not apply on the implementation of public bids within the
meaning of the Slovenian Takeovers Act, provided that the acquirer
does not exercise voting rights or exercises them only according to a
permission for early implementation granted by the CPA.
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16 What is the level of detail required in the preparation of a filing?

20 Is there a special substantive test for joint ventures?

The information and documentation to be submitted in a merger
notification is set out in the Decree Defining the Contents of the
Concentration of Companies Notification Form (the Form).
Inter alia, the following needs to be provided:
• information on the parties to the concentration (eg, name, registered seat, contact person, nature of business, ownership and
control; personal and financial links and previous acquisitions;
annual reports);
• description of the intended concentration;
• originals or certified copies of all documents on the basis of
which the concentration takes place;
• definition of the relevant markets;
• total size of the relevant markets and market shares of the undertakings concerned;
• information on main competitors, customers and suppliers,
the structure of supply and demand, market entry, relevance of
research and development, efficiency gains, etc;
• information on indispensable ancillary restrictions; and
• (if available) copies of analyses, reports or studies related to the
relevant market.

There is no special substantive test for joint ventures.

The Slovenian merger control regime does not provide for a shortform notification. Therefore, as a general rule, each notification
has to include all the (detailed) information requested in the Form.
However, in practice, where information is not required to provide
a complete overview of the relevant facts and is not required for the
assessment of the case, the parties may ask (in the filing) for a waiver
from providing such data. Also, if some of the information requested
in the Form is not available to the parties, this must be stated in the
filing, together with information on where the CPA may obtain such
information.
The notification and all documents attached thereto need to be
submitted in the Slovenian language. Documents on the basis of
which the concentration takes place must be provided in certified
copies; all other documents attached to the filing may be provided
in simple copies.

The Act does not expressly mention non-competition issues such as
industrial policy or public interest issues as being relevant for the
assessment process. In practice, however, it is not unlikely that the
CPA would take into account non-competition issues in a similar
way as the European Commission does.

21 What are the ‘theories of harm’ that the authorities will investigate?

Inter alia, the CPA investigates the intended concentration on the
basis of the following:
• market position of the undertakings involved in the concentration;
• options for financing the undertakings involved;
• the structure of the market;
• choices and alternatives that are available to suppliers and customers and their access to sources of supply or the market itself;
• barriers to entry;
• supply and demand projections with regard to the relevant
markets;
• benefits to intermediate and final customers; and
• technical and economic development (provided that it is advantageous for consumers and does not hinder competition).
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

23 To what extent does the authority take into account economic
efficiencies in the review process?

Economic efficiencies (described rather generally as ‘technical and
economic development’; see question 21) are part of the appraisal
of the concentration and are taken into account under the condition that they are advantageous to the consumers and do not hinder
competition.
Remedies and ancillary restraints

17 What is the timetable for clearance and can it be speeded up?

The Act does not provide for the possibility of obtaining a waiver or
expedited proceedings. For the clearance timetable, please see question 11. Under exceptional circumstances, however, the CPA may
(upon the request of the parties) permit the implementation of the
concentration prior to clearance, if such implementation is essential
to maintain the full value of the investment or to perform services
of general interest.
18 What are the typical steps and different phases of the investigation?

See question 11. If in Phase II proceedings the CPA intends to issue a
decision declaring the concentration incompatible with the competition rules, it must inform the notifying party (or parties) upfront by
way of a statement of objections that the notifying parties have the
right to comment on. The decision of the CPA may not be based on
facts or evidence regarding which the parties did not have the chance
to make statements and comments.
Substantive assessment
19 What is the substantive test for clearance?

The CPA assesses whether the intended concentration would result
in a significant impediment to effective competition within the territory of Slovenia, or in a substantial part of it, in particular due to the
creation or strengthening of a dominant position.
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24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The CPA assesses whether the intended concentration would result in
a significant impediment to effective competition within the territory
of the Republic of Slovenia, or on a substantial part of it, in particular
due to the creation or strengthening of a dominant position. The
parties may propose remedies at any time and submit comments
and evidence in order to remove the CPA’s concerns (see questions
25 and 26). However, ultimately, if the remedies proposed or comments submitted by the parties cannot eliminate the CPA’s concern,
it may issue a decision declaring the concentration incompatible with
Slovenian competition rules.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

According to article 51 of the Act, the notifying party may submit
remedies in order to eliminate serious doubts as to the compatibility of the concentration with Slovenian competition rules. The Act
does not distinguish between structural and behavioural remedies.
In practice, depending on the individual cases, both may be accepted
by the CPA.
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26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Remedies can be submitted at any time during the proceedings in
order to remove serious doubts as to the compatibility of the concentration with Slovenian competition rules. In such case, the time
limit for the CPA to issue its decision is extended by an additional 15
working days (see question 11).
When assessing the proposed remedies, the CPA takes into
account their nature and scope, as well as the likelihood of their
effective and timely implementation. If accepted by the CPA, it specifies the adopted remedies, the obligations to ensure their implementation and supervision, and time limits for their implementation in the
clearance decision.
Later on, the CPA may require the notifying party to provide a
report on the implementation of the remedies imposed.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

We are not aware of any foreign-to-foreign mergers where the CPA
has requested remedies.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

In the merger filing, inter alia, the parties have to provide information
on indispensable ancillary restrictions related to the transaction (see
question 16). If the CPA issues a clearance decision either in Phase I
or II that decision is deemed to cover restrictions directly related to
and necessary for the implementation of the intended concentration.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Based on a decision of the Agency Council of 3 April 2013, the CPA
has recently started publishing the fact that a notification has been
submitted on its website. Phase I decisions are also made public on
the CPA’s website. In a similar way, in Phase II proceedings both the
fact that such proceedings have been initiated and the final decision
are published on the CPA’s website. The information on the initiation of Phase II proceedings states the names of the parties, a brief
summary of the grounds for initiation of the proceedings, and invites
third parties to submit their observations and comments.
Third parties able to demonstrate their legally recognised interest may lodge an application for participation in the proceedings.
Such request needs to be filed with the CPA within 30 days from the
publication of the initiation of proceedings. If the participation in
the proceedings is granted, the third party may take part in the entire
proceedings, receive access to the file, lodge statements and opinions
and, ultimately, challenge the final decision issued by the CPA.
Apart from the above, any third parties, even without formally
joining the proceedings, may submit comments and statements to
the CPA at any stage of the Phase I and II proceedings. Although the
CPA is not legally obligated to consider such information, it usually
takes it into account when assessing the case.
Also, the CPA may, in the course of the proceedings, approach
third parties (eg, competitors) on its own initiative, in particular via
written requests for information.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

As to the publicity given to the process, see question 29.
Upon request, the CPA must protect the identity of the complainant or provider of other information, if such person requests protecwww.gettingthedealthrough.com

SLOVENIA

Update and trends
As of 1 January 2013 the relevant authority for merger control
(and competition law in general) is the Slovenian Competition
Protection Agency (CPA). In fulfilling its competencies, the CPA acts
independently and autonomously. It took over the competencies
of the former Slovenian Competition Protection Office (CPO; an
administrative body under the supervision of the Ministry of
Economy). It remains to be seen whether the replacement of the
CPO by the CPA will have an effect on the general practice applied
with regard to Slovenian merger control proceedings or lead to any
respective policy statements.

tion, and shows that it is likely that disclosure may cause significant
harm to it.
Access to the case file may only be granted to the parties to
the proceedings. However, inter alia, the parties are not allowed to
review or make copies of confidential information or information
relating to confidential sources. The burden of proving the existence
of such confidential information (eg, business secrets) rests with the
undertaking claiming so. The parties may also be asked by the CPA
to submit a non-confidential version of their respective documents.
It is advisable to explicitly mark any confidential information as such
already in the merger notification and any comments, statements and
documents sent to the CPA.
Please note that the CPA may disclose confidential information
that constitutes a business secret to the notifying parties, if the need
for disclosing such information prevails over the interest in protecting it. To the best of our knowledge, we are not aware of any such
case of disclosure with regards to merger proceedings.
Information on the initiation of the procedure as well as the
Phase I and II decisions published on the CPA’s website are usually
non-confidential versions from which business secrets of the parties
have been removed.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The CPA is a member of the European Competition Network (ECN)
and the International Competition Network (ICN). It also cooperates with the OECD and maintains informal contacts with some
competition authorities of non-EU countries in the region.
Judicial review
32 What are the opportunities for appeal or judicial review?

Legal actions for judicial review against the CPA’s decision can be
filed with the Supreme Court of the Republic of Slovenia. The court
decides without an oral hearing. The plaintiff may not put forward
any new facts or evidence.
33 What is the usual time frame for appeal or judicial review?

The legal action has to be filed with the Supreme Court of Slovenia
within 30 days from the date on which the decision of the CPA was
served. It usually takes between several months and one year until
the court issues its decision.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In 2012, the CPO issued 18 decisions with regard to merger control
(17 mergers were approved while in one case the notified merger
did not fall within the scope of competition law). In 2011, the CPO
issued 25 decisions, and in 2010, 20 decisions with regard to merger
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control (all of these cases were approved). We are not aware of any
specifics related to the enforcement record of the CPO (now the CPA)
with regard to foreign-to-foreign mergers.
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36 Are there current proposals to change the legislation?

We are not aware of any current proposals to change the Act aiming at implementing substantial changes specifically to the Slovenian
merger control regime.

35 What are the current enforcement concerns of the authorities?

There are no particular current enforcement concerns. We are not
aware that the CPA’s approach has been affected by the economic
crisis.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation is the Competition Act 89 of 1998, as
amended (the Act) and the regulations promulgated in terms of that
Act. The Act was amended by the Competition Second Amendment
Act 39 of 2000, which came into effect on 1 February 2001. The
Competition Amendment Act 1 of 2009, which has been passed into
law, has not come into force, with the exception of section 6, relating to market enquiries, which came into force on 1 April 2013. The
enforcement agencies are the Competition Commission (the Commission), the Competition Tribunal (the Tribunal) and the Competition Appeal Court (CAC).
2

matter, without the requisite leave to appeal. The SCA held that it
had jurisdiction to hear the matter as the Constitution provides the
SCA with final appellate jurisdiction in all instances except constitutional matters. On procedural, constitutional and jurisdictional
matters, the ordinary high court system effectively has parallel jurisdiction to the CAC, and High Court decisions may be subject to
further appeals to the SCA or Constitutional Court, South Africa’s
two most senior courts.
During the year ending February 2013, the Competition Authorities finalised the investigation of 327 mergers, of which 70 were
large, 227 were intermediate and 30 were small. None of these mergers were prohibited. Of the 327 mergers, 278 were approved unconditionally, 37 mergers were approved subject to conditions and 12
were withdrawn.

What kinds of mergers are caught?

Any transaction involving the direct or indirect acquisition or establishment of control, by one or more persons over the whole or part
of the business of another firm, whether such control is achieved as
a result of the purchase or lease of shares, interest or assets, by amalgamation or any other means, is a ‘merger’ for the purposes of the
Act. Notably, however, the Act does not provide a closed list of how
‘control’ may be achieved. The Act applies to small, intermediate and
large mergers, but in the ordinary course only intermediate and large
mergers require prior notification and approval.
Thresholds of combined annual turnover or assets, set by the
minister of trade and industry in consultation with the Commission,
determine what constitutes intermediate and large mergers (see question 5). Small mergers are those falling below the lower thresholds
and can be implemented without prior notification and approval, but
parties to a small merger can be called upon to notify the merger to
the Commission. In addition, the Commission published a guideline
in 2009, in terms of which it requires notification of small mergers if
at the time of entering into the transaction any of the firms, or firms
within their group, are subject to an investigation by the Commission
of a prohibited practice or are respondents to pending proceedings
in respect of a prohibited practice referred by the Commission to the
Tribunal. Intermediate mergers require prior notification to the Commission. Large mergers require prior notification to the Commission,
which conducts an investigation and makes a recommendation to
the Tribunal. With large mergers, the Commission makes recommendations to the Tribunal, which is the decision-maker in respect
of large mergers.
The Tribunal has the power to approve or prohibit mergers, and
decisions of the Commission can be appealed to the Tribunal. Decisions of the Tribunal, whether at first instance or in appeals from
decisions of the Commission, can be appealed to the CAC, which is
a division of the High Court. Its decisions in competition law matters were initially deemed to be final in terms of the provisions of
the Act. However, in a decision in the Ansac/Botash matter, Ansac
appealed directly to the Supreme Court of Appeal (SCA) to hear the
www.gettingthedealthrough.com

3

What types of joint ventures are caught?

The Act does not specifically refer to joint ventures. To the extent
that the effect of a joint venture constitutes a ‘merger’ as defined, the
merger control provisions of the Act will apply. Generally ‘greenfield’
joint ventures will not be caught by the Act, but a combination of
existing operations may be. The Commission has published a nonbinding practitioners’ note to help determine whether a joint venture
is caught. To the extent that a joint venture is not a ‘merger’, the
prohibited practices provisions of the Act may nevertheless apply.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

A party has control of a firm for purposes of the Act if that party:
• beneficially owns more than half the issued share capital of the
firm;
• is entitled to a majority of the votes that may be cast at a general
meeting of the firm or has the ability to control the voting of a
majority of those votes, either directly or through a controlled
entity of that party;
• is able to appoint or to veto the appointment of a majority of the
directors of the firm;
• is a holding company, and the firm is a subsidiary of that
company;
• is a trust and has the ability to control the majority of the trustees
or to appoint or change the majority of the beneficiaries of the
trust;
• in the case of a close corporation, owns the majority of members’
interests or controls directly or has the right to control the majority of members’ votes in the close corporation; or
• has the ability to materially influence the policy of the firm in a
manner comparable to a person who, in ordinary commercial
practice, can exercise an element of control referred to in the
categories above.
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The last item is a catch-all, intended to catch minority and other
interests, but only to the extent that they have the effect described
in that point.
The position on control was complicated by the judgments of the
Tribunal and the CAC in the Distell case. In this matter, two public
companies merged. They both had three main shareholders, each
holding a 30 per cent stake, with the government also holding a 10
per cent stake in each. They competed against each other in the liquor
market. Post-merger, the same major shareholders ended up with the
same major stake in the merged company. The parties argued that no
approval was required as there was no change in ultimate control.
The Tribunal accepted this concept in principle but on the facts found
that the three shareholders did not jointly exercise control between
them; therefore, there was no common ‘controlling’ mind in either
company. They were competitors and in the one acquiring the other,
even though the shareholders were largely in common, there was
a change of control, which thus led to a requirement to notify the
merger for approval. On appeal, the CAC did not dismiss the Tribunal’s approach, but took a more expansive view. It said that the
categories specified in the Act were merely illustrative and did not
constitute a closed list. The Act did not expressly limit scrutiny to
changes in ultimate control alone. Transactions between a company
and its wholly owned subsidiary were not necessarily excluded. A
wide definition was required so as to allow the authorities to examine
a wide range of transactions that could result in a change to market
structure and reduce competition.
This decision caused much confusion and uncertainty, and as
a consequence many mergers, which on an ordinary commercial
reading of the Act would not have been considered notifiable, are
submitted for approval. Concern has even been expressed that this
definition extends to internal group restructurings. It is submitted
that the Distell case must be read conservatively and was largely
influenced by the relevant facts, where two independent operators
that competed in the same market (albeit with common shareholders) merged their businesses into one.
The question as to what constitutes an acquisition of control
was expanded upon by the Tribunal in the Ethos/Tsebo case. Prior
to the transaction, Ethos exercised joint control over Tsebo with two
other firms and no individual shareholder owned more than 50 per
cent of the issued share capital of Tsebo. The transaction concerned
an acquisition by Ethos of an additional shareholding, which would
result in Ethos’ total shareholding marginally exceeding 50 per cent.
According to the shareholders’ agreement, any material decision
required the assent of at least 67 per cent of the shareholders’ vote
and no shareholder had the ability to achieve this required percentage prior to or after the merger. In its ruling, the Tribunal reaffirmed
the principle that a firm can be controlled by more than one person
at the same time and that an acquisition of more than 50 per cent of
the shares in that firm will result in sole control, although there is no
de facto change in control. In other words, a firm can have a joint
controller (de facto control) and a sole controller (de jure control)
at the same time. There had thus been a move from joint control to
deemed sole control and the transaction was notifiable.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Notification and approval of intermediate and large mergers is compulsory. Small mergers are those that fall below the thresholds prescribed for an intermediate merger and do not have to be notified
in the ordinary course and may be implemented without approval
unless required by the Commission. The Commission is entitled to
require that a small merger be notified if the Commission considers
that it may substantially prevent or lessen competition or cannot be
justified on public interest grounds. Further, in terms of a Guideline
issued by the Commission in April 2009, the Commission requires
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parties to notify a small merger if, at the time of entering into the
transaction, any of the firms, or firms within their group, are subject
to an investigation by the Commission of a prohibited practice or
are respondents to pending proceedings in respect of a prohibited
practice referred by the Commission to the Tribunal.
In 2009, the intermediate and large merger thresholds, as well as
the applicable filing fees, were increased. This decision was made to
allow the Commission to focus on the regulation of more significant
mergers. The new thresholds and fees came into effect on 1 April
2009. In terms thereof, an intermediate merger is one where:
• the combined turnover in, into or from South Africa of the
acquiring and target firms is valued at or above 560 million rand
but below 6.6 billion rand;
• the combined assets in South Africa of the acquiring and target
firms are valued at or above 560 million rand but below 6.6 billion rand;
• the turnover in, into or from South Africa of the acquiring firm
plus assets in South Africa of the target firm are valued at or
above 560 million rand but below 6.6 billion rand; or
• the assets in South Africa of the acquiring firm plus the turnover
in, into or from South Africa of the target firm are valued at or
above 560 million rand but below 6.6 billion rand; and either:
•	the annual turnover in, into or from South Africa of the target firm exceeds 80 million rand; or
•	the value of the assets in South Africa of the target firm
exceeds 80 million rand.
A large merger is one where:
• the combined turnover in, into or from South Africa of the
acquiring and target firms is valued at or above 6.6 billion rand;
• the combined assets in South Africa of the acquiring and target
firms are valued at or above 6.6 billion rand;
• the turnover in, into or from South Africa of the acquiring firm
plus the assets in South Africa of the target firm are valued at or
above 6.6 billion rand; or
• the assets in South Africa of the acquiring firm plus the turnover
in, into or from the target are valued at or above 6.6 billion rand;
and either:
•	the turnover in, into or from South Africa of the target firm
exceeds 190 million rand; or
•	the value of the target firm’s assets in South Africa exceeds
190 million rand.
Mergers falling under these thresholds constitute small mergers.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

The Act applies a mandatory system, requiring notification to the
Commission of large and intermediate mergers. Provision is made for
voluntary notification of small mergers. The Commission may also
require notification of a small merger if there are competition concerns at stake and, in terms of a Guideline issued by the Commission
in April 2009, the Commission has stated that it requires notification
of a small merger if, at the time of entering into the transaction any
of the firms, or firms within their group, are subject to an investigation by the Commission of a prohibited practice or are respondents
to pending proceedings in respect of a prohibited practice referred
by the Commission to the Tribunal. Intermediate and large mergers
may not be implemented until approval has been obtained. All mergers are now subject to the provisions of the Act. Previously, mergers
under the thresholds were exempt.
Despite the application of the Act to all mergers, certain banking
mergers may be exempt where permission and consent is required
in terms of the Banks Act 94 of 1990, and the minister of finance
has issued the required notice to the commissioner (see question 8).
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The Act applies to all economic activity having an effect within South
Africa. However, insofar as the notification of mergers is concerned,
the thresholds are calculated in relation to combined turnover or
assets in relation to South Africa only and it appears that notification is only necessary if a company’s South African assets or South
African-derived turnover meet the thresholds. Accordingly, the Act is
applicable to foreign-to-foreign mergers to the extent that the parties
have assets in South Africa or turnover generated in, into or from
South Africa.
It should be noted that the informal view of the Commission
is that neither party requires a presence in South Africa and that it
is sufficient that both or one of the parties have turnover in South
Africa so as to meet the thresholds. Arguably this goes too far and
goes against our general legal principle that statutes are not extra-territorial in application. No final case law exists on this point, although
in the context of restrictive practices analysis the CAC has ruled that
South African authorities have jurisdiction in relation to agreements
entered into outside South Africa, as long as they have an effect in
South Africa. These effects are not limited to anti-competitive or
deleterious effects (this was confirmed by the SCA in Ansac/Botash).
Since the Act came into effect in 1999, the Tribunal has considered and approved many foreign-to-foreign transactions and, as
a matter of general practice, foreign-to-foreign mergers, where the
target has a subsidiary or business activities in South Africa, are notified to the authorities if the relevant thresholds are met.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Banks and insurance mergers are subject to notification and approval
under the ordinary rules. The Act allows the minister of finance to
overrule the Commission in urgent situations involving bank mergers, generally where he regards it as in the public interest to do so.
This will generally be the case with a failing bank requiring immediate rescue without ‘jumping through all the hoops’ of a formal
Commission filing. The minister of finance has been prepared to use
this ‘trump’ card. Indeed, the minister used his powers to approve the
Barclays/ABSA merger and thus avoid a merger notification process
for the parties.
Generally speaking, there are no restrictions on foreign investment into South Africa, save in certain limited sectors such as banking and broadcasting, where there are limits on the levels of foreign
ownership in the area of mergers. However, ventures incorporating
persons that have been historically disadvantaged are encouraged
and may be essential where tenders will be submitted for government or parastatal contracts. In certain sectors of the economy, such
as the financial, health information, technology and mining sectors,
sectional charters have been developed and a balanced ‘scorecard’
system is being developed to encourage black economic participation in these sectors. The government has developed a set of codes
on broad-based Black Economic Empowerment (BEE). These codes
provide for a generic scorecard in terms of which levels of BEE in
enterprises are measured. The codes provide for ‘points’ to be allocated, based on black participation on a number of levels, including
equity ownership, shareholding, managerial representation and the
use of black-owned firms in the procurement of goods and services.
This type of model is being extended to other industries.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There are no deadlines for filing, but an intermediate or large merger
may not be implemented until notified and approved. Failure to
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notify and/or implementation prior to approval being obtained in
respect of intermediate or large mergers exposes the parties to administrative penalties of up to 10 per cent of turnover, as well as potential
injunctions on implementation. Sanctions for failing to notify are
applied in practice. The Tribunal may also order divestiture where
a merger is implemented without notification although divestiture
would be a remedy of last resort and to date the sanctions that the
Tribunal has imposed for not filing have been penalties.
In 2010 the Tribunal confirmed an administrative penalty of 1.1
million rand as part of a settlement agreement concluded between the
Commission, on the one hand, and two construction firms, WBHO
and Edwin Construction, on the other. The parties failed to notify the
Commission of a merger they had implemented in 2005. The Commission stated that it had taken a tougher approach in this case than
in earlier decisions for failure to notify because the Act has been in
existence for over 10 years and by now firms should be well aware
of their obligations. It was nevertheless highlighted that the merging
parties had brought the matter to the Commission’s attention when
they became aware of it and cooperated with the Commission in its
assessment of the transaction.
In 2006 and 2007, the Commission had recommended the prohibition of a large merger between Netcare Hospital Group and
Community Hospital Group (CHG) on the basis that the merger
was likely to lead to the substantial lessening or prevention of competition. The transaction came to the attention of the Commission
through a complaint alleging price fixing by the two hospital groups.
Upon investigating the complaint, the Commission was advised that
in 2003 Netcare had acquired a controlling stake in CHG, which had
not been notified to the Commission at the time. The parties agreed
to pay an administrative penalty of 6 million rand. The settlement
was referred to the Tribunal for confirmation. When the matter came
before the Tribunal, the Tribunal rejected the settlement agreement,
saying that it failed to adequately protect the public interest. The
Tribunal found that the Commission had erred in its determination
of an inappropriately low penalty. It held that the Commission ought
to have considered the following important factors: Netcare should
have been familiar with the relevant legislation; Netcare had an interest in not appearing to be a controlling shareholder of CHG in its
formative years; the parties were inconsistent in their explanations
to the Commission and their levels of cooperation and the period
of time that had lapsed between implementation and notification
was significant. The Tribunal also expressed a fear that ‘firms may
well construe low penalties as an acceptable cost of doing business’
if implementation prior to notification serves to hamper proper
adjudication.
In December 2012, the Tribunal confirmed a consent order
between the Commission, Phelps Dodge National Cables Corporation (PDNCC), Phelps Dodge Corporation (PDC), Freeport Mcmorgan Copper and Gold Inc (Freeport) and National Cables (Pty) Ltd
(National Cables), for the implementation of two mergers that had
not been notified to the Commission. In October 2006, PDNCC
acquired a controlling stake of 60 per cent in National Cables. The
parties had sought legal advice but were not advised of the need to
obtain the Commission’s approval. The failure to obtain approval
was discovered through a due diligence conducted in respect of a
separate transaction and this merger (the acquisition by PDNCC of
a controlling interest in National Cables) was notified more than a
year after implementation in February 2008. In March 2007, Freeport acquired PDC, which resulted in the indirect change of control
of National Cables. The parties and their legal counsel were of the
view that notification was not required but in February 2008 the
parties notified the Commission of the transaction out of caution and
to avoid a jurisdictional dispute with the Commission. The Commission found that both transactions had resulted in changes of control
in respect of National Cables, which constituted a merger in each
case and that the thresholds for an intermediate merger were met in
both instances. However, as the parties had taken legal advice and

375

SOUTH AFRICA
had not been advised to notify, the Commission merely required the
parties to the transactions to pay the equivalent of the filing fees for
the intermediate merger notifications and Freeport agreed to pay
an administrative penalty of 150,000 rand, being the equivalent of
75,000 rand per transaction on behalf of all the parties.
10 Who is responsible for filing and are filing fees required?

Both parties to a merger are responsible for filing.
Fees are 100,000 rand for intermediate and 350,000 rand for
large mergers. The Act does not stipulate which party is responsible
for payment of the fees – that is generally a matter for commercial
negotiation between the parties.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Parties to an intermediate or large merger may not implement the
merger before obtaining the requisite approval. In the case of an
intermediate merger, the Commission, within 20 business days of
certifying that the notification is complete, must approve or prohibit
the merger, but may extend the period it has to consider the merger
by no more than 40 business days. In practice, the Commission often
makes use of an extension period to complete its investigations. If no
response is received from the Commission within the time specified,
the merger is deemed approved. Unlike in certain other jurisdictions,
the Commission need not have competition concerns to make use
of the extension period and is not required to justify the use of the
extension period.
In the case of a large merger, which the Commission is obliged to
refer to the Tribunal, a date for hearing must be set within 10 days
of the matter being referred. A certificate of approval or prohibition
must be issued within 10 days of the end of the hearing and reasons
must be provided within 20 days of the issue of the certificate. There
is a clear gap here in that there is no prescribed period in which a
hearing must be held and there is no deemed approval if the hearing does not take place. The Act provides that the matter must be
referred by the Commission within 40 business days and that the
Tribunal, on application, may grant extensions of 15 business days
each to the Commission. However, in the event that the first period
or any subsequent period expires, the party may apply to the Tribunal to consider the merger without a recommendation from the
Commission.
In practice, the Tribunal has proved efficient, and disposes of
matters in a reasonably short time. There has been a reduction in the
time for approval of mergers.
In 2009, the mergers and acquisitions division of the Commission revised its service standards, publishing review periods that the
Commission will commit to achieve for Phase I (non-complex), Phase
II (complex) and Phase III (very complex) mergers. These review periods do not replace the review periods set out in the Act but the Commission seeks to adhere to these periods, particularly in the interests
of expediting the review of non-complex mergers.
Phase I (non-complex) mergers are categorised as those where
the parties’ combined market share is below 15 per cent, where no
complex control structures arise or no public interest issues arise.
The Commission commits to reviewing Phase I mergers within 20
business days.
Phase II (complex) mergers involve transactions between actual
or potential competitors (horizontal mergers) or between customers
and suppliers (vertical mergers) where the parties hold more than 15
per cent in their respective markets. The Commission considers that
Phase II cases generally include challenges relating to defining the
relevant product markets; multiple product or geographic markets;
markets that are subject to deregulation; or public interest issues arising as a result of the merger. The Commission commits to reviewing
Phase II mergers within 45 business days.
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Phase III (very complex) mergers are those that the Commission
considers likely to give rise to a substantial lessening or prevention of
competition, such as mergers between leading market participants.
The Commission considers that the thorough investigation of Phase
III cases requires requests for specific documents or information from
the merging parties as well as third parties. The review period for
Phase III mergers is 60 business days.
In terms of meeting the review periods for mergers, the Commission has emphasised that complete merger filings are required to be
submitted and the Commission has published a guideline in respect
of the information and documents required to be filed in order for
a merger to be accepted as complete. Merger filing requirements for
specific mergers may be discussed in a pre-notification meeting by
arrangement with the manager of the Commission’s mergers and
acquisitions division.
The review periods in terms of the Commission’s revised service
standards replaced the former ‘fast-track’ review procedure published in 2002, which provided for a 20-business-day review of noncomplex mergers meeting certain criteria.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Failure to notify the Commission of a merger or implementing a notifiable merger prior to approval being obtained is a contravention of
the Act, rendering the parties liable to pay an administrative penalty.
The Tribunal also has wide discretion to direct the taking of steps to
prohibit the merger. In 2008 the Tribunal confirmed a consent order
between the Commission, Bonheur 50 General Trading (Pty) Ltd
(Bonheur) and Komatiland Forests (Pty) Ltd (Komatiland), for the
implementation of a merger without prior notification to the Commission. In terms of the settlement agreement, Bonheur and Komatiland agreed to pay an administrative penalty of 500,000 rand.
In March 2004 the South African Forestry Company Ltd (SAFCOL), Bonheur and Komatiland had entered into a share sale agreement in terms of which Bonheur was to acquire a 75 per cent interest
in Komatiland. The parties met the thresholds for an intermediate
merger and the proposed transaction was duly notified as such. In
September 2004, the Commission decided that the merger would
result in the substantial lessening or prevention of competition in the
relevant markets and prohibited it. The parties asked for the Tribunal’s consideration of the Commission’s decision but subsequently
abandoned the merger. At the time of the parties’ application for
the Tribunal to consider the Commission’s decision, the Commission commenced an investigation as to whether there had been
prior implementation of the proposed merger, based on the parties’
conduct before, during and after the merger review process. The
share sale agreement provided for attendance by representatives of
Bonheur at Komatiland management committee meetings. Bonheur
representatives would attend these meetings on an observer status.
Although permitted to speak at the meetings, they were prohibited
from voting and from otherwise exercising control or influence
over the management or operation of Komatiland. The Commission found that, contrary to the provisions of the share sale agreement, some of the Bonheur representatives had, through their level
of participation in the discussions and deliberations in the meetings,
conducted themselves in a manner that amounted to the exercise of
control over the management or operation of Komatiland. The Commission also found that attendance at the Komatiland management
committee meetings by the Bonheur representatives had resulted in
the latter being exposed to certain competitively sensitive information that, but for their attendance at these meetings, would not have
been readily available to Bonheur, then a competitor of Komatiland
in the upstream market for the production and supply of softwood
sawlogs and the downstream market for the production and supply
of sawn timber.
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The Commission found that the conduct of the representatives
went beyond the scope of normal commercial interaction between
competitors in the ordinary course of business and normal commercial interaction between competitors in the process of a merger and,
effectively, amounted to the implementation of the merger without
the requisite approval being obtained. The parties contended that the
rationale for allowing Bonheur representatives to attend the management meetings of Komatiland was to provide Bonheur with insight
into the business of Komatiland and its management in order to
protect Bonheur’s position as a prospective investor. It was submitted
that this practice was followed in the bona fide belief that attendance at the meetings would not give rise to any contravention of the
Act and that they had not in fact contravened the Act. The parties
nevertheless concluded the matter with the Commission in terms of
a settlement agreement.
In Competition Commission/Royal Bafokeng Holdings (Pty)
Ltd, Mogs (Pty) Ltd, Elbroc Mining Products (Pty) Ltd and Stope
Technology (Pty) Ltd, after prior implementation of a merger was
established, the acquiring parties reached as settlement agreement
with the Commission and collectively paid 100,000 rand for prior
implementation, while the target parties collectively paid 100,000
rand.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Sanctions may be applied in any cases in which closing takes place
before clearance is obtained. However, it is possible to put in place
hold-separate and/or ring-fencing arrangements to allow merging
parties to close a transaction outside South Africa, if this can be done
without implementing the merger in South Africa. While authorities
have not provided an official statement in support of this, hold-separate and ring-fencing arrangements have been put in place in many
cases. See also question 14.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

This arose for the first time in the AP Moller–Maersk/Royal P&O
Nedlloyd merger, where the parties unilaterally agreed to certain
‘hold-separate’ arrangements to ring-fence the South African aspects
of the merger. The merger was approved and closed in Europe prior
to the South African approval being obtained. The arrangements
were accepted by the Commission and Tribunal without comment.
Subsequently a number of hold-separate arrangements have been put
in place in order to close mergers without implementation in South
Africa but there has been no official statement by the authorities on
the appropriateness of such arrangements.
15 Are there any special merger control rules applicable to public
takeover bids?

No. Where public takeovers fall within the Act’s definition of a
‘merger’, the legislation is applicable. To the extent that the Companies Act 61 of 1973 requires a public offer to be made or stock
exchange requirements exist, there may be further obligations.
In the Harmony/Gold Fields hostile takeover bid, in an appeal
against a decision of the Tribunal, the CAC found that an early settlement offer by Harmony to acquire 34 per cent of Gold Fields
amounted to an acquisition of control that triggered the need to
notify. The obligation to notify was triggered once the requisite intent
to acquire control was formed, and any subsequent steps, although
short of de facto or de jure control, amounted to implementation
and could not be taken prior to obtaining approval. This case has
undoubtedly limited the tactical options available to an acquiring
party in the context of a hostile takeover. In the Johnnic/HCI large
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merger, the Tribunal found that the Harmony/Gold Fields decisions
‘may carry certain enigmas’ and held that the decisions should not
be interpreted to state that a mere intention to bring about a merger
amounts to a proposed merger and that such a proposed merger
activates the requirement to notify.
In the ordinary course, merging parties submit a joint notification. However, provision is made for separate notifications and for a
firm to file on behalf of another firm in certain circumstances. These
provisions are typically applied in hostile mergers.
16 What is the level of detail required in the preparation of a filing?

Prescribed forms and declarations need to be submitted, but are generally not as detailed as those required under the US or EU systems.
Generally merging parties submit a joint competitive report as part
of the notification. Various documents relating to the transaction are
required to be submitted. Filings have become more sophisticated
and parties often file expert economic reports in support of their
merger filings. In 2010 the Commission also published a practice
note setting out requirements for ‘complete’ merger notifications.
17 What is the timetable for clearance and can it be speeded up?

Approval of intermediate mergers is deemed to have been granted
if no reply is received from the Commission within the prescribed
periods. Notification ought to be made as soon as possible as the
period granted for the Commission’s consideration begins when the
notification is received and is certified to be complete. Other than
applying tactical pressure on an ongoing basis, the timetable cannot
be accelerated. It is, however, possible to approach the Commission
with regard to speeding up the process if there are special considerations at stake. With large mergers there is no deeming provision and
no cap on how long hearings should take. However, certificates and
written reasons must be given within prescribed periods following a
hearing. In practice, non-contentious intermediate mergers are generally approved within about 20 business days.
In 2009, the mergers and acquisitions division of the Commission revised its service standards, publishing review periods that the
Commission will commit to achieve for Phase I (non-complex), Phase
II (complex) and Phase III (very complex) mergers. These review
periods do not replace the review periods set out in the Act but the
Commission seeks to adhere to these periods, particularly in the
interests of expediting the review of non-complex mergers. Please
also see question 11.
18 What are the typical steps and different phases of the investigation?

After receiving a merger notification, the Commission appoints an
investigator to investigate the proposed transaction. The investigator
may question any person with knowledge relevant to the investigation. The Commission typically contacts the competitors and customers of the merging parties. Typically, the assessment is made on
the basis of the written submissions to the Commission supporting
the request for approval of the merger.
In large mergers the Commission has taken to appointing a specialist investigation team prepared to meet with the merging parties
on a regular basis to discuss progress in the investigation. Often,
site visits to plants and operations will be requested to facilitate the
investigation.
In the case of small and intermediate mergers, the Commission
is the decision-maker, but in the case of large mergers the Commission concludes its investigation and makes recommendations to the
Tribunal, being the decision-maker in respect of large mergers. Please
also see question 11.
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Substantive assessment
19 What is the substantive test for clearance?

Where a merger occurs, the test is whether the merger is likely to
substantially prevent or lessen competition, and, if so, whether any
technological, efficiency or other pro-competitive gains are likely to
result from the merger that may offset the lessening of competition.
Relevant factors to be considered are:
• the strength of competition in the market;
• the probability that firms in the market will behave competitively
following the merger;
• the actual and potential level of import competition;
• ease of entry into the market, including tariff and regulatory
barriers;
• the level and trends of concentration and history of collusion in
the market;
• degree of countervailing power in the market;
• likelihood of the merged firm having market power;
• dynamics of the market, including growth, innovation and product differentiation;
• the nature and extent of vertical integration;
• whether the business of a party has failed or is likely to fail; and
• whether the merger will result in the removal of an effective
competitor.
The Commission must also consider whether the merger can be justified on substantial public interest grounds, particularly the effect of
the merger on employment; the ability of small businesses or firms
controlled by historically disadvantaged persons to become competitive; and the ability of national industries to compete in international
markets. Accordingly the Act allows issues to be considered that are
of a socio-political nature in addition to issues of economic efficiency
and consumer benefit. Please also see question 22 and ‘Update and
trends’.
20 Is there a special substantive test for joint ventures?

No. The ordinary test applies.
21 What are the ‘theories of harm’ that the authorities will investigate?

In assessing whether a merger is likely to substantially prevent or
lessen competition, the Commission is required to assess the strength
of competition in the relevant market and the probability that the
firms in the market will behave competitively or cooperatively after
the merger. In making this assessment, the Commission must take
into account the factors listed in question 19. The Tribunal has indicated that it will deal mainly with two theories of harm in assessing
whether a merger will substantially prevent or lessen competition,
namely coordinated effects and unilateral effects. In doing so, it
would specifically consider some or all of those factors set out in
question 19 that are relevant to the assessment of each specific transaction. An illustration of the authorities addressing this is the merger
between Kansai Paints Company Limited (Kansai) and Freeworld
Coatings Limited (Freeworld), a hostile takeover by Kansai of Freeworld. In 2011, the Commission approved the intermediate merger
between Kansai and Freeworld subject to conditions addressing competition and public interest concerns.
The transaction involved horizontal overlaps in the distribution
of automotive OEM coatings, particularly primer and base coatings. In South Africa Kansai’s activities include OEM automotive
coatings, which in turn include primer and base coatings. Kansai’s
products are distributed via an independent distributor to only one
vehicle manufacturer, namely Toyota. Freeworld is a South African
paint manufacturing and distributing company and, through its joint
venture with DuPont, a leading multinational in the industry, is active
in the production of OEM automotive coatings, using DuPont tech-
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nology. Freeworld supplies all OEMS in South Africa. The Commission investigated the potential unilateral and coordinated effects of
the merger.
With regard to the unilateral effects, the Commission noted the
strong link between Kansai and DuPont that would result from the
merger, as the two firms are the leading suppliers of primer and base
coatings in South Africa and, post-merger, would be in a joint venture with respect to the manufacture and distribution of automotive
coatings. The Commission’s primary concern was that post-merger
the two firms would behave cooperatively, supplying their OEM
automotive coatings through the DuPont/Freeworld joint venture,
thereby removing an effective competitor.
In assessing coordinated effects, the Commission found that the
automotive coatings market is concentrated, with high barriers to
entry and links between the various players through joint ventures.
Kansai was party to a joint venture agreement with PPG Industries
(PPG) in the automotive OEM coatings industry in other parts of
the world. The Commission was concerned that if this joint venture
were extended to South Africa post-merger, there was the possibility
of future coordination between Kansai, DuPont and PPG. Together,
these three major players account for 80 per cent of the market.
To address its concerns, the Commission imposed conditions
requiring the divestiture of the entire automotive coatings business
of Freeworld, including its shareholding in the DuPont/Freeworld
joint venture, that Kansai establish an original equipment manufacturer automotive coatings facility in South Africa and not retrench
any employees for the next three years. However, Kansai took the
Commission’s decision on appeal. The merging parties and the
Commission renegotiated the conditions imposed and agreed that
the obligations regarding divestiture and the development of local
manufacturing facilities would be removed. The Tribunal approved
the removal of these two conditions.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

In addition to the usual business and economic efficiency criteria,
social and political factors may be significant to the assessment and
the Act specifically provides for socio-political factors to be taken
into account, including the economic empowerment of the country’s
previously disadvantaged communities. The Commission has shown
concern for issues such as employment and black economic empowerment (BEE), with regard to both mergers and complaints. In the
Komatiland Forests case, involving the proposed privatisation of the
South African government’s forestry assets, the Commission prohibited the sale of the state’s forestry assets to the government’s preferred
bidder on the basis that the merger would likely substantially prevent
and lessen competition in the market for sawn timber, and that the
alleged efficiency gains were not likely to offset the anti-competitive
effects. Furthermore, the Commission considered that the merger
raised significant public interest concerns, in particular, that it would
likely result in the exit of small independent saw-millers, giving rise
to some 2,000 job losses. The Commission also took into account
the concern expressed by trade unions that jobs would be lost at the
merged entity itself.
A large merger between the US corporation, Wal-Mart, and
South African wholesaler and retailer, Massmart Holdings Limited
(Massmart), was notified to the Commission in November 2010.
Wal-Mart has no presence in South Africa and the Commission recommended unconditional approval of Wal-Mart’s proposed acquisition of a 51 per cent stake in Massmart.
Public interest concerns were raised by trade unions and industry bodies in relation to Wal-Mart’s record on labour rights and the
effect of its procurement practices on local manufacturers and suppliers. Trade unions and industry bodies made submissions to the
Commission in this regard but the Commission nevertheless recommended that the Tribunal approve the transaction unconditionally.
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Subsequently, and in an unusual development prior to the Tribunal hearing, three government departments applied for the Tribunal
hearing to be postponed to allow them to bring a discovery application and prepare an expert witness statement. The government
departments submitted that the acquisition would lead to thousands
of job losses, worsening labour conditions and the squeezing out of
local suppliers. Arguments from both sides on these public interest aspects were heard before the Tribunal and, in June 2011, the
Tribunal approved the merger subject to conditions. The conditions
included a moratorium on retrenchments for two years post-merger
and an obligation to give preference to the 503 employees retrenched
during June 2010 when employment opportunities become available within the merged entity, taking into account those employees’ years of service to the Massmart group. The merged entity was
also required to establish a programme for the development of local
suppliers and contribute 100 million rand to the programme, to be
expended within three years (please also see ‘Update and trends’).
In March 2012, following the Tribunal’s decision, the CAC
upheld, in part, an appeal by the South African Commercial, Catering and Allied Workers Union (SACCAWU) against the order of
the Tribunal. However, the CAC approved the merger subject to
conditions and held that there was insufficient evidence to conclude
that the public interest concerns set out in the Act (in particular, the
effect of mergers on employment and on small and medium sized
businesses), was sufficient to refuse the approval of the merger. The
CAC found that there was insufficient evidence to conclude that the
detrimental effects of the merger would outweigh the clear benefits
to consumers.
The CAC held in favour of SACCAWU that the 503 workers
who had been retrenched were entitled to reinstatement, on the basis
that the circumstances in which these workers had been retrenched
from Massmart were so closely linked to the merger and its timetable
that the suggestion that the decision to retrench had been taken some
six to eight years earlier was unsustainable.
The CAC also accepted that there were legitimate concerns about
the effect of the merger on small producers and therefore consequent
effects on employment and recognised that the provisions of the Act
required measures to be taken to safeguard the public interest concerns, in particular, those regarding small producers. The CAC found
that there was insufficient detail as to how the condition that the
merging parties would establish a programme aimed at the development of local South African suppliers would operate and whether it
would fulfil the statutory requirements of the protection of the public
interest. Accordingly, the CAC held that a study should immediately
be commissioned by three experts, representing SACCAWU, the ministers, and the merging parties. The three experts were required to
be appointed within one month of the CAC’s order, with a further
two months to produce a report for the consideration of the CAC as
to the best means by which South African small and medium sized
suppliers could participate in Wal-Mart’s global value chain, thereby
ensuring that benefits from the merger will flow to this sector of
the economy. Once this report has been completed the parties will
have an opportunity to consider it. The CAC will then formulate
the mandate and the conditions by which such a fund or similar
proposal would operate, to ensure that the public interest concerns
are addressed. Interestingly, the CAC did not provide any guidance
to the concerned parties regarding how to achieve this unprecedented
condition.
With regard to BEE, the Commission has publicly expressed its
support for the Department of Trade and Industry’s Broad-Based
Black Economic Empowerment Act, which legislates for economic
empowerment changes. However, in the Shell/Tepco large merger,
the Tribunal criticised the Commission for an overzealous approach
to its public interest mandate, and in practice most mergers are
approved within conventional competition law parameters that generally apply worldwide. In the Tiger Brands/Ashton Canning large
merger, the Tribunal imposed a number of employment-related
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conditions, including a moratorium on retrenchments and payment
of 2 million rand towards a training fund to benefit all permanent
and seasonal employees retrenched as a result of the merger.
In 2009, the Commission recommended the approval of the
Vodacom Group Plc/Vodafone (Pty) Ltd large merger. The Tribunal
approved the transaction unconditionally, disregarding last minute
oral submissions by the Communications Workers’ Union, who
argued that the domination of foreign capital would pose an ‘economic and security risk’.
In the same year, the Commission recommended to the Tribunal that the proposed merger between Masscash Holdings (Pty) Ltd
(Masscash) and Finro Enterprises (Pty) Ltd trading as Finro Cash
& Carry (Finro) be prohibited. The parties compete in the grocery
products market in the Port Elizabeth region, selling products to
smaller, independent retailers who sell on to customers in the lowincome bracket. In considering the transaction, the Commission took
into account that, while all consumers are currently affected by overinflated food prices, the poorest of the poor are suffering the most
and the proposed merger would deprive them of the little rivalry they
have between the two regional competitors.
In August 2009 the Tribunal approved the proposed merger
unconditionally. The main focus of the Tribunal’s decision was on
the analysis of potential anti-competitive horizontal unilateral effects
arising in the relevant market as a result of the merger. The Tribunal found that Finro is an effective competitor to Masscash in
the Port Elizabeth grocery wholesale market. However, the Tribunal also stated that this factor and the fact that the market will be
highly concentrated post-merger must be assessed in the context of
other evidence, considering that the relevant market in question is
characterised by substantial differentiation in relation to individual
firms having differences in product range and product mix, customer
profiles, margins, location, delivery and credit terms. The Tribunal
also considered that post-merger there will remain several significant
competitors in the relevant market, including three large wholesalers and four smaller competitors that will be competing with the
merged entity.
The main area of dispute between the Commission and the parties was the determination of the extent to which the parties are close
competitors in the relevant market. The Commission had embarked
on a customer survey with the aid of statistical experts to determine
revenue diversion ratios (RDRs) and used these ratios together with
the gross margins of the parties’ wholesale outlets to predict the likely
post-merger price effects of the proposed deal.
The Tribunal concluded that the Commission’s economic model
did not allow for ‘off model’ external supply-side factors, namely,
various potential reactions from incumbent firms in response to a
price incentive, and that this was a serious deficiency in the Commission’s analysis. The Tribunal concluded that there were various other
deficiencies in the Commission’s model used to predict potential price
increases post-merger, and that the Commission’s model ultimately
predicts that the merging parties will in fact have an incentive to
engage in an insignificant lessening of competition.
The Tribunal concluded that there was no basis to conclude that
consumers would be worse off either from a pricing or service delivery perspective as a result of the proposed merger and that furthermore, the transaction would be unlikely to result in a substantial
prevention or lessening of competition in the relevant market. The
Tribunal accordingly approved the merger unconditionally.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Act requires mergers to be assessed as to whether they are likely
to substantially prevent or lessen competition and, if so, whether
any technological, efficiency, or other pro-competitive gains are
likely to result that may offset the lessening of competition. Thus,
the Act requires the authorities engaged in a merger review process
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to include, in the event of a substantial lessening of competition,
a weighing up of the effects of an anti-competitive merger against
efficiency gains. Consequently, merging parties have tended to gloss
over efficiencies, or provide abstract theoretical efficiency arguments
and await an anti-competitive finding before submitting a comprehensive ‘efficiency defence’. However, in the Mondi/Kohler decision,
the CAC cautioned the appellants’ and the competition authorities’
general acceptance of the Chicago School postulation that vertical
mergers are presumed to be efficiency enhancing. This caution has
important legal and economic ramifications in that parties should be
advised to prove, a priori, the efficiencies of a proposed transaction.
The implication is that the ‘efficiency defence’ should probably be
seen as a factor for consideration in determining whether a merger
substantially prevents or lessens competition and not just evaluated
once a merger has been deemed anti-competitive.
In January 2009, the Commission prohibited an intermediate
merger between Much Asphalt (Pty) Ltd, a subsidiary of Murray &
Roberts Holdings Ltd, and Gauteng Asphalt (Pty) Ltd, Road Seal
(Pty) Ltd and Road Seal Properties (Pty) Ltd. The firms are active in
the market for the supply of asphalt and in the provision of paving
services. After considering the vertical and horizontal overlaps in the
parties’ business operations, as well the efficiencies to be achieved
as a result of the merger, and the remedies proposed by the parties,
the Commission found that the potential efficiencies and proposed
remedies were unlikely to outweigh the possible anti-competitive
effects of the merger and would not address the competition concerns identified.
After being prohibited by the Commission in 2010 and by the
Tribunal in 2011, the proposed acquisition by Pioneer Hi-Bred International (Pioneer), a US-based multinational seed producer (controlled by Du Pont) of South African seed company, Pannar Seed
(Pty) Ltd (Pannar) was conditionally approved by the CAC in May
2012. Both the Commission and Tribunal found that the merger
would substantially prevent or lessen competition in the relevant
maize seed markets in South Africa that could not be outweighed
by technological, efficiency or other pro-competitive gains likely to
arise from the merger. The Commission regarded the transaction as a
three-to-two merger in the maize seed market as the market in South
Africa features only the merging parties and Monsanto. The Commission and Tribunal favoured the purchase of the Pannar business
by an alternate buyer (such as Syngenta or Dow).
The CAC, however, took a different approach, cautioning the
Tribunal against ‘unsubstantiated speculation that the target firm
[would] enter into a partnership with another firm which is not a
competitor in the market and which is wholly unsuited to a merger.’
This would constitute ‘an intrusion into the management and control
of private companies not justified in the public interest’. The CAC
held that the absence of the merger would likely see the decline and,
ultimately, the demise of the local Pannar business and the loss of its
resources (in particular, its pool of local germplasm); and that combining Pioneer and Pannar would result in an increase in competition
for market leader Monsanto. The CAC found that such competition,
in the South African hybrid maize seed market, dominated in its
nature by innovation competition, will result in long-term dynamic
efficiency improvements in the nature and quality of seed produced,
as well as its competitive pricing, to the benefit of maize farmers and
consumers in South Africa.
On this basis, the parties’ appeal was upheld and the order of
the Tribunal was set aside. The merger was approved by the CAC
conditionally and the merged entity was required to:
• approach its pricing in a prescribed manner in respect of particular products;
• keep the same maize hybrids available to farmers going forward,
subject to certain exceptions;
• not retrench any employees as a result of the merger for a period
of two years;
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•
•

•

undertake a long-term R&D investment in South Africa. Pioneer
intends to invest up to 62 million rand by 2017 to develop a
research and technology hub in South Africa;
work through partnerships with communities, government and
other groups to develop programs addressing the challenges
faced by small-scale and developing farmers to increase their
overall farm productivity, profitability and food security. Pioneer
has committed 20 million rand over the next six years to foster
such partnerships and collaborations; and
make available certain licences to public institutions in South
Africa on a non-exclusive and perpetual basis.

Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The authorities have the power to prohibit the implementation of a
merger, approve a merger or approve a merger subject to conditions.
The Commission approves small and intermediate mergers, whereas
in large merger cases the Commission makes a recommendation and
refers the case to the Tribunal for approval. In small and intermediate
matters, parties may request the Tribunal to consider a prohibited
merger or the conditions imposed by the Commission. Appeals in
large merger cases against Tribunal decisions lie with the CAC. As
outlined in question 9, failure to notify or implementing a merger
prior to approval being obtained for intermediate or large mergers
exposes the parties to administrative penalties as well as injunctions
on implementation.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes. It is possible to reach an accommodation with the authorities
as to the long-term structuring of the merged entity, behavioural and
divestment undertakings. Preferably, these accommodations should
be reached with the Commission before it makes a decision. Once
it makes a decision it cannot reverse that decision and its functions
are discharged. A number of mergers have been approved subject
to conditions including undertakings that the merging parties divest
a part of the merged business and behavioural undertakings not to
foreclose markets or refuse custom.
In 2010 the Commission blocked a merger between Bedrock
Mining Support and the hardwood timber operations of Mondi on
the grounds that coordination effects would arise as a result of the
transaction. On appeal the Tribunal approved the merger subject
to behavioural conditions requiring, inter alia, the merging parties
to a post-merger price setting mechanism designed to eliminate any
significant information exchange between Bedrock and Reatile, one
of Mondi’s customers. This mechanism provides for an independent
expert to determine Bedrock’s timber supply prices to Reatile.
In most cases conditions have been recommended by the Commission or by the merging parties and accepted by the Tribunal after
assessing the extent to which the proposed conditions deal with concerns arising from the merger. In some cases, the conditions have
been imposed unilaterally by the Tribunal. In May 2010, the Tribunal
provided reasons for its conditional approval of the merger between
Chlor-Alkali Holdings (Pty) Ltd (CAH) and Botswana Ash (Pty) Ltd
(Botash). In terms of the transaction, CAH would acquire 50 per cent
of the issued share capital of Botash, thus acquiring joint control of
Botash with the Botswana government. Both parties manufacture
and sell salt. The transaction was also found to have a vertical dimension, as a subsidiary of CAH was involved in the distribution of
these products. The Tribunal found that the transaction constituted
a ‘merger to pure monopoly in the supply of chemical grade salt to
the inland areas of South Africa’. Accordingly, it found that the transaction would probably substantially prevent or lessen competition.
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The threat of foreclosure occurring post-transaction exacerbated the
transaction’s potential anti-competitive effect. However, a number of
factors mitigated the anti-competitive effect, including the fact that
there was only one significant inland customer that had negotiated
a favourable long-term supply contract, and that a sole customer
would facilitate administration of the transaction. Furthermore, the
fact that Botash’s salt mine operations have only a limited remaining
life disposed the Tribunal towards allowing the merger conditionally.
In April 2011 the Commission approved the acquisition of
Freeworld Coating Limited (Freeworld) by Kansai Paint Co Limited (Kansai) subject to conditions aimed at addressing competition
and public interest concerns. Both Kansai and Freeworld supply
automotive coatings. The Commission’s concerns were that the
merger would have reinforced the high levels concentration in the
South African market and would have created a forum for collusion between Kansai and Du Pont (another multinational automotive paint company) through an existing joint venture between
Freeworld and Du Pont. The Commission required that Kansai divest
the entire automotive coatings business of Freeworld, which includes
Freeworld’s shareholding in the joint venture with Du Pont. Kansai
will also continue to manufacture decorative coatings for 10 years
and establish an automotive coatings manufacturing facility in South
Africa within five years. In addition, the Commission imposed public
interest conditions requiring Kansai to refrain from implementing
any retrenchments for three years; an undertaking to invest in South
African research and development in decorative coatings; and an
undertaking to implement a BEE transaction within two years. Kansai appealed the Commission’s decision and, ultimately, approved the
merger subject to conditions renegotiated by the Commission and the
parties. The obligations regarding divestiture and the development of
local manufacturing facilities were not imposed. A moratorium on
retrenchments for a period of three years was imposed. Please also
refer to question 23 above in relation to the Pioneer/Pannar merger
where the conditions imposed include those relating to a two-year
moratorium on retrenchments and obligations regarding investment.
In the Wal-mart/Massmart case, the Tribunal approved the
merger subject to conditions. On the final day of the Tribunal hearing, the merging parties offered certain undertakings to be imposed
as conditions for the approval of the merger. These undertakings
were aimed at addressing labour and local procurement concerns
and they included that the merged entity ensure that there will be no
retrenchments in South Africa as a result of the merger for two years;
that the merged entity must give preference to the 503 employees
who were retrenched in June 2010; and that the merged entity must
establish a programme aimed at developing local South African suppliers funded in the amount of 100 million rand to be contributed by
the merged entity and expended within three years. In addition, the
merged entity undertook to establish a training programme to train
local suppliers on how to do business with the merged entity and
with Wal-Mart. This case went on appeal to the CAC but largely the
conditions stood. The CAC ordered the commissioning of a study ‘to
determine the most appropriate means and the mechanism by which
local suppliers may be empowered to respond to the challenges posed
by the merger and benefit’ from it, as the Tribunal’s decision did not
deal with the mechanisms for the development programme in any
detail. The CAC wanted to ensure that the concerns that had been
raised by the government and trade unions about the impact of the
merger on South African suppliers and employment would be adequately addressed by the conditions. In this regard, the CAC ordered
that the supplier development programme must focus on skills development rather than cash handouts to local producers. Although the
CAC ordered Massmart to contribute to a maximum amount of 200
million rand to the programme over its duration, being five years,
it was made clear that it may not be necessary to expend the entire
amount in achieving the objectives of the programme. Further, the
CAC ordered that the programme should seek to incentivise the
merged entity to purchase products from local producers over and
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above the kind of products that would in any event be purchased by
it and that the merged entity will report annually to the Commission.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Divestment is a remedy of last resort. The Commission requires
divestment to take place in a short period (usually six months), and
will generally insist that an independent trustee be appointed to oversee the process. The Commission has tried to argue for the imposition of financial penalties if the divestment is not effected in a timely
manner, but the Act does not allow for this. Except for divestment
being ordered, the substantive terms of these agreements have been
kept confidential.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

During the year under review, the competition authorities approved
a number of mergers conditionally. The competition authorities’
approach to requiring remedies is the same in foreign-to-foreign
mergers as it is to mergers involving local companies.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The competition authorities have approved a number of transactions by imposing behavioural conditions on the parties. Many of
these conditions have related to ancillary restrictions such as access
to customers, continued supply and confidential information. The
Tribunal has also ordered the Commission to investigate certain
ancillary restrictions that have come to light during the course of
merger hearings.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

An objection to a merger may be made by any person. A party having
a material interest may participate in a Tribunal hearing. The Commission is entitled to interview customers and competitors during
the conduct of its investigation in order to obtain their views on the
potential impact of a merger. The Commission generally requests formal submissions by competitors and customers, particularly where
serious competition concerns are raised. The merging parties’ counsel
can, pursuant to a formal request and confidentiality undertakings,
view and respond to the submissions. Representative trade unions
have an automatic right to intervene in the proceedings. In the Masscash/Finro merger, the Commission contacted almost 400 retailers
during its investigation.
Other interested parties may only participate on application to,
and with the leave of, the Tribunal, which has generally been granted
in the past. The Tribunal has also in the past allowed the participation of persons outside of the ordinary scope of suppliers, customers
and competitors. In this regard the Tribunal specifically authorised a
statutory agency, the Industrial Development Corporation, to intervene in a merger in the iron ore industry between Anglo American
and Kumba Resources. This very liberal approach was endorsed by
the CAC on appeal.
However, the authorities have issued a clear warning to potential
interveners not to waste their time. For example, in 2008 and 2009,
technology firm Altech attempted to intervene in the MTN/Verizon
merger hearing. The Tribunal dismissed Altech’s application with
costs, stating that it would have ‘considered this an appropriate case
to award punitive costs’ against Altech, had its jurisdictional scope
allowed for it.
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In the recent and highly controversial Wal-Mart/Massmart
merger, the involvement of third parties from the initial stages of
the proceedings was a key feature of the case. The target firm was
Massmart, a local wholesaler and retailer of grocery, liquor and general merchandise. The acquiring firm, Wal-Mart, the largest retailer
globally, had no presence in South Africa. It was common cause that
the merger, in and of itself, did not raise any competition concerns
and therefore would not substantially prevent or lessen competition in South Africa. Noting the absence of competition concerns,
the Commission unconditionally approved the merger without any
conditions.
The Commission’s decision was met with objections and was
taken on appeal to the Tribunal. The main issues raised in the Tribunal were based on public interest concerns, such as the effect of
the merger on employment, local manufacturers, local suppliers and
small and medium-sized businesses. The public interest factors were
raised by a number of trade unions, most notably the South African Commercial, Catering and Allied Workers Union (SACCAWU),
the South African Small Business and Micro Enterprises Forum
(SMMEF) and the Ministries of Economic Development Department,
Department of Trade and the Industry and Department of Agriculture, Forestry and Fisheries, These intervening parties argued for an
outright prohibition or the imposition of certain conditions relating
to the public interest. In confirming the Commission’s approval of
the merger, the Tribunal imposed four conditions, namely, that no
retrenchments resulting from the merger could occur for two years
after the transaction; that 503 employees who had been retrenched
in the previous year be entitled to preferential reinstatement if any
employment opportunities became available; that Wal-Mart must
honour existing labour agreements, observe the current practice of
Massmart and not challenge SACCAWU’s position as the representative trade union for the next three years; and that the merged entity
has to establish a programme to develop local suppliers and SMME’s
by investing 100 million rand and train local suppliers on how to do
business with the merged entity. The Tribunal also required that the
merged entity report back annually on its progress.
The Tribunal’s decision was taken on further appeal to the CAC
by the intervening parties. The Ministers sought a review of the
Tribunal’s decision and SACCAWU continued to pursue a decision
on the outright prohibition of the merger. The CAC confirmed the
approval and revised two of the conditions to be imposed on the
merging parties, finding that the two year retrenchment moratorium
and the three year guarantee of SACCAWU’s representative position was sufficient. The CAC ordered the full reinstatement of the
employees retrenched in the previous year. With regard to the 100
million rand development programme, the CAC stated that further
investigation as to how this would be implemented effectively and
practically was required. An order was given for a study to be commissioned by three economic experts, appointed by the Ministers, the
merged entity and SACCAWU. The CAC ordered that the experts
were required to produce a report for the CAC by June 2012 as to the
best way South African small and medium suppliers can participate
in Wal-Mart’s global supply chain and ensure that the benefits of the
merger flow into this sector of the economy.
This case has been criticised for undue government involvement
and inappropriate extension of public policy in competition matters.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Provision is made under the Act for the right of parties to request that
information submitted to the Commission be treated as confidential
and a prescribed form is submitted in merger filings for confidentiality claims. However, the Act provides that a party seeking access to
information that has been claimed as confidential may apply to the
Tribunal to order disclosure of the information. The Tribunal will
then make a decision as to whether the information is confidential,
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and if so, it will grant or deny access to the confidential information.
The Commission must publish a notice of its merger decision in
the government gazette and it must give the parties concerned written
reasons for its decision but the text of such reasons is generally not
published. The Commission will often release a press statement summarising its reasons for a decision or the reasons for its recommendation to the Tribunal that a large merger be approved. The Tribunal
generally publishes its full reasons for approving or disallowing a
merger in any given case. To the extent that confidential information
has been provided, the Tribunal will provide a confidential version
of its judgment to the parties and make available a non-confidential
version for public consumption. It is this growing collection of judgments that is providing the basis for developing South African jurisprudence in merger analysis.
In practice, the Commission and the Tribunal each have their
own third-party public relations consultants and the business press
also pays keen attention to high-profile merger cases. The reasons for
the Commission’s decision must not contain confidential information. Both institutions operate information websites. These can be
found at www.compcom.co.za (Commission) and www.comptrib.
co.za (Tribunal).
A copy of the merger notice must also be given to any representative trade union (or to the employee representative representing
employees of the merging firms, should there not be a registered trade
union representing them).
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

There is no obligation on the Commission to cooperate in relation
to foreign investigations or to recognise any determinations made
by other antitrust authorities. The Act provides, however, that the
president may assign to the Commission any duty of the Republic, in terms of an international agreement relating to the purpose
of the Act, to exchange information with a similar foreign agency.
The Commission appears to regard the analysis by other antitrust
authorities as persuasive in its own deliberations, as was the practice
of the former Competition Board. The authorities are specifically
empowered to rely on foreign law in interpreting and applying the
Act. Precedents established in foreign systems have thus been of great
significance. In 2006, the Commission and Tribunal hosted the fifth
annual conference of the International Competition Network. There
has been cooperation between the Commission and other regulators
such as the US Department of Justice, the Federal Trade Commission
and the EU Merger Task Force. Personnel from the Department of
Justice and the Federal Trade Commission have been seconded to the
Commission in advisory capacities.
Judicial review
32 What are the opportunities for appeal or judicial review?

The Commission and the Tribunal are required to give written reasons for their decisions, and parties that are dissatisfied with the
decisions may appeal to the CAC. The process is a full appeal and
not limited to the mere review of proceedings.
These rights are amplified by the recognition in the South African Constitution of the right of individuals to fair administrative
proceedings, as well as in the Promotion of Administrative Justice
Act 3 of 2000.
33 What is the usual time frame for appeal or judicial review?

Decisions of the Commission can be appealed to the Tribunal and
decisions of the Tribunal, whether at first instance or in appeals from
the Commission, can be appealed to the CAC. The CAC prescribes
time frames within which appeals and reviews can be brought and
such applications will generally be heard within five months after
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the appeal is lodged. The speed with which appeals and reviews are
heard and decided will, to a large extent, depend on the filing of
submissions by the parties within the time periods prescribed. Parties
can also request an expedited hearing of an appeal or review where
there is urgency and directions will be provided as to future conduct
of the appeal.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The vast majority of mergers are approved in the ordinary course.
During the year ending February 2013, the Commission finalised
327 merger investigations, of which none were prohibited. These
related to 30 small mergers (23 were approved unconditionally,
three were approved conditionally and four were withdrawn); 227
intermediate mergers (200 of these were approved unconditionally,
22 were approved conditionally and five were withdrawn); and 70
large mergers (55 of these were approved unconditionally, 12 were
approved conditionally and three were withdrawn). However, the
authorities will use their powers in relation to domestic and foreignto-foreign mergers where they consider competition concerns are
raised.
35 What are the current enforcement concerns of the authorities?

The Commission’s mergers and acquisitions division is distinct from
its enforcement and exemptions division. The latter deals with prohibited practices although the Commission’s identified areas of priority (discussed below) affect both of these divisions.
The Commission is very active in its investigations of prohibited
practices and in order to focus its resources efficiently it has identified markets and sectors, which it considers are most significant to
consumers and the economy, as its priority sectors. The Commission
considers that these priority sectors should be targeted proactively.
Mergers in these sectors can also be expected to attract closer scrutiny. The Commission’s current priority sectors are food and agroprocessing; construction and infrastructure; intermediate industrial
products and financial services. These are regarded as sectors that
have an impact on consumers; on the cost of doing business; and on
economic growth and development; or reflect competition concerns
(such as featuring cartel conduct).
Food and agro-processing concerns the Commission, due to the
high concentration in trading, the storage of grain (wheat, maize) and
processing (milling and bread production). The Commission regards
firms in this sector as being vertically integrated. The Commission
considers that new entrants are needed. Cases under investigation in
food and agro-processing relate to ‘inputs’ (raw fish, animal feed,
poultry feed, poultry breeding, yeast, fertiliser, grain); ‘processing
and manufacturing’ (bread, fish, fruit, milling, fats and oils, poultry,
plastic irrigation piping) and ‘retailing’ (supermarkets). With regard
to intermediate industrial products, the Commission considers that
prices of chemicals and metals, as key manufacturing inputs, have
risen at rates in excess of producer and consumer inflation and that
historically dominant firms feature in the concentrated markets in
these sectors. The Commission’s concerns include that high prices
make industries using these products uncompetitive. Cases under
investigation in this priority sector include polymer chemicals, scrap
metal, wire, rebar, liquid fuels, mesh, plastic piping, carbon black
rubber, bitumen, tyres, flammable gases and mining roof bolts. The
construction and infrastructure sector is another priority sector as
anti-competitive conduct is regarded as increasing the costs of major
infrastructure needed. More than 50 leniency applications have been
made in relation to construction, many concerning bid rigging. Cases
under investigation in this sector include those in relation to cement,
glass, bricks and pre-cast concrete. The financial services sector has
also attracted significant attention.
www.gettingthedealthrough.com

SOUTH AFRICA
Another area of concern for the Commission is the private
health-care sector, in which the Commission is conducting its first
formal market inquiry. Section 6 of the Amendment Act became
effective in April 2013, granting the Commission powers to conduct
‘market inquiries’. A market inquiry is a formal inquiry in relation
to the general state of competition in a market for goods or services
without necessarily referring to the conduct or activities of a particular firm. The Commission may conduct such an inquiry if it believes
that any feature or combination of features of a market prevents,
distorts or restricts competition. Pursuant to section 6 coming into
effect, the Commission announced its intention to launch a market
inquiry into the private health-care sector. The Commission’s concerns stem from rising health-care costs in South Africa. The healthcare inquiry will probe various segments of the private health-care
market to determine the factors that restrict competition and underlie increases in private health-care expenditure in South Africa. The
inquiry will be led by a panel, led by a chairperson, to be appointed
from the Commission’s executive management. The panel is expected
to comprise industry experts and will be supported by a technical
team led by an inquiry manager reporting to the chairperson of the
inquiry. The chairperson of the inquiry will report to the Competition
Commissioner. The health-care inquiry is expected to commence by
September 2013 and the inquiry will issue draft recommendations
by December 2014. Final recommendations will be issued by the
end of June 2015.
The only comparable inquiry was the banking inquiry, which
was launched in 2006. At that time the Commission had only general
powers to conduct an industry-wide inquiry so the banking inquiry
involved voluntary participation. However, section 6 of the Amendment Act confers broad investigative and coercive powers and allows
the Commission to issue summons to compel individuals to appear
and to provide evidence, with corresponding offences applying for
failure to answer fully or truthfully.
The construction industry is one of the Commission’s priority
sectors, to which it has devoted considerable attention in recent
years. In 2009 the Commission initiated investigations against major
construction firms for possible collusion in the industry. To expedite
the investigation, the Commission introduced a fast-track process
in 2011 that promised companies leniency in exchange for coming
forward to divulge details on deals in which they may have colluded.
More than 20 companies have disclosed information pertaining to
bid rigging and collusion, which involves more than 130 projects. It
is anticipated that these companies will enter into consent agreements
with the Commission.
36 Are there current proposals to change the legislation?

The Competition Amendment Act 1 of 2009 (Amendment Act) was
passed into law in 2009. The Amendment Act has not yet come into
effect and it is speculated that, given the various constitutional law
concerns it raises, (particularly in respect of the prosecution of cartel
conduct) it may not become operative in its current form.
On 1 April 2013, section 6 of the Amendment Act came into
operation and brought into force provisions relating to market
inquiries. This section allows the Commission to conduct ‘market
inquiries’, meaning a formal inquiry, in respect of the general state
of competition in a market for particular goods or services, without
necessarily referring to the conduct or activities of a particular firm. It
may do so if it believes that any feature or combination of features of
a market prevents, distorts or restricts competition within that market. Twenty days before starting a market inquiry, the Commission
must publish a notice in the government gazette, inviting the public
to provide information. The Commission must publish a report on
completion of the market inquiry and must submit the report to the
minister of trade and industry, with or without recommendations.
On the basis of information obtained during a market inquiry, the
Commission may, inter alia, initiate a complaint and enter into a
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Update and trends
The provisions of the Competition Amendment Act No. 1 of 2009
relating to market inquiries came into effect on 1 April 2013. These
provisions allow the Commission to conduct a formal inquiry into the
general state of competition in a particular market without necessarily
referring to the conduct of a particular firm. A market inquiry may
be initiated if the Commission believes that features of a market
prevent, distort or restrict competition. The Commission’s powers
in respect of market inquiries are broad and allow the Commission
to summon individuals to appear before the inquiry and to compel
evidence, with corresponding offences applying for failure to answer
fully or truthfully. The Commission’s first market inquiry will be into
the private health-care sector. The Commission indicated its intention
to conduct an inquiry into this sector some years ago, based on
concerns about the rising health-care costs in South Africa. The
health-care inquiry is expected to commence in September 2013
and may take up to two years. This is a complex market in South
Africa and the costs associated with health care are attributable to a
broad range factors. A significant part of the inquiry is expected to be
outsourced to experts and the Commission has already commissioned
various studies into the sector. The only similar inquiry undertaken
by the Commission in the past was into the banking sector, when
the Commission established a panel in 2006 to look into particular
aspects of retail banking and the national payment system. At the
time, the Commission had only general powers to conduct an inquiry
so the banking inquiry involved voluntary participation. The market
inquiry provisions introduced in April this year confer more specific
powers on the Commission, including provisions that will allow the

consent order with any respondent, with or without conducting any
further investigation.
The Amendment Act introduces significant changes to South
African competition law, including the introduction of criminal
liability for directors of companies and those holding positions of
management who cause the company to engage in cartel activity. The
objective of reviewing the Act was to strengthen the power vested
in the competition authorities. The Amendment Act also introduces
provisions relating to ‘complex monopolies’, enabling the Commission to investigate complex monopolies and make a recommendation to the Tribunal where it finds that complex monopoly conduct
exists within a market and has the effect of substantially preventing
or lessening competition.
The Amendment Act also seeks to clarify jurisdiction between
the Commission and other regulatory authorities, providing that,
insofar as the Act applies to any conduct arising within an industry or

Commission to issue summons to compel individuals to appear before
the Commission and to provide evidence.
In mergers, public interest criteria continue to play a key role as
illustrated in the outcome of certain high-profile mergers, including
Glencore/Xstrata. The merger between Glencore, the world’s largest
commodities trader, and Xstrata, the world’s fourth-largest diversified
miner, was subject to antitrust approval in various jurisdictions,
including South Africa. Eskom, South Africa’s incumbent electricity
supplier, intervened in the proceedings on the basis of concerns
about the security and prices of thermal coal supply post-merger.
Eskom generates almost 95 per cent of South Africa’s electricity
and 90 per cent of Eskom’s electricity is generated from coal-fired
power stations. Following Eskom’s intervention, the National Union of
Mineworkers (NUM) intervened, raising concerns about merger-related
retrenchments and, more specific to Eskom’s concerns, the negative
effect of higher electricity prices on energy-intensive industry in South
Africa and workers employed in those industries. Ultimately the merger
was approved subject to conditions to address Eskom’s coal supply
concerns. A condition was also agreed between the merging parties
and NUM, essentially providing a cap on the number of retrenchments
allowed as a result of the merger and providing for the establishment
of a training fund (at the merging parties’ costs) for the semi-skilled
and unskilled employees who are retrenched. The impact of a merger
on levels of employment is one of the public interest criteria to be
considered in the merger review process. Other cases in which public
interest has played a key role are the Pioneer Hi-Bred/Pannar Seed
and the Wal-Mart/Massmart mergers.

sector that is subject to the jurisdiction of another regulatory authority in terms of any other legislation, the Act and the other legislation
must be construed as establishing concurrent jurisdiction in respect
of any conduct regulated in terms of the Act, and that other national
legislation, provided that the other regulatory authority will exercise
primary authority to establish conditions within the relevant industry
to give effect to the legislation in terms of which it functions and the
Commission will exercise primary authority to detect and investigate
prohibited practices and to review mergers in any industry or sector,
in terms of the Act.
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Legislation and jurisdiction

2

1

The Competition Act provides that transactions capable of being
caught are ‘any project or transaction involving a concentration of
undertakings’. Concentrations are those transactions affecting on a
lasting basis the structure of control of the undertakings concerned,
normally through: a merger between two or more formerly independent companies; the acquisition of control of the whole or parts
of one or more undertakings; or the creation of a joint venture and
the acquisition of joint control of an undertaking that performs on
a lasting basis all the functions of an autonomous economic entity.

What is the relevant legislation and who enforces it?

Spanish competition legislation is contained in Law No. 15/2007 on
the Defence of Competition (the Competition Act), which came into
force in September 2007. The Competition Act regulates restrictive
practices and abuses of dominant position (closely modelled on articles 101 and 102 of the Treaty on the Functioning of the European
Union (TFEU) as well as merger control and state aid. In February
2008, the government adopted Royal Decree No. 261/2008 (the
Royal Decree), which implements the Competition Act.
The authority entrusted with the enforcement of the Competition Act is the National Competition Commission (CNC). The CNC
has two main bodies: one entrusted with investigative powers (the
Investigations Directorate) and the other with decision-making powers (the Council). The Council has six members and a chairman who
are proposed by the Ministry of Economic Affairs and appointed by
the government, after a hearing at the economy committee of the Parliament. Members of the Council are appointed for a six-year term.
Under the Competition Act, the CNC has the final decision on
merger control proceedings in the majority of the cases, and the government has only some limited decision-making powers in merger
control matters (see question 17).
Although the Competition Act reinforced the role of the regional
competition authorities of the different Spanish autonomous communities, merger control proceedings remain outside the scope of
their jurisdiction.
The Sustainable Economy Act (Law No. 2/2011, of 4 March,
of Sustainable Economy) entered into force on 6 March 2011. It
brought about the first amendment in the Competition Act since
its adoption in 2007 by introducing a de minimis exception to the
mandatory merger filing obligation. In addition, Law No. 39/2010,
of 22 December, of the Annual Budget of the State for 2011 amended
the relevant filing fees. In October 2011, the CNC adopted its first
set of guidelines applicable to merger control on short-form notification of mergers.
In October 2012, the government sent to Parliament for approval
a draft law proposing the merger of the Spanish competition, energy,
telecoms, railways, audio-visual, airports and postal regulators into
a newly created authority, the National Markets and Competition
Commission (CNMC). After a number of structural amendments
to the draft bill following consultations with the European Commission, the draft bill was adopted by means of Law 3/2013, of 4 June
on the creation of the National Markets and Competition Commission. The start of operations of the new CNMC and the subsequent
ceasing of operations of the CNC will take place within four months
from the publication in the Official Gazette (BOE) of the law (ie, by
6 October 2013 at the latest). Implementing regulations setting out
the final modus operandi and organisational structure of the CNMC
are expected to be adopted by the government shortly. According to
the information currently available, these changes should not affect
the substance of merger control.
www.gettingthedealthrough.com

3

What kinds of mergers are caught?

What types of joint ventures are caught?

The Competition Act states that full-function joint ventures are
caught by the merger control rules (see question 2). Spanish merger
control provisions are aligned with EU competition rules in this
respect.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Competition Act provides for a definition of ‘control’ that
is modelled on the definition under the EU Merger Regulation
(EUMR). Under the Competition Act, control means the possibility
of exercising decisive influence on an undertaking.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The Competition Act provides two alternative thresholds based on
market share and turnover. It applies where:
• a share of 30 per cent or more of the national market or a
‘defined’ geographic market within it, of a given product or service, is acquired or increased unless the turnover in Spain in the
preceding accounting period of the target or of the target’s assets
being acquired does not exceed €10 million and the individual or
combined market share of the parties does not amount to 50 per
cent or more in any ‘affected market’ in Spain or in any ‘defined’
geographic market within Spain; or
• the aggregate turnover in Spain of the companies involved
exceeded €240 million during the last financial year provided
that the turnover in Spain of each of at least two parties exceeded
€60 million. The market share threshold can be satisfied by the
target company only.
As provided for in the EUMR, the Royal Decree provides that the
turnover is deemed to be the amount derived from the sale of products or the provision of services (excluding turnover taxes) in the
preceding financial year in Spain, and must be considered for the
acquirer on a group basis (the turnover of the target company should
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only include the amount derived from the sale of products or the
provision of services attributable to the target company). In addition, there are sector-specific rules, in particular for banks and other
financial institutions and insurance undertakings.
The CNC has not referred to the Commission any cases below
the thresholds set forth in the Spanish Competition Act.
The Competition Act will not apply to any transaction caught
by the provisions of the EUMR (with exceptions, provided for in the
EUMR, as set out in the EU chapter).
The Competition Act provides for a consultation procedure so
that the merging parties may, before notification, consult the CNC as
to whether their transaction amounts to a concentration or whether
it exceeds the thresholds. Under the consultation procedure, however,
the CNC is not bound by any deadline to issue a decision.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory for those transactions exceeding either of the two
above-mentioned thresholds. There are no exceptions.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers must be notified provided that their
operations in Spain satisfy one of the two thresholds mentioned in
question 5. Indeed, foreign-to-foreign mergers have been notified to
the Spanish competition authorities on several occasions. There is
no local effects test (apart from the two thresholds). However, lack
of local presence may in practice hamper enforcement of the final
decision or other measures adopted by the competition authorities.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Spain has separate rules on foreign investment that may be relevant
to certain acquisitions and require specific notifications or prior
approvals depending on the sectors involved.
There are no special rules for specific sectors in the Competition
Act. However, the energy and telecoms sectors have industry-specific
regulatory authorities: the National Energy Commission (CNE) and
the Telecommunications Market Commission (CMT).
One of the main objectives of both the CNE and CMT is to
ensure that effective competition is maintained in these rapidly evolving markets. This is why the issue of concurrent jurisdiction with
Spanish competition authorities is controversial. (See question 36.)
In the case of merger control, both the CMT and CNE may notify
the CNC of any merger within their respective sectors if they believe
it might be caught by the merger control provisions of the Competition Act. In addition, the CMT and the CNE will be required by the
CNC to submit a non-binding report prior to the CNC decision on
whether to clear the merger.
However, the CMT’s contribution to maintaining competition
in the telecoms market goes further than passing the file on to the
CNC and acting as a watchdog. The CMT has significant powers
over the players in this market, regulating access and interconnection
to telecommunications networks. To this effect it can issue binding
decisions. The CMT’s objective when exercising these powers is to
shape the market rules so as to enhance competition. The CNE has
similar regulatory powers in conflicts relating to access to the electricity and gas networks.
This system will change once the new authority becomes active
since the CNMC will assume the powers of the CNE and the CMT
and specific sectorial issues will be dealt with by the same authority.
Specific organisational aspects are still to be set out in implementing
regulations.
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Certain acquisitions in the Spanish banking, insurance and media
sectors may also require specific approvals from the relevant authorities in these sectors.
Likewise, in Phase II investigations of transactions that may have
a significant impact in a specific Spanish region, a non-binding (but
compulsory) opinion is requested from the relevant competition
authority of the affected region.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Any project or transaction involving an economic concentration of
undertakings caught by the Competition Act must be notified to the
CNC prior to completion (ie, prior to putting the transaction into
effect). There are no specific deadlines for filing as long as the transaction has not been put into effect. However, as regards Spanish
public takeover bids, filings must be made before, or up to five days
after submitting the bid to the Spanish Securities Market Commission. Failure to notify within the five-day deadline may give rise to
the imposition of fines of up to 1 per cent of the annual turnover of
the undertakings concerned.
In addition, a 20-day deadline for filing is applicable only in cases
where the CNC requests parties for file a transaction ex officio. Failure to notify within the said deadline may give rise to the imposition
of fines of up to 1 per cent of the annual turnover of the undertakings concerned. In addition, such filings do not benefit from the legal
deadlines to which the CNC is bound.
10 Who is responsible for filing and are filing fees required?

The offeror or acquirer is responsible for filing in the case of an
acquisition. For mergers, or in the case of the acquisition of joint
control (ie, joint ventures), the filing must be made jointly by the
merging parties.
The following filing fees for merger control proceedings are
payable:
• € 5,502.15 if the Spanish turnover of all the companies involved
in the transaction does not exceed €240 million;
• € 11,004.31 if the Spanish turnover of all the companies involved
in the transaction exceeds €240 million but not €480 million;
• € 22,008.62 if the Spanish turnover of all the companies involved
in the transaction is higher than €480 million and does not
exceed €3 billion; and
• a fixed amount of €43,944 if the Spanish turnover of all the
companies involved in the transaction exceeds €3 billion, plus an
additional €11,004.31 for each €3 billion exceeding the aforesaid
turnover, up to a maximum of €109,860.
The filing fee for mergers notified under the abbreviated form (see
question 16) procedure is €1,500. The fee must be paid in advance
and the notification form must have evidence of payment attached.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

As a general rule, the notified transaction may not be put into effect
before clearance from the CNC has been obtained. However, the
Competition Act provides for the possibility for the parties to request
a derogation from this duty from the CNC, which may allow implementation of the transaction before clearance. The CNC will decide
whether to grant it in the light of the specific circumstances of each
case and the potential consequences of waiving the obligation to
suspend. The derogation can be made subject to certain obligations
and conditions to guarantee the effectiveness of the CNC’s final decision. If the transaction is purely foreign-to-foreign, where one of
the parties does not make sales in Spain, this could be regarded as a
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reason to allow the early implementation of the transaction before
clearance. To date, such derogation has been granted only once in
February 2013 in the COPE/Vocento/Punto Radio case (C/0493/13)
where the CNC conditionally allowed the parties (a week after a
formal filing was carried out) to implement a temporary agreement
on non-exclusive assignment of sports radio content. The transaction
was subsequently cleared in Phase I with remedies.
Similarly to the EUMR, the Competition Act states that public
takeover bids are not subject to the general suspension obligation
provided that certain conditions are met (see question 15).
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16 What is the level of detail required in the preparation of a filing?

Notification is made to the CNC using the official form (annex II to
the Royal Decree). For straightforward cases raising no issues, which
are specifically listed in article 57 of the Royal Decree (see below), a
short form is available (annex III to the Royal Decree). Notifications
must be submitted in Spanish. The notifying party should indicate in
its notification which data are business secrets in order for such data
to be treated as strictly confidential, and provide a non-confidential
version of the notification form.
Notification form

12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The Competition Act provides for a fine of up to 5 per cent of the
turnover of the notifying party or parties in the financial year in
which the merger took place if the transaction is put into effect before
clearance. The amount of the fines imposed by the CNC can vary
depending on the particular features of the transaction. The practice
of the Spanish competition authorities is to take into consideration
the Spanish turnover when determining the level of fines.
The CNC has taken action against a number of non-filed mergers and has imposed several fines in this regard during the last year.
By way of example, the CNC fined Verifone Systems Inc €286,000
for not filing and closing a transaction that met the market share
threshold. This amount represented 2 per cent of the target’s turnover
in the relevant market.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Yes. The CNC initiated in 2011 for the first time an investigation for
alleged gun jumping in the context of a foreign-to-foreign merger (ie,
the parties did not have any relevant corporate presence in Spain).
The acquisition by Dorf Ketal Chemicals (India) Private Limited of
the titanates and zirconates business of EI Du Pont De Nemours &
Company was allegedly put into effect before it was authorised by
the CNC. The CNC fined Dorf Ketal Chemicals (India) Private Limited €35,400 (3 per cent of the parties’ turnover in Spain).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Though no such cases have been made public, in principle there
should be no reason for the Spanish authorities to object to a ‘holdseparate’ arrangement if it means that the implemented transaction
has no impact on the Spanish market (see question 11).
15 Are there any special merger control rules applicable to public
takeover bids?

For public takeover bids under Spanish law, filings must be made
before, or up to five days after, submitting the bid to the Spanish
Securities Market Commission (CNMV) and the bid will be conditional upon the outcome of the national merger control procedure.
However, the Competition Act, in line with the EUMR, provides for
the possibility to implement the public bid and acquire the shares
before clearance has been obtained, provided that the transaction
is filed with the CNC within five days after submitting the bid to
the CNMV and that the acquirer does not exercise the voting rights
attached to the securities acquired or does so only to maintain the full
value of those investments and on the basis of a derogation granted
by the CNC.
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The information required is similar to the information to be provided
on form CO under the EUMR (information on the parties, their turnover and business sectors, basic features of the transaction, details of
ownership and control provisions, detailed market information, and
the existence of cooperative and vertical aspects). Notification is a
time-consuming and cumbersome exercise. It has to be complete and
the Competition Act does not provide for the possibility of obtaining
waivers of any of the information requirements. The CNC can reject
notifications for incompleteness, or require more detailed information to be provided during the investigation. It sometimes requires
the clock to be stopped pending receipt of the information, which can
significantly increase the length of the review period.
Short-form notification

The Competition Act introduced the possibility of short-form notification for straightforward cases that are unlikely to raise competition
issues (similar to the short form CO under the EUMR). The shortform notification applies to concentrations when:
• there are no vertical or horizontal overlaps between the parties’
activities;
• the activities carried out by the parties in the markets affected by
the transaction, due to their minor importance, are not capable
of significantly affecting competition;
• there is a change from joint to sole control; or
• two or more undertakings acquire joint control over a joint venture, provided that the joint venture has no or minimal activity
in Spain.
However, according to recently issued guidelines applicable to merger
control on short-form notification of mergers under article 56 of the
Competition Act, transactions affecting regulated markets, ie, those
requiring a report from the sector regulator (energy, telecoms, etc)
and those mergers for which the notifying party requests a lifting of
the suspension of the concentration’s execution, even if they satisfy
the above requirements are to be filed in a full form notification.
The 2011–2012 Annual Report of the CNC indicates that
approximately 43 per cent of the merger control filings made in Spain
during that period were short-form.
There is not a shorter timetable for clearance for notifications
made under the short-form (see question 17); however, in practice,
in straightforward cases, the CNC tends to issue a decision prior to
the expiry of the one-month deadline for Phase I.
17 What is the timetable for clearance and can it be speeded up?

Phase I investigations

One month after filing, the CNC must reach a Phase I decision,
extendible by 10 working days if the parties submit commitments.
Within this one-month period, the CNC will carry out Phase I investigations, which will end with a non-binding report produced by the
Investigations Directorate. On the basis of the report, the Council
will decide whether: to clear the transaction; to clear the transaction subject to the commitments presented by the parties; to shelve
the file; or to open a Phase II investigation if the transaction could
impede effective competition.
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During Phase I investigations, if the CNC considers the notification incomplete and requires additional information, the one-month
period may be interrupted and will start running again when the
additional information is submitted.
There is a possibility of clearing the transaction during Phase
I through commitments or undertakings presented by the parties.
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of barriers to entry; supply trends; countervailing demand power;
and efficiencies.
The CNC’s approach is that there is no justification for more
lenient competition law enforcement in the current context of the
distressed economy. Senior officials at the authority have stated publicly that there would be flexibility only regarding procedure, but that
strict substantive standards would be maintained.

Phase II investigations

The basic period for Phase II investigations is two months, extendible
by 15 working days where the parties submit commitments. In Phase
II, the CNC normally requests comments from ‘interested third parties’. The merging parties may also request a hearing with the CNC.
If the CNC decides to clear the transaction unconditionally,
such decision puts an end to the Phase II investigation, and thus the
government cannot further intervene in the merger review process
regarding such transaction.
Phase III investigations

However, in those cases where the CNC decides either to prohibit the
transaction or to clear it subject to commitments or conditions, the
Ministry of the Economy may ask the government to decide whether
to confirm the CNC’s decisions; or clear it, subject or not to commitments or conditions. In the second case, the government’s decision
must be based on certain specified public interest criteria other than
competition. In such cases, the Ministry of Economy has 15 days to
decide whether to ask the government to intervene. Should the minister ask the government to intervene, the government has one month
to decide on the transaction. The intervention of the government in
merger control proceedings is informally known as ‘Phase III’.
In practice, the government tends not to intervene in merger
control proceedings. The Antena 3/La Sexta case (2012) is the only
‘Phase III case’ in Spain to date. The transaction was notified after
the Telecinco/Cuatro merger, which had already reduced the number of private free-to-air television broadcaster from four to three;
the Antena 3/La Sexta merger would leave only two such operators. The CNC imposed conditions that were more severe than the
remedies the CNC had accepted in Telecinco/Cuatro. The Ministry
of Economy decided to refer the case to the government, arguing
that the decision concerned ‘reasons of general interest related to
the guarantee of an adequate maintenance of sector-based regulation and the promotion of research and technological development’.
The government softened the conditions originally imposed by the
CNC and declared that the conditions should be in ‘line with those
[conditions applied to other operators] in the sector’. The merger was
finally approved eight months after the first notification to the CNC.

20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures and, therefore,
joint ventures (either cooperative or concentrative) are assessed
under the same substantive test for clearance provided for in the
Competition Act (ie, whether they ‘may prevent the maintenance of
effective competition in the market’).
21 What are the ‘theories of harm’ that the authorities will investigate?

The Spanish substantive test (ie, whether the deal prevents the maintenance of effective competition in whole or in part of the national
market) is aligned with the current substantive test provided for in
the EUMR. The Spanish antitrust authorities may examine market
dominance, unilateral effects, coordinated effects, conglomerate
effects and vertical foreclosure when assessing mergers.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

In theory, the main criteria should be competition-related. The analysis by the CNC should be strictly on competition grounds, although
at the level of Phase II investigation the relevant consumers’ associations will be consulted.
However, if the government intervenes in the merger control
review at Phase III (see question 17), the Competition Act expressly
states that such decision must be based on certain public interest criteria different from competition ones: national defence and security;
the protection of public security and public health; free movement
of goods and services within the national territory; protection of the
environment; the promotion of technical research and development;
and the maintenance of the sector regulation objectives.
23 To what extent does the authority take into account economic
efficiencies in the review process?

During the Phase I investigation there is scope for contact with
the authorities, particularly if they require additional information,
either formally or informally. The Investigations Directorate can also
request information from third parties. During the Phase II investigation, the law provides for requests for information to ‘interested
third parties’ and the possibility for the merging parties to request a
hearing before the CNC.

The Competition Act allows the authorities in practice to take into
account efficiencies in the review process. It explicitly mentions ‘efficiencies’ as one of the substantive criteria for assessing mergers (see
question 19). According to the Competition Act, the CNC will only
take into account efficiencies that are of direct benefit to consumers, merger-specific, substantial, timely and verifiable. In practice,
this means that significant evidence will need to be adduced by the
parties. To this effect, there is a specific section in the notification
form dealing with efficiencies (although it is not obligatory for the
parties to complete this section). The CNC enjoys certain discretion
in considering any efficiency claim.

Substantive assessment

Remedies and ancillary restraints

19 What is the substantive test for clearance?

24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

18 What are the typical steps and different phases of the investigation?

The substantive test for clearance is whether the transaction ‘may
prevent the maintenance of effective competition in whole or in part
of the national market’. The test is set out in the Competition Act
together with additional criteria that the CNC may consider when
adopting its decision on a proposed transaction such as structure of
the relevant markets, competitive position and economic strength of
the parties involved in the transaction; actual and potential level of
competition; suppliers and consumers’ available choices; existence
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The CNC and the government may order any appropriate measures to restore effective competition, including divestments or the
unwinding of the transaction. Fines of €12,000 may be imposed
per day if the parties have been required to unwind the transaction and have delayed doing so or if the parties do not comply with
the undertakings imposed by the CNC or the government. Further,
failure to comply with a decision issued by the CNC in the context
Getting the Deal Through – Merger Control 2014
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of merger control proceedings is a very serious infringement under
the Competition Act. Fines foreseen for these types of infringements
amount to 10 per cent of the infringing company’s turnover in the
last financial year.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The Competition Act allows the parties to offer commitments during
Phase I and Phase II investigations. Such commitments are amendments to the transaction or other appropriate remedies to restore
competition. The CNC may market test such commitments with
third parties to assess their effectiveness in addressing the competition concerns arising from the transaction.
Divestiture is certainly one of the options available to the parties
as well as any other appropriate measures to restore competition.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The CNC may authorise structural remedies presented by the parties such as divestments. The parties to the transaction must submit
a detailed plan to the CNC setting out the steps they will follow to
comply with these remedies. With respect to behavioural remedies,
the CNC is likely to impose an obligation upon the parties to submit information periodically to the CNC in order to allow effective
monitoring of the implementation of the remedies.
Since September 2007, the merging parties have the possibility to
offer commitments to the authority in order to obtain Phase I clearance. To date, the CNC has closed 10 merger investigations subject
to such commitments in Phase I. Almost one-third of the Phase I
remedies cases to date have taken place during the last year (see in
particular the COPE/Vocento/Punto Radio, CaixaBank/ Banco de
Valencia and Otis/Enor cases) showing that the CNC and parties are
becoming more ready to remedy competition concerns upfront and
proceed with early closing of transactions. Likewise, if the transaction is subject to Phase III, the government can impose on the parties
any kind of remedies, including divestments, in order to clear the
transaction. However, as already mentioned, the government’s decision will be based on public interest criteria that are different from
competition criteria.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

To date, there are no precedents of remedies imposed by the CNC
on pure foreign-to-foreign transactions (ie, those where the parties
involved did not have any corporate presence in Spain).
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The Competition Act expressly states that ancillary restraints that are
directly linked to and essential for implementing the concentration
will be covered by the clearance decision. Contrary to the current
‘self-assessment approach’ followed by the European Commission,
the Spanish competition authorities expressly deal with ancillary
restraints in their clearance decisions. The notification form and
short form contain a specific section on ancillary restraints, where
the merging parties must provide detailed information on ancillary
restrictions.
The CNC will analyse the validity of ancillary restraints under
the principles provided for in the European Commission’s Notice on
restrictions directly related and necessary to concentrations. However, the Spanish competition authorities have sometimes followed
a more restrictive approach than the European Commission on this
matter.
www.gettingthedealthrough.com

SPAIN
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Third parties (ie, customers or competitors) have a different role in
merger control proceedings than in proceedings relating to restrictive
practices and abuses of dominant position. Normal merger control
procedure can only be initiated by the notifying party or parties.
However, a third party may initiate proceedings by filing a complaint
making the CNC aware of a notifiable transaction that has not been
notified.
As to customers’ and competitors’ rights in the review process, while they are very limited in a Phase I investigation, they are
greater in a Phase II investigation (if opened), where they can become
involved in the procedure as ‘interested third parties’ if they ask to
intervene (see question 30). Moreover, the Spanish competition
authorities usually contact and send questionnaires to customers,
suppliers and competitors of the notifying parties and relevant consumer associations in Phase II merger control cases (see question 22)
and, sometimes, also in Phase I merger control cases.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The procedure before the competition authorities is reasonably transparent. The fact of the notification is made public on the CNC’s
website within one to three days after the transaction has been filed.
Likewise, if the transaction is made subject to a Phase II investigation,
a short notice of this event is made public on the CNC’s website. The
purpose is that potentially interested parties may become aware of
the starting of Phase II proceedings if they want to request leave to
intervene and submit comments on the transaction. Finally, once the
final decision regarding the transaction is adopted, a non-confidential version is published on the CNC’s website.
To avoid any possible concerns, the notifying party should indicate in its notification which data are business secrets in order to
have them treated as strictly confidential, and it must provide a nonconfidential version of the notification form.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Yes, mainly with the EU authorities and those of other EU member
states as well as Latin American antitrust authorities.
Judicial review
32 What are the opportunities for appeal or judicial review?

Decisions of the Investigations Directorate can be appealed to the
CNC Council (provided that certain conditions are met), and decisions of the Council can be challenged before the Audiencia Nacional
(a Spanish tribunal with national jurisdiction). The government’s
final decision on merger control proceedings in Phase III investigations (see question 17) may be subject to judicial review by the Spanish Supreme Court.
33 What is the usual time frame for appeal or judicial review?

Although it is difficult to give a time frame, experience has shown
that the Spanish Supreme Court’s judicial review of government decisions may take between two and four years.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Please see question 13.
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Update and trends
Despite the small number of merger control cases due to the current
economic climate, the CNC is becoming very active in merger control.
It has shown a clear willingness to monitor, and this has become an
enforcement priority. During the last year, the CNC has fined Telecinco
€15.6 million (the highest fine to date merger control proceedings)
for having failed to implement the remedies that were accepted by
Telecinco as a result of the Telecinco/Cuatro merger (the CNC had
already fined Telecinco €3.6 million for late submission of the work
plan detailing how the said remedies were going to be implemented).
In 2012, the CNC also fined Redsys €819,000 for non-compliance
with the remedies of the Redsys/Redy merger.

In addition, the CNC is becoming more active in taking action
against companies in breach of the suspensory obligation applicable
to merger control proceedings. In fact, in 2012, the CNC imposed the
two highest fines to date: (i) €286,000 in the Verifone/Hypercom
case; and (ii) €124,400 in the Gestamp/Essa Bonmor case.
Finally, almost one-third of the Phase I remedies cases to date
have taken place during the last year (see in particular the COPE/
Vocento/Punto Radio, CaixaBank/Banco de Valencia and Otis/Enor
cases) showing that the CNC and parties are becoming more ready to
remedy competition concerns upfront and proceed with early closing
of transactions.

35 What are the current enforcement concerns of the authorities?

36 Are there current proposals to change the legislation?

Recent enforcement of Spanish merger control rules shows a particular concern in achieving and guaranteeing a sufficient level of competition in recently liberalised markets (such as the energy, transport
and telecoms sectors). Consumer goods retail mergers also attract
detailed investigation.
Also, barriers to entry and potential competitors are recurrent
issues investigated by the Spanish competition authorities.
The CNC has shown a clear willingness to monitor remedies
and this has become an enforcement priority. During the last year,
the CNC has fined Telecinco €15.6 million (the highest fine to date
in the context of merger control proceedings) for having failed to
implement the remedies that were accepted by Telecinco as a result of
the Telecinco/Cuatro merger (the CNC had already fined Telecinco
€3.6 million for late submission of the work plan detailing how the
said remedies were going to be implemented). In 2012, the CNC also
fined Redsys €819,000 for non-compliance with the remedies of the
Redsys/Redy merger.
In addition, the CNC is becoming more active in prosecuting
companies for breach of the suspensory obligation applicable to
merger control proceedings (ie, closing the relevant transaction prior
to clearance). In fact, in 2012, the CNC imposed the two highest
fines to date: (i) €286,000 in the Verifone/Hypercom case; and (ii)
€124,400 in the Gestamp/Essa Bonmor case.

Following the reform of the Spanish competition rules that entered
into force from September 2007 to March 2008, Spain’s competition law has been in line with the EU rules and has streamlined the
authorities responsible for competition enforcement in Spain. However, the CNC can adopt ‘soft law’ (guidelines, notices, etc) to assist
in the interpretation of key issues relating to Spanish merger control
provisions and in fact did so in October 2011 with regard to simplified proceedings.
In February 2012, the Council of Ministers published a report
on a new draft law proposing the merger of the Spanish competition, energy, telecoms, railways, audio-visual, airports and postal
regulators into a newly created authority, the National Markets and
Competition Commission (CNMC). The report became a draft bill
for the creation of the CNMC that was sent to Parliament in October
2012. After a number of structural amendments to the draft bill following consultations with the European Commission, the draft bill
was adopted by means of Law 3/2013, of 4 June on the creation of
the National Markets and Competition Commission. The start of
operations of the new CNMC and the subsequent ceasing of operations of the CNC will take place within four months of the publication in the Official Gazette (BOE) of the law (ie, by 6 October 2013
at the latest). According to the information currently available, these
changes should not affect the substance of merger control.

Our international antitrust, competition and trade practice
With more than 50 partners and 260 specialists based in Asia, Europe and the US we
are able to support clients wherever and whenever they need us. We act regularly as
lead global counsel in large scale multijurisdictional transactions. In those jurisdictions
where we do not have offices, we have established strong relationships with recognised
local law firms to provide clients with a seamless worldwide service.

freshfields.com
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Legislation and jurisdiction
1

6

What is the relevant legislation and who enforces it?

The relevant competition legislation is the Competition Act No. 8
of 2007 (the Act) and the Competition Commission Regulations of
2010 (the Regulations) promulgated in terms of the Act. The Act and
the Regulations came into force on 7 December 2007 and 10 June
2010 respectively.
The Act and the Regulations are enforced by the Swaziland Competition Commission and the High Court of Swaziland.

If the transaction is notifiable, filing is mandatory in that the merging
parties may not implement the merger before obtaining the requisite
approval by the Competition Commission.
No exceptions exist in as far as filings are concerned. The only
exemptions in the Act include activities of trade unions and professional associations.
7

2

What kinds of mergers are caught?

The kinds of mergers that are caught are where the acquiring party
acquires a controlling interest in:
• any trade involved in the production and distribution of any
goods and services; or
• an asset that is or may be utilised for or in connection with the
production or distribution of any commodity.

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign- to-foreign mergers have to be notified if the transactions will
have an effect on the economic activity within Swaziland and hence
there is a local effects test.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are none.
3

What types of joint ventures are caught?

The legislation does not specifically provide for joint ventures. The
provisions of the Act will, however, be invoked should a joint venture
constitute a notifiable merger as defined in the Act.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Neither the Act nor the Regulations have any definition of ‘control’.
However, in terms of the Act, a person will be deemed to be in control of a firm if that person:
• beneficially owns more than 50 per cent of the votes and/or more
than 50 per cent of the economic interest of the target firm;
• is entitled to a majority of the votes that may be cast at a general
meeting of the firm;
• is able to appoint or veto the appointment of a majority of the
directors of the firm; or
• has the ability to exercise decisive influence over the policies of
the firm and its strategic direction.
Neither the minority nor other interests less than control are caught
either in the Act or the Regulations.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

There are no jurisdictional thresholds for notification. All transactions constituting a merger for the purposes of the Act require prior
notification and approval by the Competition Commission.
www.gettingthedealthrough.com

Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There are no deadlines for filing. Instead all mergers which are notifiable have to be filed before they have any legal effect.
There are criminal sanctions for not filing. The Act specifies that
the principal or the agent of the party who effects a merger without
the approval of the Competition Commission commits an offence
and on conviction may be fined up to 250,000 emalangeni or two
years’ imprisonment, or both. Furthermore, the transaction is considered to be void.
The criminal sanctions have not yet been applied in practice.
10 Who is responsible for filing and are filing fees required?

If the notification is consensual, both parties or their duly authorised
representatives are responsible for filing the notification. However, in
a non-consensual merger, the party seeking the approval is responsible for the filing to the Commission.
Filing fees are required on all mergers whose value exceeds 8
million emalangeni and the filing fees are calculated at 0.1 per cent
of the combined annual turnover or the assets, whichever is greater
of the merging parties.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The Competition Commission must make a determination within 90
days from the date on which the notification is made (provided filing
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is complete), or if it requests further information, within 30 days of
receipt of that further information.
The entire period may be extended by notice in writing by no
more than 90 days. The best scenario is therefore 90 days and the
worst is 180 days.
Implementation of the transaction must be suspended before
clearance. Implementation prior to approval is both a contravention
of the Act and a criminal offence.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Closing before clearance exposes the offenders to a fine not exceeding 50,000 emalangeni, or to imprisonment for a term not exceeding
five years, or both.
In practice the criminal sanctions have not yet been applied.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The criminal sanctions have not been applied in cases involving
foreign-to-foreign mergers.
Instead, what has happened is that when Kraft (a US company)
launched a hostile takeover of Cadbury PLC (a British company),
which had a local subsidiary called Cadbury Swaziland, the Commission called upon Kraft and Cadbury to notify even though the
foreign-to-foreign merger was not having any effect at the time in the
country. Its basis for calling upon the parties to notify was that Kraft
already had an indirect control over the local entity. The Commission
did not apply the criminal sanctions.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The first solution is to engage the Commission before filing the
merger application for its view on whether or not the transaction,
being a foreign-to-foreign merger, is indeed notifiable.
The other option is that the parties to a foreign-to-foreign transaction must file the merger application with the Commission wherein
they:
• indicate to the Commission in the original application the
intended date of closing;
• set out how their interests in Swaziland will be insulated from the
implementation of the worldwide transaction; and
• provide legally enforceable undertakings that will ensure that the
parties’ interest in Swaziland will be managed and run without
interference from the merged firm following closing of the international transaction.

Robinson Bertram
17 What is the timetable for clearance and can it be speeded up?

The Commission must make a determination within 90 days from
the date on which the notification is made (provided filing is complete), or if it requests further information, within 30 days of receipt
of that further information.
In terms of the Regulations, the Commission can speed up the
transaction in urgent circumstances (ie, where it involves an international transaction).
18 What are the typical steps and different phases of the investigation?

When the merger application is filed the Commission goes through it
and checks that the documents are in order, and if so, issues a completeness of filing. Thereafter, it usually sends queries to the merging parties’ legal representatives about the application and writes to
the parties’ five major customers and competitors to get their views.
The Secretariat usually wants to interview the representatives of the
merging parties about the transaction and then prepares a report for
consideration by the board of directors of the Commission.
Substantive assessment
19 What is the substantive test for clearance?

The Commission must determine whether the merger is likely to substantially prevent or lessen competition. If it appears that the merger
is likely to substantially prevent competition, the Commission must
consider whether the merger is likely to result in any technological,
efficiency or any other competitive benefits that will outweigh the
effects of any lessening of competition that may ensue as a result of
the merger.
Although it is not part of the test, the Commission also considers
whether or not the merger can be justified on certain public interest
grounds. This is done as a matter of practice.
20 Is there a special substantive test for joint ventures?

There is no special test. The test mentioned in question 19 also
applies for joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

Horizontal mergers

The Commission will consider the following effects:
• unilateral effects (which includes ease of entry into the market
and barriers of entry, imports market concentration); and
• coordinated effects (which includes proof of competition between
firms that already have a joint controller).
Vertical mergers

15 Are there any special merger control rules applicable to public
takeover bids?

There are none.
16 What is the level of detail required in the preparation of a filing?

Parties must complete the prescribed forms (Forms 3 and 6). Form
3 (which is the main form) must be accompanied by the following:
• the annual report and audited accounts of the parties;
•	copies of the agreement and other documents relating to the
transaction;
•	press releases or shareholders’, board or management statements
on the transaction; and
•	a competitiveness report (which usually sets up the nature and
the rationale of the transaction, whether or not competition will
be affected after the approval and public interest issues.
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The Commission will consider the following:
• foreclosure;
• the failing firm argument;
• public interest issues;
• conditional approvals; and
• increasing likelihood of collusion.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The Commission in Swaziland considers public interest issues a
great deal. For example, in a merger approved in 2012 between
Premier Swazi Bakeries (Pty) Limited (Premier, ‘the acquiring firm’)
and Swaziland United Bakeries (Pty) Limited and Sinkhwa SemaSwati Limited t/a Mister Bread Bakery (SUB and Mister Bread – ‘the
target firms’), the Commission, in evaluating the merger application, concluded that this merger was going to create a dominant
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firm (Premier). However, it approved the merger on public interest
issues which included that the acquiring firm was going to bring new
technology to the bread industry and was going to save the jobs of
the target employees who were otherwise going to be retrenched by
SUB, which was a failing firm.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Commission does take economic efficiencies into account, but
not to a large extent. The Commission has in the past concentrated
more on public interest facts.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Commission has the power to approve the implementation of a
merger with or without specific conditions. Furthermore, it has the
power to prohibit the implementation of the merger.

SWAZILAND
employment, ancillary restrictions have been imposed when the
clearance decision is being made.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Yes. The Commission contacts the customers of the merging parties
and these are usually the top five customers as they are required to be
listed by the merging parties in their application form. The Commission considers their submissions seriously when considering a merger
and in determining whether or not to approve the merger.
Besides the parties’ customers, the Commission also contacts
competitors in writing on a proposed merger.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Yes. However, most of the possible remedy situations have related to
giving undertakings that there will be no job losses.

The Commission usually writes to both the customers and competitors about the proposed merger. Furthermore, it sometimes publicises
the proposed merger in the local media, calling upon interested parties to participate.
Commercial information is protected by filing a business secret
document that clearly identifies such information and alerts the
Commission not to disclose it. Furthermore, as a matter of practice
such commercially sensitive information is protected.

26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

There have been no undertakings relating to divestments. Divestment
issues should be addressed when filing the merger application.
The Commission’s view is that due to the high unemployment
rate in the country, protecting jobs has been viewed as a paramount
issue.

Yes. The Swaziland Competition Commission usually cooperates
with the South African Commission (the latter even trains and
capacitates its officials). We are not aware of any formal agreements
between the authorities.

25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Judicial review
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

This issue has not arisen before the Commission since the Act is fairly
new and there have been few such mergers.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

In circumstances where the transaction is clearly anti-competitive.
However, due to the fact that one of the firms is either a failing firm
and hence there will be a loss of a major entity and consequently

32 What are the opportunities for appeal or judicial review?

A party aggrieved by a decision of the Commission is entitled to
appeal to the High Court. The Constitution of Swaziland also
empowers the High Court to review decisions of the Commission.
33 What is the usual time frame for appeal or judicial review?

In terms of Section 40 of the Act, any party aggrieved by a decision
of the Commission is permitted to, within 30 days after the date on
which a notice of that decision is served upon him or her, appeal to
the High Court of Swaziland.
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Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Robinson Bertram
farmers accusing them of colluding with the large retail shops. They
argue that the latter sets high standards which the former cannot
meet. Also the large farmers give rebates to the retail shops which
they cannot meet.

There are none.
36 Are there current proposals to change the legislation?
35 What are the current enforcement concerns of the authorities?

There are none.

The Commission is investigating the poultry industry. In particular,
the small-scale farmers have levelled complaints against the large
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Swedish merger control is governed by the Swedish Competition
Act (the Act), which entered into force on 1 November 2008. The
changes that this new Competition Act introduced, relating to the
merger rules, were on the whole intended to bring the assessment
undertaken under the Act even further in line with that undertaken
under the EU Merger Regulation. Also, the turnover thresholds for
mandatory notification of a concentration have been changed.
The Competition Authority has primary responsibility for the
administration of the Act, while orders concerning prohibitions and
other sanctions may be made only by the Stockholm District Court
or on appeal by the Market Court.
2

What kinds of mergers are caught?

The Act’s merger control rules are based on the concept of ‘concentration’, which is intended to correspond completely to the concept
of a concentration under the EU Merger Regulation. This concept is
defined in a general way so as to allow a dynamic interpretation in
line with EU law, including existing as well as future case law of the
European Court of Justice. More precisely, the Act prescribes that a
concentration within the meaning of the Act arises in the following
situations:
• two or more previously independent undertakings merge; or
• one or more persons (already controlling at least one undertaking) or one or more undertakings acquire, whether by purchase of securities or assets, by contract or by any other means,
direct or indirect control over the whole or parts of one or more
undertakings.
The creation of a joint venture performing, on a lasting basis, all the
functions of an autonomous economic entity, namely a full-function
joint venture, constitutes a concentration within the meaning of the
Act.
The Competition Authority refers to the European Commission’s
Consolidated Jurisdictional Notice and its guidance on the concept
of concentration under the EU Merger Regulation.
3

What types of joint ventures are caught?

The Act is applicable to all full-function joint ventures, that is, all
joint ventures constituting a concentration within the meaning of the
Act. To the extent the creation of a full-function joint venture has as
its object or effect the coordination of the competitive behaviour of
undertakings that remain independent, such coordination shall be
appraised in accordance with the criteria of the provisions on anticompetitive cooperation between undertakings.
Under the Act, a concentration should be blocked where such
coordination cannot be accepted under the rules on anti-competitive
cooperation between undertakings.
www.gettingthedealthrough.com

The Competition Authority refers to the European Commission’s
Consolidated Jurisdictional Notice and its guidance on the concept
of full-function joint ventures.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Act’s definition of a concentration follows the relevant rules of
the EU Merger Regulation. In short, acquisitions of minority interests
are only caught by the merger rules if they include a de facto acquisition of control.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The Act’s merger control rules provide for mandatory notification
where the undertakings concerned by the concentration attain a combined turnover in Sweden of more than 1 billion kronor, and each of
at least two of the undertakings concerned has a turnover in Sweden
exceeding 200 million kronor. When calculating the turnover of the
undertakings concerned, two or more transactions that have taken
place within a two-year period between the same persons or undertakings are treated as one and the same concentration.
The Competition Authority refers to the European Commission’s
Consolidated Jurisdictional Notice and its guidance on calculation of
turnover and on the concept of undertakings concerned.
Even if the second threshold (ie, at least two of the undertakings concerned have a turnover in Sweden exceeding 200 million
kronor) is not met, the Competition Authority may order that the
concentration be notified if there exist particular reasons therefor.
The Competition Authority has only ordered notification in a handful of cases so far.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Provided the merger falls within the scope of the Act and the turnover
thresholds are met, filing is mandatory. There are no exceptions to
this rule.
The parties may notify a merger where the second threshold is
not met (see question 5) voluntarily. This may be advisable if the
merger leads to high market shares in the Swedish market or a substantial part thereof.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers are, in the view of the Competition
Authority, caught by the Act and have to be notified when the turnover thresholds are met. In practice, this means, for instance, that the
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creation of a full-function joint venture with no, or limited, foreseen
activities in Sweden can still be caught by the Act’s merger rules if the
parent companies meet the thresholds.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The Act contains no special merger rules relating to particular areas
of the economy. However, such rules are sometimes contained in
sector-specific legislation.

Mannheimer Swartling
Authority has ordered the parties to respect the standstill requirement subject to a fine), this nonetheless entails an obvious risk,
namely that the Competition Authority and the courts will not clear
the merger. In such cases, divestiture of the company or purchased
assets will have to take place. As mentioned above, this has so far
proved a minor risk in practice.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The answer to question 12 also applies to foreign-to-foreign mergers.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

A notification of a concentration must be made before it is implemented. There are no pecuniary sanctions for not notifying a merger
to the Competition Authority. However, should the Competition
Authority become aware of an unnotified merger, it may order the
parties to notify, subject to a fine.
Should the Competition Authority find that a completed merger
was not permitted under the Act, it also retains the right to bring an
action before the Stockholm District Court for the divestiture of the
acquired entity. Failure to notify brings with it the risk of the merger
being annulled ex post facto. In practice, although depending on
the circumstances of each particular case, this has so far generally
proved a minor risk.
Filing under the Act can be made as soon as the undertakings
concerned can demonstrate to the Competition Authority a good
faith intention to implement the concentration. This means that an
unsigned copy of the agreement or a letter of intent is normally sufficient as a basis for notification. There are practical advantages in
early contact with the Competition Authority, as it may then commence an informal investigation prior to formal notification.

The Competition Authority may, for example, require the parties
to divest certain assets, even located outside of Sweden, to remedy
competition issues on the Swedish market.

10 Who is responsible for filing and are filing fees required?

16 What is the level of detail required in the preparation of a filing?

A merger should be notified by the merging parties or the party or
parties acquiring control. There are no filing fees.

Filing under the Act requires the use of a specific form, which has
been revised following the enactment of the new Competition Act.
The form must be filled out in Swedish, and at present no official
English translation is available. A non-official translation is, however,
available on the Competition Authority’s website. The form sets out
a number of questions on the parties, competitors, market conditions, etc, similar to form CO requirements for notifications under
the EU Merger Regulation.
The information required by the form is relatively extensive. It is,
however, sometimes possible to secure, on an informal basis, waivers
from the Competition Authority as regards certain information that
the Authority deems unnecessary in the specific case. The time necessary for the preparation of the form varies widely from case to case,
depending mainly on whether the transaction involves any ‘affected
markets’, as does the size of the notification.
Discussions on waivers from the Competition Authority as
regards the information required may be held during pre-notification
meetings with the Authority.

11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

From the date of receipt of a complete notification, the Competition
Authority has 25 working days in which to take a decision either
that there are no grounds for action or that it will initiate a special
investigation of the merger. However, if an undertaking offers commitments during this period with a view to having the merger cleared
by the Competition Authority, the preliminary investigation period is
increased to 35 working days.
Before the deadline for preliminary examination, no party to
the concentration may take any steps to complete the merger. However, the Competition Authority may decide to waive this standstill
requirement. The Competition Authority also has the power to order
the parties to respect the standstill requirement, subject to a fine.
After a decision to carry out a special investigation, the Competition Authority has an additional three months in which to lodge an
application with the Stockholm District Court for a prohibition of
the merger. The three-month period may be extended by the Stockholm District Court providing the notifying parties agree to it or
there are compelling reasons for doing so.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Despite the fact that there are no pecuniary sanctions involved
when closing takes place prior to clearance (unless the Competition
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15 Are there any special merger control rules applicable to public
takeover bids?

The Act does not include any special rules applicable to public takeover bids. However, it provides that a prohibition of a merger will
have no effect on the validity of acquisitions made on a Swedish or
foreign stock exchange, on another authorised marketplace or at a
public auction. In such cases, the buyer may instead be required to
divest what has been acquired.
The Act does not contain any explicit rule similar to the one in
the EU Merger Regulation to the effect that the standstill rule does
not prevent formal implementation of a public bid, in the sense that
the acquirer may formally take over the shares as long as he does
not vote for them. However, the Competition Authority takes the
view that the same principle applies under Swedish competition law.

17 What is the timetable for clearance and can it be speeded up?

Upon receipt of a complete notification, the Competition Authority
has 25 working days in which to conduct a preliminary investigation
(Phase I). However, if an undertaking offers commitments during this
period with a view to having the merger cleared by the Competition
Authority, the preliminary investigation period is increased to 35
working days. Before the end of the preliminary investigation, the
Competition Authority either has to clear the merger or decide to
initiate an in-depth (second-stage) investigation. Should an in-depth
investigation be initiated (Phase II), the Competition Authority shall,
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within three months, either clear the merger or file an application
with the Stockholm District Court (the District Court) requesting
that the merger be prohibited. If no action has been brought within
that time period, the merger is deemed to have been cleared. The
court may extend the three-month period with the parties’ consent,
or if there are otherwise compelling reasons.
Should the Competition Authority make an application to the
District Court, the District Court must come to a decision within six
months. Again, this time period is subject to prolongation with the
parties’ consent or if there are otherwise compelling reasons.
An appeal against the District Court decision lies with the Market Court, which must pass final judgment within three months from
the last day of appeal.
No measures may be taken in respect of a merger, notified or
not, when more than two years have passed since the concentration
occurred.

SWEDEN
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

As mentioned above, elements outside the competition law field may
be taken into account by reference to the criterion that the prohibition of a merger cannot take place if that would jeopardise important
national interests of security or resources. The courts have not yet
had the opportunity to interpret this criterion. However, obviously
the situations where these exclusions can be invoked are rare.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Act does not explicitly mention economic efficiencies. In practice, economic efficiencies have normally not been taken into account
by the Competition Authority. However, with the new substantive
test introduced by the Act, the Competition Authority is likely to put
more focus on economic efficiencies in the future.

18 What are the typical steps and different phases of the investigation?

The timetables applicable to first stage and in-depth investigations
(Phase I and II respectively) are described under question 17. There
are no set timetables for hearings, requests for information or other
measures during the investigation. The Competition Authority may,
from time to time, in the course of the investigation, as it deems
appropriate, send questions to the parties and request additional
information.
When the notification has been filed, the Competition Authority
will normally contact competitors and other third parties listed in the
notification and invite comments on the proposed merger. Depending
on the situation, comments from third parties may carry more or
less weight. There is no formal distinction between different classes
of third parties. No companies other than those concerned in the
acquisition are treated as parties to the procedure.

Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Competition Authority itself has rather limited powers as far
as enforcement is concerned. Should it consider that a merger ought
to be prohibited, it will have to file an application to this effect with
the District Court, which will decide the issue. The court may order
that the merger should not go ahead or, if it is considered sufficient,
impose other measures such as an order to divest or to take other
pro-competitive action. As mentioned above, any undertaking given
by the parties may be linked to a fine. Acquisitions made on a stock
exchange or any other recognised market or at an auction may not
be prohibited; instead the disposal of the assets acquired may be
ordered.

Substantive assessment
19 What is the substantive test for clearance?

Under the Act, a merger shall be prohibited if it would significantly
impede the existence or development of effective competition in
Sweden as a whole, or a substantial part thereof, in particular as a
result of the creation or strengthening of a dominant position. However, a merger may be prohibited only if such a prohibition does not
involve ‘the setting aside of essential national interests of security
or resources’. This exclusion is unlikely to apply other than in very
special circumstances.
A number of factors will be taken into account in assessing the
transaction, such as market shares, barriers to entry and buying
power.
20 Is there a special substantive test for joint ventures?

In addition to the substantive test, the Act provides that, to the extent
the creation of a full-function joint venture has as its object or effect
the coordination of the competitive behaviour of undertakings that
remain independent, such coordination shall be appraised in accordance with the criteria of the provisions on anti-competitive cooperation between undertakings.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Competition Authority can in principle consider all the abovementioned types of negative effects of a concentration when evaluating if it would significantly impede the existence or development
of effective competition in Sweden as a whole, or a substantial part
thereof.
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25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

As an alternative to a prohibition, an order for the disposal of an
undertaking or a business activity in whole or in part or an order to
take some other measure having a favourable effect on competition
may be made by the District Court.
Negotiated solutions to problematic issues may be proposed
at any stage during the procedure. The companies concerned normally present such solutions in the form of an undertaking to the
Competition Authority. Structural, as well as behavioural, undertakings are accepted by the Competition Authority. However, the
Competition Authority normally favours divestments, as opposed to
behavioural undertakings. Compliance with such undertakings may
be enforced through a fine to be imposed in the event of a breach of
the undertaking.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

As mentioned, negotiated solutions may be proposed by the parties
at any stage during the procedure. The basic conditions applicable
to a divestment or any other remedy are, in short, that they are sufficient to eliminate the adverse effects of the concentration. Proposals
to divest, or any other remedy, are normally presented by the parties
concerned at the end of the in-depth investigation, when the parties
have received the Competition Authority’s ‘draft summons application’ (similar to the European Commission’s statement of objections).
Under the Act, a divestment order or an order to take another
measure in order to remedy the competition concerns raised by a
concentration must not exceed what is required in order to eliminate
the adverse effects of the restriction of competition.
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Update and trends
There have been no major changes in laws or regulations since the
last update. The only change to the Act that has been introduced
is the Swedish government’s new power to delegate the task of
appointing financial experts in court proceedings to public authorities.
In March 2013, the Swedish government published a report
addressing the need for legislative changes on a number of issues
relating to the enforcement of the Act, including a ‘stop-the-clock’
provision in merger proceedings, the introduction of a queuing system
for leniency applications and revised rules for reviewing electronic
documents during dawn raids (see question 36). A draft legislative bill
addressing these issues is expected within the next year.
On the enforcement side, the SCA has launched three Phase II
inquiries since the last update. The first inquiry concerned publishing
house Bonnierförlagen’s acquisition of paperback reseller Pocket
Shop. The concentration was notified after the SCA had used its
power to order the parties to notify the concentration even though
the jurisdictional thresholds were not met (see question 5). The
SCA’s investigation focused on concerns that Bonnierförlagen would

use Pocket Shop to promote its own titles, which would impair the
supply of competing titles and result in higher prices for consumers.
The SCA’s investigation did not find that the acquisition was likely
to significantly impede the existence or development of effective
competition, whereby the merger was cleared in September 2012.
The second Phase II inquiry launched also concerned the book
sector, namely the merger between the Swedish bookstore chains
Akademibokhandeln and Bokia. The SCA did not find that the
concentration would significantly impede effective competition in the
relevant market and the merger was cleared in December 2012.
The third Phase II inquiry was launched in April 2013 and
concerned the Swedish lock and hardware company ASSA Abloy’s
acquisition of security products wholesaler Prokey AB. As in the
Bonnierförlagen/Pocket Shop case, the SCA used its power to order
the parties to notify the concentration even though the jurisdictional
thresholds were not met (see question 5). On 12 July 2013 the SCA
filed a summons application to court in order to prohibit the merger.

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The Competition Authority has on occasion obliged the parties to a
foreign-to-foreign merger to divest assets located outside Sweden to
remedy competition issues on the Swedish market.

The Competition Authority may, where appropriate, contact the
European Commission or any national competition authority formally or informally. In 2003 Sweden signed an agreement with Denmark, Norway and Iceland on cooperation on competition issues. As
a result of the agreement, information exchange between the national
competition authorities concerned is facilitated, inter alia, in the area
of merger control. The national competition authorities hold semiannual conference calls and yearly meetings within the framework
of the agreement to update each other on current trends and ongoing
investigations.
The Best Practices on Cooperation between EU National Competition Authorities in Merger Review were adopted in November
2011.
Under the Community merger control rules, the Competition
Authority cooperates with the European Commission and the other
member states’ competition authorities concerning referral cases.

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

A decision by the Competition Authority not to take any action with
regard to a concentration also covers restrictions directly related and
necessary to the implementation of the notified concentration. There
are no specific guidelines published by the Competition Authority,
but the preparatory works indicate that the European Commission’s
Notice on ancillary restraints shall give guidance in matters concerning such restraints under the Act.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Customers and competitors will be invited to comment on the proposed merger, as mentioned above. No companies other than those
concerned by the merger are treated as parties to the procedure.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

All notifications are mentioned together with a brief summary in the
Competition Authority’s case list, which is publicly available on the
Authority’s website. The Authority also publishes the final decision
in the case.
As for confidentiality, whereas the general rule in Sweden is that
all documents held by a public authority are in the public domain,
rules on confidentiality and business secrets are contained in the Public Access to Information and Secrecy Act. The Act provides that
information shall be secret if it relates to a party’s business, innovations or R&D, insofar as disclosure would cause the party to suffer
injury. There must, however, be particularly strong reasons for refusing full access to the file to a party to the proceedings.
Information provided by the parties during pre-notification contact is covered by absolute secrecy, that is, without the requirement
that disclosure would cause injury.
In situations where the granting of confidentiality has been an
issue, the Competition Authority has adopted a generally cooperative
attitude in relation to the party requesting confidentiality.

398

Judicial review
32 What are the opportunities for appeal or judicial review?

As noted above, the procedure moves into a judicial stage as soon as
the Competition Authority wishes to block a merger. The decisions
and orders of the Stockholm District Court may be appealed to the
Market Court, but requires leave to appeal. There is also a possibility,
subsequent to a decision by any of the above courts, of reviewing the
decision. If the review is based on the decision having been taken on
the basis of incorrect facts, the review must be requested within one
year of the date of the decision.
33 What is the usual time frame for appeal or judicial review?

From the date of receipt of a complete notification, the Competition Authority has 25 working days (or 35 working days if commitments have been offered, see question 17) in which to decide either
that there are no grounds for action or that it shall initiate a special
investigation. After a decision to carry out a special investigation,
the Competition Authority has a further three months in which to
bring an action before the Stockholm District Court against the concentration. If the Competition Authority decides to bring such an
action, the court then has six months to decide if the concentration
shall be blocked or not. If an appeal is made against the judgment of
the Stockholm District Court, the Market Court shall make a ruling
within three months of expiry of the period of appeal.
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All the time limits mentioned above, except the 25 or 35 days
limit during Phase I, may be extended if the notifying parties agree
to it or there are special reasons for an extension. The Phase I limit
cannot be extended in any other way than by the notifying parties
offering commitments, thereby extending the investigation period
from 25 to 35 days.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

To date, the Competition Authority has sought the prohibition of a
total of nine (one pending in court) mergers, three of which occurred
under the former merger rules, applicable prior to April 2000. One of
the earlier cases was settled out of court, and the other two were both
finally cleared by the courts. In one case, the Competition Authority’s
action was dismissed due to procedural reasons. The other four cases
where the Competition Authority has taken action in order to block
a merger since the entry into force of the substantial amendments of
the Act’s merger control rules in April 2000 concerned the proposed
merger of the two existing Swedish giro services, the Postal Giro
and the Bank Giro, SF Bio’s contemplated acquisition of its main
rival in the Swedish cinema market, Sandrews Metronome Sverige,
Åhléns’ contemplated acquisition of its main competitor in the retail
markets for premium cosmetics, perfumes and skincare products in
Stockholm and Gothenburg, and, in 2011, cable TV operator Com
Hem’s proposed acquisition of competitor Canal Digital. In all four
cases, the transaction was abandoned by the parties following the
Competition Authority’s action. Assa Abloy’s contemplated acquisition of Prokey, in the wholesale services market for locksmiths, is
pending in court.

SWEDEN
As noted above (see question 7), foreign-to-foreign mergers are
caught by the Act when the turnover thresholds are met. The Act
provides that a merger shall be prohibited if it would significantly
impede the existence or development of effective competition in
Sweden as a whole, or a substantial part thereof, in particular as a
result of the creation or strengthening of a dominant position. Consequently, the decisive factor for analysing a merger (foreign-to-foreign
or not) is its effect on the Swedish market. Nevertheless, it can be
noted that none of the cases mentioned above concerned a foreignto-foreign transaction.
35 What are the current enforcement concerns of the authorities?

There is no publicly available information regarding any particular
focus on specific sectors or similar in the Competition Authority’s
merger enforcement.
36 Are there current proposals to change the legislation?

There are, at the time of writing, no concrete proposals for legislative changes. In March 2013, however, the Swedish government
published a report addressing the need for legislative changes on a
number of issues relating to the enforcement of the Act, including
giving the Competition Authority the power to, in exceptional cases,
suspend the time limits in merger investigations (‘stop the clock’).
Such an amendment would bring the Act even further in line with
the EU Merger Regulation, according to which the Commission has
the power to ‘stop the clock’ (article 10.4). A draft legislative bill
addressing the issues in the report is expected within the next year.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Swiss merger control is governed by the Federal Act on Cartels and
Other Restrictions of Competition, and the Ordinance on the Control of Concentrations of Undertakings (together, the Competition
Law). The Competition Law came into effect on 1 July 1996 and was
revised in 2004. After further five years, the Competition Law underwent an extensive expert review. In June 2010, the Swiss government
published a first set of draft amendments for public consultation. A
second set of draft amendments was published in March 2011. On
22 February 2012, the Federal Council submitted a draft act and an
accompanying report to the Parliament (see question 35).
Merger control is enforced by the Competition Commission (the
ComCo). The ComCo consists of between 11 and 15 members (currently 12), the majority of whom must be independent experts. It is
based in Berne. The cases are prepared and processed by the Secretariat of the ComCo (the Secretariat). The Secretariat is divided into
four departments responsible for product markets, infrastructure,
services and construction respectively.
2

What kinds of mergers are caught?

Transactions that are subject to merger control are:
• statutory mergers of previously independent enterprises;
• acquisition of control over a previously independent enterprise
or parts thereof, including through the acquisition of equity
interests or the conclusion of agreements. Acquisitions of minority shareholdings are not subject to merger control, except for
any contractual arrangements or factual circumstances conferring factual control on the minority shareholder. However, the
ComCo has decided that the acquisition of a minority interest
may qualify as an anti-competitive agreement if the enterprises
concerned intend to cooperate; and
• acquisition of joint control over an enterprise (joint venture).
3

4

What types of joint ventures are caught?

There are three different types of joint ventures caught by merger
control:
• acquisition of joint control over an existing enterprise;
• acquisition of joint control over an existing joint venture if the
joint venture performs all the functions of an autonomous economic entity on a lasting basis;
• creation of a new joint venture if the joint venture performs all
the functions of an autonomous economic entity on a lasting
basis and if the business activities from at least one of the controlling enterprises are transferred to the joint venture.

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Competition Law defines control as the ability to exercise a
decisive influence on the activity of another enterprise by acquiring
its shares, or in any other manner. In particular, this ability is deemed
to exist if an enterprise is in a position to determine the production,
the prices, the investments, the supply, the sales or the distribution of
the profits of the other enterprise. Control is also assumed if major
aspects of a company’s business activity or its general business policy
may be decisively influenced. Whether control is actually or potentially, directly or indirectly, de jure or de facto exercised is irrelevant.
However, the mere acquisition of a non-controlling minority interest
is not notifiable.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The test applied to mergers is based on turnover. Two, in comparison
to other jurisdictions relatively high, turnover thresholds must be
reached cumulatively: for the last business year prior to the merger,
the enterprises concerned must have reported an aggregate turnover
of at least 2 billion Swiss francs worldwide or an aggregate turnover
in Switzerland of at least 500 million Swiss francs, and at least two
of the enterprises involved in the transaction must have reported individual turnovers in Switzerland of at least 100 million Swiss francs.
Turnover is calculated on a consolidated basis, but excluding intragroup business.
In the case of insurance companies, the gross annual insurance
premiums are taken into account for the purpose of determining the
relevant thresholds.
The turnover calculation for banks and financial intermediaries
is based on gross income. With respect to the geographic allocation
of turnover, the notification form of the ComCo (see question 16)
provides that the Swiss turnover of a bank or financial intermediary
is calculated based on the income received by the branch or division
established in Switzerland.
In general, the test for the geographic allocation of the turnover
is the contractual delivery place of a product (place of performance)
and the place where competition with other alternative suppliers
takes place respectively. The billing address is not relevant.
In addition, once the ComCo has established that a specific enterprise holds a dominant market position, every merger transaction
involving that enterprise in the market in which it holds a dominant
position or in an adjacent market or in a market upstream or downstream thereof is subject to the notification requirement, irrespective
of any thresholds. The ComCo does not publish a list of enterprises
held to be dominant.

Joint ventures for a transitional period are generally not caught by
the Competition Law unless the period envisaged is sufficiently long
or the term is renewable.
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Parliament may adjust the turnover thresholds taking account
of any change in circumstances and may establish special criteria for
the notification of concentrations in certain sectors of the economy.
Until now, no such federal decree has been passed.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory prior to completion of the transaction provided
the turnover thresholds (see question 5) are reached. There are no
exceptions to this principle.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The Competition Law is applicable to foreign-to-foreign mergers provided the relevant thresholds are reached with respect to
Switzerland (see question 5). According to the Swiss Federal Court,
whenever the turnover thresholds of the Competition Law are met,
an effect on the Swiss market is presumed, thus triggering a mandatory pre-merger filing.
In practice, given the relatively high thresholds, it is unlikely that
a foreign-to-foreign merger would become subject to Swiss merger
control without, at the same time, being subject to the relevant foreign merger control.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Special authorisations are required if the merger transaction involves
banks or Swiss real estate companies.
If a concentration of banks is deemed necessary for reasons
related to creditor protection, namely rescue mergers, it is reviewed
by the Swiss Financial Market Supervisory Authority (FINMA).
However, the notification must still be addressed to the ComCo.
Under the Federal Act on the Acquisition of Real Estate by Foreign Persons, the parties of a merger involving a foreign enterprise
and a Swiss real estate company (ie, a company whose principal
purpose is the holding of real estate in Switzerland and whose assets
include a significant portfolio of residential properties in Switzerland)
may need to obtain a special permit from the competent cantonal
(local) authorities.
Furthermore, special authorisation requirements apply to enterprises holding special rights, such as broadcasting, telecommunication and air transport licences.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

A filing must be made prior to the completion of the merger. Typically, therefore, a filing will be made after the relevant agreements
have been signed, but prior to completion. If a notifiable merger is
not filed, the enterprise that was required to file may face a fine of
up to 1 million Swiss francs. In addition, the management (individuals) may also be personally fined up to 20,000 Swiss francs. To date,
the ComCo has imposed several fines on enterprises that did not
file or filed a notification too late. In contrast, the managers of such
enterprises have not been fined so far. Fines are calculated based on
the following objective criteria:
• whether the notification requirement was breached intentionally
or negligently;
• importance of the enterprises involved in the relevant market,
measured by turnover realised in Switzerland;
• whether prima facie the concentration represents a threat to competition. Such a threat is presumed if the total aggregate market
share of the enterprises involved in the concentration is 20 per
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cent or more (or, if no market shares are combined, the market
share of one of these companies is 30 per cent or more); and
whether the concentration adversely affects effective competition, that is, whether it creates or enhances a dominant market
position that eliminates effective competition (without enhancing
competition in another market in a way that outweighs the negative effects of the dominant market position).

10 Who is responsible for filing and are filing fees required?

In the case of a statutory merger, notification must be made jointly
by the companies involved. Where control over an enterprise is
acquired, the filing must be made by the enterprise or enterprises
acquiring control. If a joint notification is made, the enterprises
are required to designate at least one common representative to
the ComCo. For a Phase I investigation (see question 17) there is a
lump-sum filing fee of 5,000 Swiss francs. In a Phase II investigation,
the Secretariat of the ComCo charges an hourly rate of 100 to 400
Swiss francs depending on the urgency of the case and the seniority
of the case handler.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Once notification is complete, the ComCo informs the enterprises
concerned of the opening of an investigation within one month of
receiving the notification. In case no such notice is given within that
time period, the concentration may be implemented without reservation. The provisional ban does not apply if the ComCo prior to
the expiry of the period of one month notifies the enterprises that
it regards the concentration to comply with the Merger Regulation
(comfort letter). Alternatively, the ComCo at the request of the enterprises may provide authorisation to implement the merger for good
cause, in particular if the merger otherwise could not be completed
or the enterprsises would suffer great financial loss. If the ComCo
decides to open an investigation (see question 17) the enterprises may
apply for a provisional completion of the transaction for good cause.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

If an enterprise fails to comply with the provisional ban on closing
the merger after notification to the ComCo, the enterprise may face a
fine of up to 1 million Swiss francs. In addition, the enterprise may be
required to take measures to reinstate effective competition, either by
unwinding the transaction, by ceasing to exercise effective control, or
by any other appropriate action. Unlike the breach of the notification
requirement, there are no individual sanctions for the management.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As merger control is applicable to foreign-to-foreign mergers (see
question 7), they are also subject to the ordinary sanctions regime.
In fact, the ComCo has already fined enterprises of foreign-to-foreign
mergers for breaching the notification requirement (Rhône-Poulenc
SA/Merck and Banque Nationale de Paris (BNP)/Paribas.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The Competition Law does not provide for any specific solutions to
remedy Swiss antitrust issues in a foreign-to-foreign merger. Instead,
the general remedies outlined above are applicable. To our knowledge, ‘hold-separate’ arrangements have never been put into practice
or accepted by the ComCo in relation to a foreign-to-foreign merger.
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However, arrangements regarding the voting rights of the shares of a
party to the merger have been accepted and practised. If the antitrust
issue is merely a local one and therefore does not arise at a European
level, it may often be remedied on the basis of competitive arguments
submitted in the filing.
15 Are there any special merger control rules applicable to public
takeover bids?

The Competition Law does not contain any specific rules regarding
public takeover bids. In these cases, the ComCo should be contacted
in advance so that it can coordinate its course of action with the
Swiss Takeover Board. This is particularly important for hostile bids.
Past practice has shown that in most cases the ComCo will substantially follow the rules of the EU Merger Control Regulation on public
takeover bids. Also, it is possible to request provisional completion
specifically in public takeover bids.
16 What is the level of detail required in the preparation of a filing?

The ComCo issues a standard notification form. The notification
form basically requires enterprises to provide the following information and materials:
• company name, registered office and description of business
activity of parties to the merger;
• a description of the proposed merger, including objectives to be
achieved by it;
• turnovers, gross premium revenues or gross income, as the
case may be, of the enterprises involved for Switzerland and
worldwide;
• information on the relevant product and geographic markets
affected, as well as information on the main competitors and
respective market shares;
• data regarding new market entries over the past five years in the
relevant markets as well as barriers to entry and, in particular,
estimates of market entry costs;
• copies of the latest annual accounts and business reports of the
enterprises involved; and
• copies of the relevant agreements relating to the merger.
For public tenders, copies of the public tender offer and copies of
reports, assessments and business plans made in connection with the
merger, to the extent they contain information relevant for the assessment of the merger for competition purposes, must also be supplied.
Depending on the complexity of the case, the preparation of a
typical filing may take anywhere between two to six weeks. A filing can be made in any one of the official languages of Switzerland
(French, German or Italian). Accompanying documents may also be
submitted in English.
For foreign-to-foreign mergers that do not significantly affect
the Swiss market but meet the threshold requirements, a simplified
notification procedure is available upon application. The ComCo
may, for valid reasons, release the applicant from the obligation to
provide certain information and materials.
17 What is the timetable for clearance and can it be speeded up?

The ComCo is required to notify the enterprises within one month
of receiving the complete notification whether it intends to initiate
an investigation (Phase I of the procedure). If within this period no
notification is made by the ComCo, the merger may be completed.
In practice, the one-month period can be shortened in less complex
filings if, prior to the formal notification, the draft filing is submitted
to the ComCo for review, thus enabling the ComCo to communicate
its position shortly after formal notification is made.
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If the ComCo decides to initiate an investigation (Phase II of
the procedure), it must be completed within four months, unless the
process has been delayed by the enterprises concerned.
18 What are the typical steps and different phases of the investigation?

As to the timetable, see question 17. In the first step of an investigation, the Secretariat usually requests further information from the
parties. The enterprises involved in the merger are required to furnish
the ComCo with any additional information that it may request. In
the second step, unless the filing obviously raises no concerns, the
Secretariat sends out questionnaires to competitors, suppliers and
customers of the enterprises involved. The answers received will usually have an important bearing on the position taken by the ComCo.
If the ComCo decides to open a Phase II investigation, this is
published. Usually, in a Phase II investigation, hearings take place
and the parties may file further documents and information. Also, the
ComCo sends out additional questionnaires to customers, suppliers
and competitors in order to deepen the market research and analysis. Finally, when it comes to remedies, close contact is established
between the Secretariat and the enterprises involved to define the
scope of any undertakings.
Substantive assessment
19 What is the substantive test for clearance?

A merger is cleared based on one of the following two tests:
• the enterprises involved do not create or strengthen a dominant
position eliminating effective competition in the relevant market;
or
• competition in another market is enhanced by the merger and
such improvement outweighs the harmful effects resulting from
the creation or strengthening of the dominant position in the
relevant market.
For compelling public reasons (employment, regional development), a concentration of enterprises that has been prohibited by the
ComCo may be authorised by the Federal Council at the request of
the enterprises.
20 Is there a special substantive test for joint ventures?

The Competition Law does not provide for any specific substantive
rules with respect to joint ventures. The same test as outlined under
question 19 is applicable.
21 What are the ‘theories of harm’ that the authorities will investigate?

As mentioned in question 19, the substantive test for clearance in
Switzerland is that of market dominance. Applying this test, the
ComCo also investigates coordinated effects in cases of oligopolies
and unilateral effects. In addition, the ComCo examines conglomerate effects and vertical foreclosure.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

As a rule, the ComCo does not take into consideration non-competition issues in reviewing a merger. However, as the collapse of Swissair and decisions in agricultural markets in particular have shown,
political considerations may have some impact on how (swiftly) the
ComCo takes its decisions.
In connection with a merger involving banks, the FINMA has
the power to clear a merger that it deems necessary for reasons of
creditor protection, which take precedence over competition issues.
In such cases, the FINMA replaces the ComCo, which is given a right
of consultation only (see question 8).
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Update and trends
In May 2013, Switzerland and the EU signed an agreement concerning
the cooperation on the application of their competition laws. Pending
the approval by both the Swiss and European Parliaments, it is not
yet in force. The purpose of the agreement is to contribute to the
effective enforcement of the competition laws of each party through
cooperation and coordination, including the exchange of information,
between the competition authorities of the parties and to avoid or
lessen the possibility of conflicts between the parties in all matters
concerning the application of the competition laws of each party. The
agreement contains specific provisions with respect to concentrations
(see question 31).
As one of the key amendments of the ongoing legislative revision
of the Cartel Act, the Federal Council has proposed to substitute
the currently applicable CSDP test (creation or strengthening of
a dominant position that eliminates effective competition) with a
new EU-style SIEC test (see question 36). However, as other draft
amendments are still fiercely debated, it is not predictable when the
new test will enter into force.
With regard to the case practice of the competition authorities in
2012, the ComCo assessed mergers in various sectors such as the
financial services sector, the telecommunications sector, the media
sector and the energy sector. All of the 28 planned mergers notified to
the ComCo were cleared in Phase I.
The ComCo has repeatedly (eg, Sony, Mubadala/EMI MP and
GIM/Fluxys/Swissgas/FluxSwiss/Transitgas) confirmed its case
practice on the concept of full-functionality. In line with the European
Commission, it requires the joint venture to participate in the market
as buyer or supplier, to act as an independent economic entity, to
be established on a lasting basis, meaning that it is set up for a
sufficiently long period, and finally that it has a management for its
own day-to-day business as well as sufficient resources, in particular
financial capacity, personnel as well as tangible and intangible assets.

23 To what extent does the authority take into account economic
efficiencies in the review process?

The ComCo takes – to a certain extent – economic efficiencies into
account. The ComCo assesses whether and to what extent efficiency
gains may positively affect competition and whether such gains are
passed on to the consumers. Also, economic efficiency gains in one
market may outweigh certain deficiencies of the merger in another
(see question 19).
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

To the extent the enterprises involved do not comply with the order
of the ComCo prohibiting a merger, the ComCo can take all appropriate measures in order to reinstate effective competition. Such
measures include the cancelling of the merger transaction and the
termination of control by the acquiring enterprise over the target.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The clearance of a proposed merger transaction may be subject to
certain conditions or obligations designed to safeguard effective competition. The law does not specify the types of conditions or obligations that may be attached. Recent cases have shown that conditions
and other remedies will generally be discussed by the enterprises concerned with the ComCo. Such remedies could involve divestments or
certain behavioural undertakings.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The divestment has to eliminate all material objections of the ComCo
to the proposed merger. According to the ComCo, the divestment
www.gettingthedealthrough.com

In BKW FMB Energie AG/Groupe E SA/CC Energie SA, the ComCo
also followed the European Commission’s policy that a concentration
may also arise if the parent companies transfer significant additional
assets, contracts, know-how or other rights to the pre-existing joint
venture. These assets and rights must constitute the basis or nucleus
of an extension of the activities of the joint venture into other product
or geographic markets which were not the object of the original joint
venture, and the joint venture must perform such activities on a fullfunction basis.
An important question was addressed in Migros/Galaxus where
the ComCo had to decide whether a concentration can also arise
where a change of control results from the acquisition of another
enterprise by a (natural) person that does not yet control at least
another enterprise. The ComCo noted that unlike the EU Merger
Regulation according to which a person must at least control one
enterprise, no such requirement can either be found in Swiss
Competition Law nor follows from its own case practice. Referring to
its decision in Tamedia/Doodle, the ComCo took a broad approach
and decided that at least for the application of merger control a
person is deemed an enterprise even if it does not control another
enterprise or engage in an economic activity.
Finally, in a recent decision, PubliGroupe/ImproveDigital, the
ComCo clarified the mandatory notification requirement resulting
from a final and non-appealable decision that an enterprise has been
dominant in a market in Switzerland (see question 4). The parties
to the merger argued that such a finding or at least a reference to
such a finding must be included in the operative part of the decision.
However, this was rejected by the ComCo on the grounds that a fining
decision based on an abusive practice implies the existence of a
dominant position.

must be completed within a fixed period. It is not sufficient for the
parties to commit to divest ‘at the earliest possible stage’. A specific
deadline must be offered. In international filings, it is important to
coordinate the divestments to be proposed to other merger control
authorities involved, namely the European Commission. So far, proposals for remedies have only rarely been offered by the parties in a
Phase I investigation.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Remedies have been required in relatively few foreign mergers. In
parallel filings with the European Commission, the remedies offered
to the EU were also recognised and accepted by the ComCo.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

In general, the ComCo only deals with ancillary restraints, in particular non-compete obligations that are directly related and necessary
to the merger. The case practice of the ComCo, by and large, is in
line with the European Commission’s Notice on Ancillary Restraints.
Other arrangements related to the merger are in most cases explicitly excluded from the clearance decision. If the parties have doubts
about the legality of the arrangements not covered by the clearance
decision, they have the option to submit the arrangement to the competition authorities for a formal or informal ruling.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

In most cases, the ComCo will send out questionnaires to customers and competitors soliciting their opinion on a filed merger (see
question 18). However, customers and competitors have no formal
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procedural rights and the ComCo is neither required to issue questionnaires nor bound by any answers submitted.
If the ComCo decides to open an investigation proceeding (Phase
II of the procedure), it publishes the principal terms of the merger
and gives third parties the right to state their position with respect
to the proposed merger within a certain time limit. Third parties
must submit their statements in writing. Since 2008, the ComCo
has changed its previous practice so that third-party hearings (of
competitors in particular) are in principle held in the presence of the
participating enterprises. Third parties also have the right to access
the file. On appeal, however, third parties have no such rights. In
particular, according to the case law of the Federal Supreme Court,
third parties are not entitled to any remedies against the decision of
the ComCo to permit or prohibit a merger.

framework for a closer coordination of their respective enforcement
activities. With regard to merger control, the scope of the agreement
includes in particular mutual notifications of merger investigations,
the coordination of merger enforcement activities such as aligning
the conditions and obligations for the approval of a merger and the
exchange of information obtained in merger investigations.

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

33 What is the usual time frame for appeal or judicial review?

The mere filing of a notification is not made public. However, the
decision to open an investigation proceeding (Phase II) as well as the
final decision of the ComCo authorising or prohibiting a merger are
published both in the Official Federal Journal and the Official Commercial Gazette. Since the involvement of third parties in the investigation procedure is limited, there are no specific Competition Law
provisions regarding the protection of business secrets. The merging
parties are advised to specifically identify sensitive business information and ask the ComCo to keep such information strictly confidential. The ComCo is bound not to disclose any business secrets.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

So far, no formal cooperation agreements have been concluded with
foreign antitrust authorities. However, cooperation takes place on
an informal basis with the approval of the parties involved. Indeed,
the Secretariat of the ComCo has started to urge regularly for permission to contact the European Commission in cases where there
is a parallel filing. In clear-cut cases it might be advisable to vest the
ComCo with the right to approach the EU authorities because this
could indeed speed up the filing process in Switzerland.
In May 2013, Switzerland and the EU signed an agreement concerning the cooperation on the application of their competition laws.
However, the agreement is not yet in force and still requires approval
by the Swiss and European Parliaments. The agreement provides a

Judicial review
32 What are the opportunities for appeal or judicial review?

Decisions of the ComCo are subject to appeal to the Federal Administrative Court. The decision of the Federal Administrative Court is in
turn subject to review by the Federal Supreme Court. However, third
parties have no right of appeal against merger decisions.

An appeal against decisions of the ComCo must be filed with the
Federal Administrative Court within 30 days of the formal notification of the decision. The duration of this appeal procedure varies but
may well be more than one year.
Decisions of the Federal Administrative Court may be appealed
to the Federal Supreme Court within 30 days of the formal notification of the decision. According to recent practice, these proceedings
generally take more than one year.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The ComCo consistently enforces the Competition Law with respect
to foreign-to-foreign mergers and has stated that it will more severely
penalise companies that fail to notify. The ComCo considers that the
sanctions imposed in the past have not been sufficiently effective to
deter large international groups.
35 What are the current enforcement concerns of the authorities?

The ComCo has no specific focus regarding its enforcement policy
in merger cases. On a more general level, the competition authorities currently focus on horizontal cartels (in particular suspected bid
rigging in the road construction sector) and hard-core vertical agreements (in particular restrictions on direct or parallel imports from the
European Economic Area into Switzerland).
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36 Are there current proposals to change the legislation?

On 22 February 2012, the Federal Council submitted its proposed
revision of the Cartel Act to the Parliament. Regarding merger control, in particular the following amendments are foreseen:
• to move from the currently applied CSDP test (creation or
strengthening of dominant position which eliminates effective
competition) to the SIEC (significant impediment to effective
competition) test as applied in the EU; and
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to streamline the proceedings for international merger cases that
have to be notified in Switzerland and in the EU, it is sufficient to
submit to the ComCo a copy of the respective EU notification if
the relevant markets on which the parties to a merger are active
cover at least the EEA and Switzerland.
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Legislation and jurisdiction

3

1

The establishment of a joint venture company by two or more
enterprises is considered an enterprise combination subject to the
FTL, regardless of the type of joint venture. Hence, the jurisdictional
thresholds discussed below would apply.

What is the relevant legislation and who enforces it?

The principal legislation concerning mergers and acquisitions, unfair
competition and monopoly in Taiwan consists of: the Fair Trade
Law of 1991 (FTL), the most recent amendments to which were
promulgated in November 2011; the Enforcement Rules to the FTL,
last revised in June 2002; and the Fair Trade Commission Guidelines
on Handling Merger Filings, first promulgated in July 2006 (the
Guidelines). Article 6 of the FTL places mergers and acquisitions
in the broader category of ‘combinations of enterprises’. The 2002
amendments to the FTL and its related Enforcement Rules changed
the filing process for combinations from an approval system to a
notification system, and the Guidelines introduced a two-tier review
system by classifying combination filings into ‘simplified’ and
‘general’ filings.
At the national level, the Fair Trade Commission (FTC) is
the government authority governing mergers and other types of
combinations under the FTL. The FTC is empowered to examine
and investigate possible violations of the FTL and to take action
against violators by imposing fines and other penalties. The FTC
can also order the dissolution of any combinations that violate the
provisions of the FTL. The FTC will investigate complaints against
combinations affected without the consent of the FTC, but may also
investigate matters on its own initiative.
2

What kinds of mergers are caught?

Transactions that fall under the broad category of ‘enterprise
combinations’ under article 6 of the FTL and meet one of the
jurisdictional thresholds set out below must be reported to the FTC
in advance. A combination under the FTL occurs when an enterprise:
• merges with another enterprise;
• holds or acquires more than one-third of the total voting shares
or capital stock of another enterprise;
• accepts the transfer of or leases the whole or a major part of the
business or assets of another enterprise;
• operates jointly with another enterprise on a regular basis or is
entrusted by another enterprise with the operation of its business
on its behalf; or
• directly or indirectly gains control over the business operations
or the employment and dismissal of the personnel of another
enterprise.
The Guidelines further categorise combinations into three different
types, including horizontal (where the combining enterprises engage
in horizontal competition), vertical (where the combining enterprises
have an upstream-downstream relationship) and conglomerate
(where the combining enterprises do not engage in horizontal
competition and do not have an upstream-downstream relationship).
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4

What types of joint ventures are caught?

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The FTL does not provide a definition of control. Instead, as noted
above, the FTL approaches transactions through the broad category
of enterprise combinations. This definition includes interests that are
less than controlling if they meet the jurisdictional thresholds.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Article 11 of the FTL sets forth the following three criteria, any one of
which (subject to certain exceptions) triggers a requirement to notify
the FTC before completion of a transaction:
• if one of the parties to the combination has a market share of at
least one-quarter;
• if, post-combination, the resulting enterprise will have a market
share of at least one-third; or
• if the volume of sales during the previous fiscal year of any enterprise that is a party to the combination exceeds a figure set by the
FTC. The current sales threshold promulgated by the FTC is that
a notification is required if one party to the combination has a
sales volume in the immediately preceding fiscal year of at least
NT$10 billion and another party to the combination has a sales
volume for the same year of at least NT$1 billion; if a financial
institution (eg, a bank, a securities company, an insurance company or a financial holding company) is a party to the combination, the threshold is at least NT$20 billion in sales volume in the
immediately preceding fiscal year for such financial institution,
and the threshold for the other party is still NT$1 billion, regardless of whether that other party is a financial institution or not.
According to the Guidelines, a general filing is required to be made
to the FTC (under the foregoing thresholds) unless special thresholds
are met, in which case, a simplified filing can be made. A simplified
filing generally requires a shorter waiting period and the submission
of less information in the notification, such as fewer major products,
competitors and customers covered and fewer years of market and
economic information covered. Articles 7 and 8 of the Guidelines
provide special thresholds and exceptions relating to simplified
filings. A simplified filing is permissible where sales for the preceding
fiscal year of the combining enterprises in the combination exceeds
the threshold amount (article 11, paragraph I, subparagraph 3 of the
FTL) and the combined market share in any market in Taiwan of the
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enterprises participating in a horizontal combination is less than 20
per cent (provided that this excludes situations where the combined
market share of the top two enterprises in a relevant market reaches
two-thirds of the market, or where the combined market share of
the top three enterprises in a relevant market reaches three-quarters
of the market) or the combined market share in individual markets
of the enterprises participating in a vertical combination is less than
25 per cent; after taking into account major competition factors,
the enterprises participating in a conglomerate combination are
determined to be without the possibility of becoming major potential
competitors; or the following controlling or affiliated enterprises
change their structure:
• an enterprise participating in the combination directly holds not
less than one-third, but not more than half of the total voting
shares or total capital of, and subsequently combines with, the
other enterprise;
• a consolidation between enterprises that already have a parentsubsidiary relationship and that are not exempt from filing
requirements as set forth in article 11-1(1) of the FTL;
• the merging parties are all subsidiaries of the same parent company and are not exempt from filing requirements as set forth in
article 11-1(2) of the FTL;
• an enterprise surrenders part or all of its voting shares or capital
contribution in a third company to an enterprise with which it
has a parent-subsidiary relationship; or
• an enterprise surrenders part or all of its voting shares or capital
contribution in a third company to an enterprise that is also a
subsidiary of the same parent company.
However, general filing may become applicable if the FTC determines
that:
• the combination involves major public interest;
• one of the parties to the combination is a holding company as
defined in either the Financial Holding Company Act or the Taiwan Stock Exchange Corporation Regulations for the Review
of Stock Exchange Listing Applications by Investment Holding
Companies;
• the scope of the relevant market or the market shares of the
combining enterprises is difficult to determine; or
• the relevant market of the combining enterprises may incur
major disadvantages resulting from competition restraint, such
as high barriers to entry and high market concentration.
For the purpose of calculating the sales thresholds noted above,
the sales of the parties to the transaction, as well as the sales of all
companies that the parties have controlling relationships over, will be
considered. A controlling relationship exists when an enterprise holds
more than half of the voting shares of another company, or when
a company has direct or indirect control over the management of
the personnel, finances, or business operations of another company.
The following circumstances would be presumed to be controlling
relationships:
• where a majority of the managing shareholders, or directors, in
a company are concurrently acting as managing shareholders or
directors in another company; or
• where a majority of the total number of outstanding voting
shares or the total amount of the capital stock of a company
and another company are held by the same shareholders.
When an enterprise accepts the transfer of or leases the whole or a
major part of the business or assets of another enterprise, or operates
another enterprise jointly with a third enterprise on a regular basis or
is entrusted by another enterprise with the operation of its business
on its behalf, and thereby has controlling power over such other
enterprise, a controlling relationship also exists. The FTC has also
ruled that for foreign-to-foreign combinations, the sales figures
apply only to sales in Taiwan, which would include sales by Taiwan
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subsidiaries (including export sales from Taiwan) and export sales
to Taiwan.
It is unlikely that a transaction not reaching these thresholds would
be investigated.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Once any of the jurisdictional thresholds set out above are met,
notification of the combination to the FTC is mandatory, unless the
combination falls under one of the exceptions enumerated under
article 11-1 of the FTL.
According to article 11-1 of the FTL, a combination is exempt
from the requirement to notify where:
• one of the enterprises already holds 50 per cent or more of the
enterprise with which it plans to combine;
• the same parent company holds 50 per cent or more of the shares
in each of the enterprises which plan to combine;
• an enterprise plans to sell a distinct division to a newly established and wholly owned enterprise; or
• one of the enterprises plans to engage in a qualified stock redemption plan.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Yes. When the thresholds are met, notification is required. However,
in some cases notification can be avoided by making a formal request
that the FTC decline to exercise jurisdiction pursuant to the Principles
for Handling Applications of Extraterritorial Combinations (the
Principles), the last amendment of which was promulgated on
13 March 2012. The Principles apply not only to combinations
involving foreign enterprises with no subsidiaries or branch offices in
Taiwan, but also to combinations involving Taiwan enterprises and
foreign enterprises, and Taiwan enterprises and Taiwan subsidiaries
or branches of foreign enterprises.
Taiwan does apply a local effects test. The Principles define an
‘extraterritorial combination’ as an article 6 enterprise combination
involving two or more foreign enterprises that occurs outside Taiwan
where the result of the combination has ‘a direct, substantial, and
reasonably foreseeable effect’ on the Taiwan market. Notes to the
Principles published by the FTC state that the ‘effect principle’
was specifically modelled on corresponding US law. However, the
Principles do not clearly define what constitutes a direct, substantial
and reasonably foreseeable effect. Instead, an extraterritorial
combination must report to the FTC in advance if one of the
jurisdictional thresholds outlined in question 5 is satisfied; and a
direct, substantial and reasonably foreseeable effect is presumed if a
combination meets one of the three thresholds.
The Principles also specify that volume of sales is to be calculated
based on the sales in Taiwan of the combining enterprises plus the
volume of goods and services imported by Taiwan companies.
Once an extraterritorial combination meets jurisdictional
thresholds, the Principles require the FTC to weigh certain factors
based on international comity in determining whether to exercise
jurisdiction. These factors include:
• the relative importance of the effects of the combination on Taiwan and foreign markets;
• the nationalities, locations and principal places of business of the
combining enterprises;
• the explicitness of intent, and how far it can be foreseen, to affect
market competition in Taiwan;
• the degree of conflict with the law or policy of the country of the
combining enterprises;
• the possibility of administrative sanctions or compulsory
execution;
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the effect of compulsory execution on the foreign enterprise or
enterprises;
international conventions and treaties, or provisions of international organisations; and
other factors considered important by the FTC.
Are there also rules on foreign investment, special sectors or other
relevant approvals?

Although Taiwan has joined the World Trade Organization and
generally moved towards the liberalisation of restrictions on foreign
investment, it still prohibits or restricts foreign investment in a
number of industries. Foreign investors should particularly be aware
of investment caps or barriers to investment in sectors such as telecommunications, financial services, securities brokering, accounting
services and insurance. Full details of prohibited or restricted areas
are set out in the Negative List for Investment by Overseas Chinese
and Foreign Nationals issued by the Industrial Development and
Investment Centre of the Ministry of Economic Affairs.
According to the Enterprises Merger and Acquisition Law, foreign
companies may merge with or assume all of the assets and liabilities
of Taiwan companies subject to the Negative List for Investment by
Overseas Chinese and Foreign Nationals.
According to the Financial Institution Merger Law, foreign
financial institutions may merge with or assume all the assets and
liabilities of financial institutions incorporated in Taiwan. Under
the Financial Holding Company Law, foreign financial holding
companies may obtain controlling ownership interests (up to 100
per cent) in financial subsidiaries of financial holding companies.
Investment in Taiwan funded from mainland Chinese sources
was previously strictly prohibited. However, the Taiwan Ministry of
Economic Affairs promulgated new regulations on 30 June 2009 with
respect to investments from mainland China and the establishment
of mainland Chinese companies’ branch offices or agencies in
Taiwan. So far, a considerable number of industries (including
textiles, certain kinds of infrastructure industries, banks, securities
firms, insurance companies and certain type II services (non-facility
based) telecommunication services) are currently allowed to receive
investment from mainland China.
In addition, the Taiwanese currency, the New Taiwan dollar, is
not freely convertible. If a combination were to involve the inward
remittance of more than US$50 million or its equivalent by any
company involved in the transaction, that company would be
required to seek approval from Taiwan’s central bank, on this and
any other currency-related issue.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There are no specific rules on filing deadlines. However, notification
must be filed at least 30 days prior to consummation of the
combination. Sanctions for not filing include fines ranging from
NT$100,000 to NT$50 million for each violation of the FTL and
orders to cease or unwind the combination. Fines have been imposed
for failure to file in recent cases, including a case in which several cable
television systems were combined and notification was not filed.
10 Who is responsible for filing and are filing fees required?

The following are responsible for filing:
• all enterprises participating in a combination where the combination consists of a merger, transfer or lease of the operations or
assets of another enterprise or enterprises, regular joint operation
of enterprises, or operation of another enterprise by agreement;
• the holding or acquiring enterprise, where it holds or acquires at
least one-third of the shares or capital of another enterprise; and

408

YangMing Partners
•

the controlling enterprise, where it directly or indirectly controls
the operations or employment and termination of personnel of
another enterprise.

If the enterprises that are responsible for filing have not been
incorporated, other enterprises participating in such combination
must file.
Most commonly, the ultimate foreign parent companies of
foreign enterprises involved in an extraterritorial combination are
the parties that file the notification. For a foreign enterprise that has
a branch or subsidiary in Taiwan, filing may be made by the Taiwan
branch or subsidiary. However, the FTC may request information
from the ultimate foreign parent as it deems necessary.
There are no filing fees.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

A combination cannot take effect until 30 days after the FTC receives
the complete notification materials; however, the FTC may shorten or
extend the 30-day waiting period by providing written notification to
the notifying enterprise of such change. This extension period cannot
exceed 30 days. Where the FTC receives the consent of the notifying
enterprise, an additional 30-day review period may be agreed upon. If
there is no extension of the original 30-day period or an objection to
the combination issued by the FTC by the end of the original 30-day
period, the enterprises may combine 30 days after the FTC receives
the complete notification. The FTC may shorten the original 30-day
period if it determines that it has no objection to the combination.
Where the FTC extends the deadline, the enterprises may
combine at the end of this extended deadline, or the parties may
combine before the deadline if the FTC issues a decision allowing
them to do so. The parties may not combine if the FTC issues an
objection to the combination, or if false or misleading statements are
found in the enterprises’ notification.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

A combination which is required to be notified to the FTC may
not legally be implemented if the FTC objects to the combination.
If the combination is implemented anyway, the enterprises may be
punished as described in question 24. If there is no FTC objection
after the waiting period (as described in question 11) has ended, the
combination may take place.
One unresolved legal issue is whether a combination is void per
se if it is not notified, or if it is to be deemed valid unless and until the
FTC declares it to be illegal and thus void ab initio. One district court
held that a combination which triggered the application requirement
was void because no prior approval was obtained from the FTC. It
should, however, be noted that this opinion was issued by a district
court, and that this holding is without precedent. There continues to
be a lack of consensus on this issue.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

As far as we know, there has been no such case where sanctions were
applied.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Local issues do not exist if the combination does not fall within the
jurisdiction of the FTL. Otherwise, notification to the FTC is required.
The FTC will also consider the effect of foreign-to-foreign
combinations on companies operating in Taiwan. Thus, if a foreign
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company gains control of a Taiwanese company as a result of a
foreign-to-foreign combination, the FTC may step in to order the
creation of a hold-separate arrangement to separate control of the
two entities.
15 Are there any special merger control rules applicable to public
takeover bids?

No special rules apply to public takeover bids. As discussed above,
if the takeover falls within the definition of ‘combination’ and any
of the jurisdictional thresholds is met, notification to the FTC is
mandatory.
16 What is the level of detail required in the preparation of a filing?

The FTC requires the following information in a notification of an
enterprise combination:
• a form describing the combination and the parties involved, the
target closing date of the combination, contact information and
domicile of the combining enterprises, and the name of the attorney and power of attorney, if applicable;
• basic information about each enterprise involved, including
incorporation documents, business items, employment statistics,
turnover for the previous fiscal year and total capital;
• the balance sheet and income statement of the preceding year for
each enterprise involved;
• board resolution and share purchase agreements;
• a report detailing each combining enterprise’s production or
operating costs and the value and sales of the top five goods and
the overlapping goods each sells in Taiwan for the three years
prior to the date of the notification filing;
• an explanation of the benefits of the combination to the overall
economy of Taiwan, including information on the relevant markets of the participating enterprises in terms of market shares,
major competitors, level of competitiveness in and difficulty of
entry into the markets, as well as the impact of the combination
on the relevant markets;
• a business plan for each combining enterprise;
• the status of the investment of each combining enterprise;
• the latest financial report or prospectus of combining enterprises
which are listed on the Taiwan Stock Exchange or the Taiwan
over-the-counter market;
• market structure information related to horizontal and vertical
businesses in the markets of the combining enterprises. Note that
this may also include information regarding competitors’ market
information (market share, etc);
• any other documents that may be required by the FTC; and
• in the case of the establishment of a financial holding company
by way of combination, contract documents.
17 What is the timetable for clearance and can it be speeded up?

As discussed in question 11, clearance generally takes 30 days from
the time the FTC receives the complete notification materials. The
FTC may shorten the clearance period when it has determined that
it has no objection to the combination.
18 What are the typical steps and different phases of the investigation?

Under the FTC’s internal rules and procedures, notifications of
combinations are first submitted for initial review to the department
of the FTC that deals with combinations. During the initial review,
the department will examine whether the combination falls within
the jurisdiction thresholds and whether all required documents
have been submitted. If such combination does not fall within the
jurisdiction thresholds, the FTC will issue a letter to indicate this fact.
If all the required documents have not been submitted, the FTC will
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issue a letter requesting supplementary information. After all required
documents have been provided, the department will submit the case
to the Commissioners’ Meeting of the FTC. The commissioners will
make the final decision on whether or not to reject the combination,
or whether to extend or shorten the clearance period.
Also, pursuant to article 27 of the FTL, the FTC may require
the parties or related third parties to make statements, or require
relevant organisations or individuals to submit records, documents
and any other necessary materials. The FTC may consult other
Taiwan government authorities that regulate the industries of the
parties to the combination. The FTC is also authorised to dispatch
personnel to inspect the offices, place of business or other locations
of relevant organisations.
The commissioners may also ask the participants to appear
in person at hearings or interviews. In addition, the FTC passed
an internal rule in April 2002 to the effect that any combination
notification filed with the FTC will be published on the FTC’s
website accompanied by a public request for opinions concerning
the combination. However, the FTC will not make any answer or
statement in response to such opinions. The FTC might choose not
to make the combination case public if doing so would be contrary
to any other existing laws.
Substantive assessment
19 What is the substantive test for clearance?

As noted in question 5, the three jurisdictional thresholds relate to
market share and volume of sales for the previous fiscal year in the
relevant product and geographic markets. Volume of sales generally
refers to the total sales of an enterprise. Market share, on the other
hand, is a more complicated matter. To calculate the market share of
an enterprise, the FTC must first identify the market. To do this, the
FTC will consider the following factors:
• the product or service supplied by the enterprise;
• the geographic location of the enterprise; and
• how time influences the scope of the relevant market.
According to the Guidelines (article 3), the relevant market shall be
determined by both the product market and the geographic market.
The product market means ‘the scope of goods or services that,
in terms of functionality, characteristics, purposes or prices, have
a high degree of demand or supply substitutions.’ The geographic
market means ‘a region or scope in which the merging parties supply
particular goods or services, and the trading counterpart can select or
switch easily to other suppliers.’ In addition to the consideration of
the product market and geographic market, the FTC can, depending
on the case, examine how time influences the scope of the relevant
market.
After the market is identified, market share is calculated by
considering the production, sales, stock, and import and export
turnover of the enterprise in relation to the total market. As mentioned
in question 5, article 11 of the FTL states that combinations in
which one of the parties has a ‘one-quarter market share’ require
notification to the FTC. In many jurisdictions, such market share
tests apply only to markets in which the parties to a transaction have
overlapping markets. This, however, is not the case under the FTL.
Further, the FTC’s position in its examination of notification filings
is that the market share thresholds do not apply only to markets in
which there is overlap.
It is the FTC’s task to weigh the advantages of a possible
combination against any negative effects it might have on the
economy. If a combination would result in more positive than negative
effects on the economy, the FTC cannot object to the proposed
combination. However, where the FTC needs to make a decision
on a notified combination, it may attach conditions or remedies to
ensure that the overall economic benefit of the combination will be
greater than the negative effects on competition.
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A number of combinations that were approved by the FTC
in recent years under the earlier version of the FTL involved
combinations of enterprises whose markets had little overlap. This
type of transaction will likely have little impact on the enterprises’
relevant markets and the FTC is generally well disposed to approving
such combinations.
The Guidelines present more specific substantive tests for
clearance relating to simplified and general filing cases.
For simplified filings, the FTC may determine that the overall
economic benefit of the combination outweighs the disadvantages
resulting from competition restraint in the absence of exceptions
leading to the application of a general filing.
For general filings, the FTC may determine that the overall
economic benefit of the combination outweighs the disadvantages
resulting from competition restraint if there are no obvious concerns
of competition restraint, after taking into account the factors relating
to horizontal, vertical and conglomerate combinations contained
in the Guidelines. In the event of obvious concerns of competition
restraint, the FTC shall further assess the overall economic benefits
to determine whether they outweigh the disadvantages resulting from
competition restraint.
When a filing raises obvious concerns of competition restraint,
the FTC will review the following considerations submitted by
the filing enterprise regarding overall economic benefit from the
combination: (i) consumer benefits; (ii) the combining enterprises
have been in a disadvantaged position in trade; (iii) one of the
combining enterprises is in extreme operational difficulties; and (iv)
other concrete results relating to overall economic benefits (for (iii),
this includes the enterprise being unable to repay its debts in the
short-term; except through combination, the enterprise is unable to
use other methods less restrictive to competition to remain in the
market; and if unable to merge with another enterprise, the enterprise
will have to withdraw from the market).
20 Is there a special substantive test for joint ventures?

There is no special substantive test for joint ventures.
21 What are the ‘theories of harm’ that the authorities will investigate?

For each category of combination, the Guidelines further set forth
the following specific competition assessment factors that are used
to determine whether there will be any harmful restraining effects on
competition in the market.
Horizontal combinations

The FTC may take into consideration the following factors to assess
the restraint on competition resulting from the combination.
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Degree of market participation

Including the possibility and timing of entry of potential competitors,
and whether such entry would result in competition pressure on
existing market players.
Countervailing power

The ability of trading counterparts or potential trading counterparts
to restrict increases in product prices or remuneration for services by
the combining enterprises.

Other factors that restrain competition

Further, the FTC will consider competition restraint to be obvious
and shall further assess the overall economic benefits where (i) the
combined market share of the combining enterprises reaches half of
the market, (ii) the combined market share of the top two enterprises
in a relevant market reaches two-thirds of the market or (iii) the
combined market share of the top three enterprises in a relevant
market reaches three-quarters of the market (for (ii) or (iii), the
combined market share of the combining enterprises should reach
15 per cent).
Vertical combinations

The FTC may take into consideration the following factors to assess
the restraint on competition resulting from the combination (such
as vertical foreclosure): the possibility of other competitors to select
trading counterparts after the combination; the degree of difficulty
for enterprises not participating in the combination to enter the
relevant market; and the possibility for the merged enterprises to
abuse their market power in the relevant market and other factors
that may contribute to market blockage.
Conglomerate combinations (ie, involving neither vertical nor
horizontal factors)

The factors used to assess restraint on competition resulting from
horizontal or vertical combinations shall become applicable if the
relevant market of the enterprises in a conglomerate combination
possesses significant potentiality for competition that will cause a
situation similar to a horizontal or vertical combination. The FTC
may take into account the following factors to assess the significant
potentiality for competition (eg, possible conglomerate effects):
• the impact of the elimination of legal restrictions on the combining enterprises operating businesses across industries;
• the possibility of the combining enterprises operating business
across industries as a result of technological advancements;
• the original plans of the combining enterprises to develop business across industries outside of the combination; and
• other factors that affect the significant potentiality for
competition.

Unilateral effects

After the combination, the combining enterprises can increase
product prices or remuneration for services without being restrained
by market competition (in such event, the FTC may assess the
combination based on factors such as the market shares of the
combining enterprises, homogeny of the products or services,
production capacity and import competition).
Coordinated effects

After the combination, the combining enterprises and their
competitors restrict each other’s business activities, or despite the
absence of such restriction, the enterprises and their competitors
take uniform actions, thus causing the market to be actually void
of competition (if this occurs, the FTC may assess the combination
based on factors including whether the market situation would
be beneficial to concerted actions from enterprises, the degree of
difficulty in monitoring violations and the effectiveness of punitive
measures).
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22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

In reviewing a report of a combination, the FTC considers first and
foremost whether the benefits of the combination for the overall
economy are likely to outweigh the negative effects. The FTC will
only take non-competition issues into account to the extent that
they may have an impact on the overall economy. According to the
Guidelines, in cases where the combination filing is reviewed by
simplified procedure or where the FTC believes that there are no
obvious competition restraints, the FTC may decide that the overall
economic benefits outweigh the disadvantages. In one case, the FTC
based its decision regarding a semiconductor combination in part
on the desire to promote the development of the semiconductor
industry as a strategic industry. In another case, the FTC approved
a combination between cable television operators partly to ensure
continued service for customers who had already paid subscription
Getting the Deal Through – Merger Control 2014
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fees. Furthermore, the Guidelines added an exception to the
simplified filing procedures that states, among other things, that a
general filing may be required where a combination involves a major
public interest.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The operative principle is whether the overall benefit of the
combination outweighs the disadvantages of restraining competition.
The FTC will, however, examine economic efficiency issues more
closely when there are strong disadvantages resulting from the
proposed combination. Additionally, the FTC assigns less weight to
efficiency benefits that accrue as an indirect result of a combination,
or if the combination is not the only (or most important) way to
achieve the efficiency benefit. The FTC may consider the following
factors in conducting its analysis: increased efficiency with regard to
the use of assets, lowered production and transport costs, economies
of scale and diversification of services, whether there is a practical and
effective savings plan, whether the combination lowers the variable
costs of doing business, and the general impact of the combination
on prices or services to consumers. The FTC only considers efficiency
benefits that have been passed down to consumers in one form or
another. As stated in question 19, the Guidelines added a provision
that requires the FTC to consider the overall economic benefit of the
combination even when obvious concerns arise regarding restraint
on competition. The Guidelines state that when a filing raises
obvious concerns of competition restraint, the FTC will review the
following considerations submitted by the filing enterprise regarding
overall economic benefit from the combination: (i) consumer
benefits; (ii) whether the combining enterprises have been placed
in a disadvantaged position in trade; (iii) if one of the combining
enterprises is in extreme operational difficulties; and (iv) other
concrete results relating to overall economic benefits (for (iii), this
includes the enterprise being unable to repay its debts in the shortterm; except through combination, the enterprise being unable to use
other methods less restrictive to competition to remain in the market;
and if unable to merge with another enterprise, the enterprise will
have to withdraw from the market).
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

If a combination occurs without the requisite notification or is
disallowed by the FTC, the Commission may, in addition to imposing
fines ranging from NT$100,000 to NT$50 million for each violation
of the FTL, issue orders prohibiting the combination, set a deadline
within which the enterprises must separate, require the disposal of
acquired shares, require that business activities be transferred, or
require that certain company officers or employees resign from their
positions. Also, the FTC may order the dissolution of the enterprise
or suspension of its operations if that enterprise fails to comply
with its orders. The FTC may also pursue remedies beyond those
enumerated above where warranted under the circumstances.
In addition to the fines stipulated in the FTL, the Administrative
Penalty Act (APA) can also be applied if an enterprise is found to be
in violation of the FTL.
According to the APA, if an enterprise is determined to have
gained a benefit which exceeds the maximum statutory amount
of the fine, the fine may be increased to represent the scope of the
benefit gained. Further, if there has been a breach of duty due to an
act of a director of an enterprise or of any other individual with the
authority to represent an enterprise, the APA allows such director or
individual to be separately fined if it is found that he or she has acted
with intent or gross negligence. This fine can also be applied to the
director or individual if the breach of duty is attributable to an act
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of a staff member, employee, or any other person with authority to
act on behalf of the director or individual.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The February 2002 amendments to the FTL give the FTC the
right to order additional conditions or remedies to ensure that the
overall economic benefit of the combination will be greater than
the disadvantages of restraining competition. For example, the FTC
allowed one company to enter into a combination but forbade it
from using its monopoly status to its advantage in the local market.
While the FTC has the requisite power, it has yet to order a divesture
undertaking. Also note that the FTC is authorised to order the
dissolution of the enterprise or the suspension of its operations if that
enterprise fails to comply with its orders. For further information,
see question 24.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Divestments or other remedies are enforced when enterprises combine
without undergoing the mandatory waiting period, combine despite
prohibition by the FTC, or fail to abide by conditions set by the
FTC. The FTC can prohibit a combination or prescribe a period for
such enterprise or enterprises to split, dispose of all or a part of the
shares, transfer a part of the operations, remove certain persons from
positions or make any other necessary dispositions. Enterprises that
violate a disposition by the FTC within the prescribed period may
be further ordered to dissolve, suspend or terminate their operations.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

No foreign-to-foreign combination remedies have been applied in
Taiwan to date.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The FTC will consider related arrangements to the extent that
such arrangements restrict competition. Non-compete agreements,
obligations to license industrial property, purchase and supply
obligations, and other obligations, where known to the parties at
the time of filing, must be disclosed and will be considered as relevant
factors in the FTC’s decision-making process. However, there are
no specific provisions in law that address ancillary restrictions. In
two recent cases, the FTC placed several restrictions on the parties
involved, such as the provision of business information to the FTC
for a certain period of time after the combination.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

The FTC is not legally required to solicit or accept the comments of
customers or competitors of an enterprise that is filing a combination
notification, nor is it required to hold public hearings as part of the
review process. However, as mentioned in question 18, the FTC has
internally decided to solicit opinions from the public. If customers or
competitors are aware of a notification to the FTC, they may submit
their views, but the FTC is under no statutory obligation to accept
or take such views into account.
Additionally, the FTC may require related third parties to make
statements or require relevant organisations or individuals to submit
records, documents and other necessary materials. The FTC is also
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authorised to dispatch personnel to inspect the offices, place of
business, or other locations of relevant organisations.
Under the FTL, if a party is injured by the actions of an enterprise
that is acting in violation of the FTL, the injured party may seek
injunctive relief as well as damages. A court may award treble
damages. However, a party’s ability to recover damages for injuries
resulting from merger and acquisition activities is largely theoretical.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

As mentioned in question 18, any combination report filed with
the FTC will be publicised on the FTC’s website with a request
for opinions from the public on the combination. The published
information is general in nature, taking the form of a relatively brief
announcement of the planned combination. The filings made to
the FTC by the parties to the combination are not public. Similarly,
opinions submitted by interested parties may only be reviewed by
the FTC.
Beyond this, the review of a notification of a combination is
an internal process kept within the FTC, except that the notifying
enterprise or a related person may, as required for the advocacy
or defence of legal rights and interests, request to read, transcribe,
photocopy, or photograph relevant materials or files, with some
exceptions limited under the FTL.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The FTL does not explicitly authorise cooperation with antitrust
authorities in other jurisdictions; however, the FTC has communicated
with antitrust authorities in other jurisdictions while conducting
investigations in the past. Also, the FTC has entered into cooperative
treaties with the antitrust authorities in Australia, Canada, France,
Mongolia, Hungary and New Zealand.
FTC policy statements note that in recent years there has been a
trend toward large combinations between multinational corporations,
the parent companies of which are located in advanced industrialised
countries. It is noted that while such combinations may improve
the competitiveness of the parties in their respective home countries,
due to the market power of such companies in other countries, it is
necessary that the competition authorities coordinate and scrutinise
the competitive impact of such transactions. Accordingly, it is the
policy of the FTC to broadly interpret its jurisdiction in offshore
transactions that may have a competitive impact in Taiwan.
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Judicial review
32 What are the opportunities for appeal or judicial review?

Under the Law of Administrative Appeal and the Law of
Administrative Procedure, enterprises or persons of standing that
wish to appeal against FTC decisions must appeal first to the Appeals
Committee of the Executive Yuan. If the party is not satisfied with
the Appeals Committee’s decision, it may then appeal to the High
Administrative Court and finally to the Supreme Administrative
Court.
33 What is the usual time frame for appeal or judicial review?

Under the Law of Administrative Appeal, an appeal to the relevant
agency must be filed within 30 days after the date on which the
administrative action was served or before the expiration date of its
publication period. An administrative appeal can take up to three
months to resolve, with one available extension for up to two more
months. If a party is not satisfied with the administrative decision
by the relevant agency, then within two months after such decision
it can file for judicial review. Judicial review could take anywhere
from eight months to one-and-a-half years to reach a final resolution.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Between June 2010 and May 2013, there were only two cases of a
party being penalised with an administrative fine of NT$100,000
and NT$900,000, respectively, for failing to file with the FTC.
In eight other cases, the FTC approved the combinations but set
several conditions on the approvals. Those conditions included, but
were not limited to, restrictions on the appointment of directors,
supervisors and general managers for a certain period of time,
restrictions on certain types of actions that could have the potential
to harm competition, restrictions on certain types of actions that
could constitute abuses of market power, and the provision of certain
business information, such as pricing arrangements, to the FTC for a
certain period of time. Between June 2010 and May 2012, the FTC
only rejected one combination because its negative effects on market
competition outweighed the overall economic benefit. In the most
recent one-year period, the FTC did not reject any combinations.
35 What are the current enforcement concerns of the authorities?

Please see question 8. Furthermore, the FTC is concerned
with fulfilling the objectives of the Organisation for Economic
Co-operation and Development (OECD), of which Taiwan is a nonmember that participates as a regular observer or full participant
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in some committees. The OECD seeks to promote transparency in
relation to both the policies and competition laws of its members.
36 Are there current proposals to change the legislation?

The major pieces of legislation establishing or revising laws governing
combinations, such as the Financial Holding Company Law, the
Financial Institution Merger Law, the Banking Law, the Company
Law and the Enterprise Merger and Acquisition Law have all been
completed and promulgated. The FTL and the Enforcement Rules
of the FTL have also been revised to accord with such laws, and the
Guidelines are the most recent addition to the regulations governing
combinations.
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The Legislative Yuan has recently proposed amending the FTL.
The proposed amendments include: the notification threshold will
be based solely on the turnover of the participating enterprises, and
the market share threshold will be removed; the FTC’s extension to
the waiting period can be increased by an additional 60 days with a
maximum waiting period of 90 days; certain combinations will be
exempted from notification (such as where an enterprise combines
with a subsidiary of its fully-owned subsidiary (where such fullyowned subsidiary already holds 50 per cent or more of the voting
shares or capital of the subsidiary with which the enterprise plans to
combine); and where one single enterprise establishes a fully-owned
subsidiary)).
The amendments to the FTC are currently pending with the
Legislative Yuan for a first reading. The amendments will need to
go through a second and third reading in order to become effective.
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Thailand
Chinnavat Chinsangaram and Kallaya Laohaganniyom
Weerawong, Chinnavat & Peangpanor Ltd

Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Merger control in Thailand is governed by the Trade Competition
Act (1999) (the TCA). Section 26 of the TCA prohibits mergers of
businesses that may result in monopoly or unfair competition, as
prescribed by the Trade Competition Commission (the TCC), unless
permission is obtained from the TCC.
The TCA empowers the TCC to enforce the merger control
provisions. In addition, the TCC is responsible for prescribing notifications to enforce the provisions of the TCA, including issuing notifications concerning the specific process by which a certain merger
will be examined. In this regard, the TCC is empowered to set a
minimum threshold of market share, total sales, amount of capital,
number of shares or quantity of assets that will be subject to prohibition under this section. This is part of the pre-merger notification
requirement. As no notification pursuant to section 26 has yet been
issued, the restrictions on mergers are not yet enforceable. Therefore,
currently a merger in Thailand can be completed without being subject to permission under section 26.
Please note that the criteria for the pre-merger notification
requirement was approved by the TCC on 6 June 2013 for the
following:
• the merger of businesses that have an aggregate market share in
any market for any goods or services before or after merger of
30 per cent or more, and a total sales (turnover) or income in the
preceding year of 2 billion baht or more; and
• the acquisition of shares with voting rights must account for at
least 25 per cent of the total shares for a public company, or 50
per cent for a limited company, and the acquisition must result in
the business of a company or both companies having an aggregate market share of 30 per cent or more in any market of any
goods or services before or after the acquisition, and a total sales
volume (turnover) or income in the previous year of at least 2
billion baht.
However, the above-referenced provision is not yet enforceable, as
the TCC must assign its legal sub-committee to draft the process
of formulating the merger notification thresholds and details of the
criteria for pre-merger filing for particular businesses. Such action is
required because certain laws currently control certain businesses,
and it may not be necessary to control all businesses in the market.
The sub-committee may initially propose criteria to be enforced for
certain businesses providing particular goods or services that may
be affected by a merger. Therefore the sub-committee will draft the
criteria and guidelines for pre-merger filing, and draft the application
for pre-merger filing, within 90 dates of the assignment date. Once
the TCC approves the criteria proposed by the sub-committee, the
TCC will publish a notification on merger control in the Government
Gazette, and set an effective date for the notification. If a merger that
is covered by such notification is made on or after the effective date
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of the notification, the merger must be approved by the TCC before
it can take place. It is possible that the notification will be issued in
the near future.
2

What kinds of mergers are caught?

Section 26 of the TCA applies to any merger by a ‘business operator’ that ‘may result in monopoly or unfair competition.’ Section 3
of the TCA defines a business operator as a ‘distributor, producer
for distribution, orderer or importer into Thailand for distribution,
purchaser for the production or resale of goods, or service provider
in the course of business’. There are, however, four types of entity as
specified in section 4 of the TCA that are exempt from enforcement
under the TCA, which are:
• central, provincial, or local government agencies;
• state enterprises;
• farmers’ groups or cooperative societies recognised by the law
and operating businesses for the benefit of the occupation of
farmers; and
• businesses exempted by ministerial regulations.
Pursuant to section 26 of the TCA, the merger of businesses shall
include the following:
• the merger of a manufacturer and another manufacturer, a distributor with another distributor, a manufacturer with a distributor, or a service provider with another service provider, where the
mergers will result in one business being maintained while the
other is extinguished or a new business is formed;
• the purchase of all or part of the assets of another business for
the purpose of controlling business administration policy, administration or management; and
• the purchase of all or part of the shares of another business for
the purpose of controlling business administration policy, administration or management.
Once the transaction is determined to be within the scope of the
merger of businesses, that transaction will be evaluated against the
criteria set by the TCC. A business operator who is involved in the
merger of businesses as aforementioned that triggers the minimum
threshold as prescribed in the notification by the TCC must obtain
approval from the TCC.
As the notification prescribing the minimum thresholds has not
yet been issued, there is no approval required from the TCC.
3

What types of joint ventures are caught?

Joint ventures are not prescribed in the TCA. However, whether joint
ventures will be caught depends upon whether the nature of the joint
ventures involves business operators that fall within the merger of
businesses’ characteristics that may result in monopoly or unfair
competition as mentioned in question 2.
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4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Control is not defined by the TCA, and the TCC has not yet issued
a notification defining control.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Jurisdictional thresholds are to be set by the notification, but no
notifications have been issued yet. Therefore, there are currently no
jurisdictional thresholds.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory if the merger may result in a monopoly or unfair
competition as prescribed in the notification issued by the TCC. An
applicant who will perform a merger under section 26 of the TCA
is required to submit an application to the TCC in accordance with
the form, rules, procedures, and conditions prescribed by the TCC
pursuant to section 35 of the TCA. In addition, section 35 of the
TCA requires an application for approval of a proposed merger of
businesses, the contents of which must specify at least the following:
• the reasons and necessity for the proposed merger of business;
• the method of achieving the proposed merger of business; and
• the duration of the proposed merger of businesses.
Please note that the TCC has not yet issued any notification on the
application nor the minimum thresholds on the merger of businesses.
Therefore, pre-merger filing is not required yet, and there is no notification prescribing any exceptions.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Section 26 of the TCA makes no distinction between a domestic
and foreign business operator. As a result, section 26 applies to
any merger that may result in a monopoly or unfair competition in
Thailand.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The TCA does not address foreign investment or special sectors. The
Foreign Business Act BE 2542 (1999) (the FBA) is general legislation
that regulates foreign investment in Thailand. The FBA regulates
three categories of activities, as stated in lists 1 to 3. A foreigner (as
defined in the FBA, including, but not limited to, a company that is
not registered in Thailand or a company registered in Thailand but
for which half or more of its total issued shares are held by, or half
or more of its total capital is owned by, foreigners) is not allowed to
operate a business set out in list 1, such as the press, farming, forestry, and dealing in land. A business in list 2 can be operated only
with the permission of the minister of commerce, with the approval
of the Cabinet. The businesses in list 2 include, among others, those
involving national safety or security, businesses affecting the arts
and traditional culture, and folk handicrafts, or businesses affecting
natural resources or the environment. Foreigners may operate businesses set out in list 3 with the permission of the director general of
the Department of Commercial Registration, and with the approval
of the Foreign Business Committee. The businesses set out in list 3
include those in which Thais are considered unready to compete with
foreigners, such as construction, accounting, engineering, retail and
wholesale, any service business, and so on. There are some sectors
and industries that have specific laws limiting foreign ownership and
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commerce. These sectors include, among others, banking, insurance,
telecommunications, and land.
These restrictions are not universally applied to all foreign persons. Treaties may provide exceptions for certain foreign nationals.
For example, certain exceptions apply to persons from the United
States under the Thai–US Treaty of Amity and Economic Relations.
Exceptions to the laws may also be granted by the Board of Investment or by the Industrial Estate Committee to promote investment
in certain areas with special privileges.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Deadlines and sanctions for non-compliance are subject to the provisions set out in section 35 of the TCA. As no notifications regarding
the submission of an application have been issued under section 35
of the TCA, there is no filing deadline stipulated. In any case, if
a filing is not made for a merger of businesses covered by section
26 of the TCA, a business operator would be liable to a term of
imprisonment not exceeding three years, or a fine not exceeding 6
million Baht, or both. A repeat offender is liable to double the penalty. (Constitutional Court ruling No. 12/2555 (2012) states that any
provisions that assume the guilt of a managing director, managing
partner, or other person responsible for the operations of an offender
that is a legal entity, and that those people should be liable for the
same penalty as that legal entity, even if those people committed no
wilful act or had no intention of doing so in relation to that legal
entity’s offense, are contrary to paragraph 2, section 39 of the Constitution, and are not enforceable under section 6 of the Constitution.) Also, the TCC may issue a written order requiring the business
operator to suspend, cease, rectify, or vary such an act, and may prescribe rules, procedures, conditions, and time limits for compliance.
Non-compliance of such order is subject to imprisonment of between
one and three years or a fine of between 2 million baht and 6 million baht, with a daily fine of not more than 50,000 baht during the
non-compliance period.
10 Who is responsible for filing and are filing fees required?

Currently there are no notifications specifying who must file or the
filing fees. Filing responsibilities and filing fees are subject to notification to be issued in accordance with sections 26 and 35 of the TCA.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Pursuant to section 36 of the TCA, the TCC must complete consideration of an application for a merger within 90 days. When a
decision cannot reasonably be made within 90 days, the TCC may
extend for up to 15 days. No merger of businesses can be completed
before it has been approved by the TCC.
When granting permission, the TCC may set a time period or
other conditions for the business operator to comply with. If there
is any change in the economic situation or the facts or the actions
on which the TCC has based its decision, the TCC may amend, add
conditions to or cancel the time period or conditions at any time.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Please see question 9. As the relevant notifications are still not issued,
section 26 of the TCA is still not enforceable, and no case has arisen
and no precedent is in existence.
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13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The relevant notifications have not yet been issued. Therefore, section 26 of the TCA is still not enforceable, and no cases have arisen
and there are no existing precedents. If the notification is issued, and
the merger is made in the Thai jurisdiction and completed before
clearance, the TCC shall have the power to issue a written order
requiring the business operator to suspend, cease, rectify or vary such
an act. The TCC may prescribe rules, procedures, conditions, and a
time limit for compliance with such an order. In addition if a court
rules that such an act is an offence under section 26 of the TCA, the
court shall issue an order requiring the business operator to suspend,
cease, rectify or vary such an act. Moreover, the offender shall be
subject to a prison sentence of no more than three years, or a fine of
no more than 6 million baht, or both. If it repeats such an offence,
the offender is subject to twice the penalty.
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•
•

 as no serious harm on the economy; and
h
has no material effect on the due interest of consumers in general.

20 Is there a special substantive test for joint ventures?

No. As long as the joint ventures are business operators that fall
within the merger of businesses characteristics that may result in
monopoly or unfair competition, the same test as mentioned in question 19 will be applied.
21 What are the ‘theories of harm’ that the authorities will investigate?

The TCA primarily sets out broad provisions for any merger that
result in monopolies or unfair competition as prescribed in a notification by the TCC. At present, the notification has not yet been
promulgated, and there is no specific provision on this matter.

14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

There are no solutions to permit closing before clearance in a foreignto-foreign merger.

Please see substantive test for clearance in question 19.

15 Are there any special merger control rules applicable to public
takeover bids?

There are no special rules in the TCA. Takeovers in Thailand are
subject to the Securities and Exchange Act (1992), as amended (the
SEC Act) and the relevant takeover notifications. Parties involved
in public takeover bids should refer to the SEC Act and the relevant
notifications.
16 What is the level of detail required in the preparation of a filing?

The notifications regarding pre-merger filings have not yet been
issued. Therefore, there is no provision prescribing what is required
for a filing. Please also see question 6.
17 What is the timetable for clearance and can it be speeded up?

As mentioned in question 11, the TCC must complete consideration
of an application for a merger within 90 days. However, if a decision cannot reasonably be completed within such period, the TCC
may extend for up to 15 days. There is no provision in the TCA for
speeding up the application process.
18 What are the typical steps and different phases of the investigation?

No notifications or guidelines for the merger of businesses approval
process have been issued yet. According to the present steps as specified in the TCA, the general investigation consists of an application
by the business operator for permission to merge, followed by a decision by the TCC within 90 days, with an extension of up to 15 days.
The TCC’s decision may be submitted to the Appellate Committee
for appeal within 30 days following the TCC’s decision. The Appellate Committee must consider and decide appeals within 90 days
following receipt of the appeal. The decision of the Appellate Committee is final under the TCA. Please see more details in question 32.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test for clearance is that the merger:
• is reasonably necessary in the business;
• is beneficial to business promotion;
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23 To what extent does the authority take into account economic
efficiencies in the review process?

Economic efficiency is given a prominent role under the TCA as
a criterion for approval of a merger of businesses, if a merger of
businesses meets the criterion of the substantive test for clearance as
mentioned in question 19.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

If a business operator fails to comply with the TCA, including relevant notifications, the TCC has the power to suspend, cease, rectify
or vary the merger. Additionally, in approving a merger of businesses,
the TCC may set a time period or any condition for compliance upon
approval. Even after approving a merger, the TCC may amend, add
conditions to, or revoke the time period or conditions at any time
when, in the opinion of the TCC, economic conditions, the facts or
the actions on which the TCC has based its decision have changed.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

It is possible as, in granting permission, the TCC has a broad power
to specify the time or any condition for compliance.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

There is no specific condition and timing prescribed under the TCA.
The notification is still not yet issued, and as yet there is no guideline
issued under these conditions and timing. As mentioned in question 25 of the TCA, the TCC has the power to fix the time or any
condition for compliance, and may specify any relevant condition
or timing.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There are still no provisions or precedents on this matter.
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28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

violator is required to pay compensation for misconduct at actual
damages under the tort provision that the injured person incurred.

There is no specific provision, notification or guideline in this matter.
However, the TCC has authority to, among other things, issue any
regulations or notifications relating to the merger that may result in
monopoly or unfair competition as mentioned in section 26 of the
TCA.

31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Pursuant to the authority of the TCC under the TCA, the TCC is
empowered to invite any person to give facts, explanation, advice or
opinions. Therefore, customers and competitors may be invited to
provide information as required.
In addition, any person suffering an injury due to a violation of
the TCA can initiate an action for compensation from the violator.
Therefore, any persons (including the customers and the competitors)
who suffer due to such a violation are then entitled to file complaints.
Furthermore, the TCA specifically allows consumer protection commission or organisations to initiate actions for compensation. The
actions must be submitted to the court within one year from the
date that the injured party knows or should have had knowledge of
the violation.

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The TCA does not require any public disclosure of the process. However, as the TCC is entitled to set the rules, procedures and conditions
in applying for approval, this will not be known until the relevant
notifications are promulgated.
Commercial information is protected from disclosure by section
53 of the TCA. Any person who discloses restricted or confidential information concerning the business or operation of a business
operator can be subject to imprisonment of not exceeding one year,
or a fine not exceeding 100,000 baht, or both, if the information
was acquired or known as a result of compliance with the TCA.
Persons are exempt from the disclosure provision if the information
is disclosed in the course of performance of a government service or
for the purpose of an inquiry or trial. In addition, if the disclosed
information is regarded as a trade secret under the Trade Secret Act
(2001), the violator is subject to a penalty under the Act, and the

Thailand has signed economic partnership agreements with certain
countries and such agreements establish collaboration on antitrust
issues. Thailand is also a member of the International Competition
Network (ICN) for mergers and other competition issues. However,
the ICN does not facilitate cooperation in enforcement, only in establishing best practices for enforcement of competition rules.
Except for the agreements as referred to above, there is no specific agreement on this issue.
Judicial review
32 What are the opportunities for appeal or judicial review?

Under the TCA, business operators are permitted to appeal two types
of actions by the TCC: orders to suspend, cease, rectify or vary the
merger that has not obtained approval from the TCC under section 26 of the TCA; and orders to grant (with conditions) or deny
approval on merger of businesses pursuant to section 37 of the TCA.
The business operator who disagrees with the order may submit an
appeal to the Appellate Committee for reconsideration. The determination of the Appellate Committee is final under the TCA.
In the case that the business operator is still unsatisfied with
the Appellate Committee’s decision, he can challenge such decision
before the Administrative Court according to the procedure specified
in the Act on Establishment of Administrative Courts and Administrative Procedure (1999), as amended.
No notifications under section 26 have been issued yet. Therefore, the merger can be completed without permission as set out
under section 26, and no cases have arisen and there are no existing
precedents.
33 What is the usual time frame for appeal or judicial review?

Appeal to the Appellate Committee must be made within 30 days
following the receipt of the TCC’s decision, and the Appellate Committee’s decision must be made within 90 days following the filing
of the appeal. Also, the business operator must file an appeal to the
Administrative Court of the First Instance within 90 days following
receipt of the Appellate Committee’s decision.
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Enforcement practice and future developments

36 Are there current proposals to change the legislation?

34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The proposal on pre-merger notification has been submitted to the
relevant authority, but no notifications have been issued yet.

No enforcement actions have been taken yet, as the notification is
still not issued, and pre-merger filing is not required.
35 What are the current enforcement concerns of the authorities?

No enforcement actions have been taken yet, as the notification is
still not issued, and pre-merger filing is not required.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation on merger control is the Law on Protection
of Competition No. 4054 dated 13 December 1994 (the Competition Law) and a communiqué published by the Turkish Competition
Authority (TCA). In particular, article 7 of the Competition Law
governs mergers and acquisitions.
Article 7 authorises the Competition Board to regulate, through
communiqués, which mergers and acquisitions should be notified
in order to gain validity. Further to this provision, Communiqué
No. 2010/4 on Mergers and Acquisitions Requiring the Approval
of the Competition Board (the Communiqué No. 2010/4) published
on 7 October 2010, replaces Communiqué No. 1997/1 on Mergers
and Acquisitions Requiring the Approval of the Competition Board
(the Communiqué No. 1997/1) as of 1 January 2011, as a primary
instrument in assessing merger cases in Turkey. The Communiqué
No. 2010/4 sets forth the types of mergers and acquisitions that are
subject to the Competition Board’s review and approval, bringing
together some significant changes to the Turkish merger control
regime.
The national competition authority for enforcing the Competition Law in Turkey is the TCA, a legal entity with administrative and
financial autonomy. The TCA consists of the Competition Board,
Presidency and Main Service Units. As the competent body of the
TCA, the Competition Board is responsible for, inter alia, reviewing
and resolving on merger and acquisition notifications. The Competition Board consists of seven members and is seated in Ankara.
The Main Service Units consist of five supervision and enforcement departments, department of decisions, economic analyses and
research department, information management department, external
relations, training and competition advocacy department, strategy
development, regulation and budget department and cartel on-thespot inspections support division. There is a ‘sectoral’ job definition
of each supervision and enforcement department.
2

What kinds of mergers are caught?

It is a typical dominance test. As a matter of article 7 of Law No.
4054 and article 13 of the Communiqué No. 2010/4, mergers and
acquisitions that do not create or strengthen a dominant position and
do not significantly impede effective competition in a relevant product market within the whole or part of Turkey shall be cleared by
the Competition Board. Accordingly, the Communiqué No. 2010/4
defines the scope of the notifiable transactions in article 5 as follows:
• a merger of two or more undertakings;
• acquisition of or direct/indirect control over all or part of one
or more undertakings by one or more undertakings or persons,
who currently control at least one undertaking, through (i) the
purchase of assets or a part or all of its shares, (ii) an agreement
or (iii) other instruments.
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Pursuant to article 6 of the Communiqué No. 2010/4, the following
transactions do not fall within the scope of article 7 of the Competition Law and therefore will not be subject to the approval of the
Competition Board:
• intra-group transactions and other transactions that do not lead
to change in control;
• temporary possession of securities for resale purposes by undertakings whose normal activities are to conduct transactions with
such securities for their own account or for the account of others,
provided that the voting rights attached to such securities are not
exercised in a way that affects the competition policies of the
undertaking issuing the securities;
• acquisitions by public institutions or organisations further to
the order of law, for reasons such as liquidation, winding-up,
insolvency, cessation of payments, concordat or for privatisation
purposes; and
• acquisition by inheritance as provided for in article 5 of the Communiqué No. 2010/4.
3

What types of joint ventures are caught?

According to article 5(3) of the Communiqué No. 2010/4, joint ventures are subject to notification to, and approval of, the Competition
Board. The provision of article 5(3) stipulates that joint ventures that
permanently meet all functions of an independent economic entity
are deemed notifiable. Article 13/III of the Communiqué No. 2010/4
provides that the Competition Board would carry out an individual
exemption review on notified joint ventures that emerge as an independent economic unit on a lasting basis, but have as their object or
effect the restriction of competition among the parties or between
the parties and the joint venture itself. The wording of the standard
notification form allows for such a review as well.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Communiqué No. 2010/4 provides a definition of ‘control’,
which does not fall far from the definition of this term in article 3 of
the Council Regulation No. 139/2004. According to article 5(2) of
the Communiqué No. 2010/4:
Control can be constituted by rights, agreements or any other means
which, either separately or jointly, de facto or de jure, confer the
possibility of exercising decisive influence on an undertaking. These
rights or agreements are instruments which confer decisive influence in particular by ownership or right to use all or part of the
assets of an undertaking, or by rights or agreements which confer
decisive influence on the composition or decisions of the organs of
an undertaking.
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Pursuant to the presumption regulated under article 5(2) of the Communiqué No. 2010/4, control shall be deemed acquired by persons
or undertakings that are the holders of the rights, or entitled to the
rights under the agreements concerned, or while not being the holders of the said rights or entitled to rights under such agreements, have
de facto power to exercise these rights.
In short, much like the EU regime, under Turkish Competition
Law, mergers and acquisitions resulting in a change of control are
subject to the approval of the Competition Board. Control is understood to be the right to exercise decisive influence over day-to-day
management or on long-term strategic business decisions; and it can
be exercised de jure or de facto. Thus, minority and other interests that do not lead to a change of control do not trigger the filing
requirement. However, if minority interests acquired are granted certain veto rights that may influence management of the company (eg,
privileged shares conferring management powers), then the nature of
control could be deemed as changed (from sole to joint control) and
the transaction could be subject to filing.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The TCA recently published the Communiqué No. 2012/3 on the
Amendment of Communique No. 2010/4 on the Mergers and Acquisitions Subject to the Approval of the Competition Board (the Communiqué No. 2012/3), which amends the turnover thresholds that a
given merger or acquisition must exceed before becoming subject to
notification for the purposes of the Turkish merger control regime.
After the enactment of the amendments, the new thresholds are as
follows:
• the aggregate Turkish turnovers of the transacting parties exceeding 100 million lira and the Turkish turnovers of at least two of
the transacting parties each exceeding 30 million lira; or
• (i) the Turkish turnover of the transferred assets or businesses in
acquisitions exceeding 30 million lira, or (ii) the Turkish turnover of any of the merging parties exceeding 30 million lira and
the worldwide turnover at least one of the other parties to the
transaction exceeding 500 million lira.
Where the transaction does not meet the thresholds set out above,
the transaction would not be deemed notifiable.
The new regulation no longer seeks the existence of an ‘affected
market’ in assessing whether a transaction triggers a notification
requirement.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Once the thresholds are exceeded and there is an overlap, there is no
exception for filing a notification cited in the Turkish Competition
Law and its secondary legislation. Overlap transactions are where
two or more of the parties have commercial activities in the same
product market (horizontal relationship), or at least one of the other
parties is engaged in commercial activities in markets upstream or
downstream the product market in which one party is active (vertical
relationship). Transactions that do not fall within this definition are
non-overlap transactions.
Once the thresholds are exceeded, joint ventures are subject to
the Competition Board’s approval even if they do not result in any
overlap in Turkey.
There is no de minimis exception or other exceptions under the
Turkish merger control regime, except for a certain type of merger
in the banking sector.
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers are caught under the Competition Law to
the extent they affect the relevant markets within the territory of the
Republic of Turkey. Merely sales into Turkey may trigger notification necessity to the extent the thresholds are met. Article 2 of the
Competition Law provides the ‘effects criteria’, pursuant to which
the criterion to apply is whether the undertakings concerned affect
the goods and services markets in Turkey. Even if the undertakings
concerned do not have local subsidiaries, branches, sales outlets, etc,
in Turkey, the transaction could still be subject to the provisions of
the Turkish competition legislation if the goods or services of such
undertakings are sold in Turkey and thus have effects on the relevant
Turkish market.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Article 9 of the Communiqué No. 2010/4, along with the general
items to be taken into account in calculating the total turnover of
the parties to the transaction, sets forth specific methods of turnover
calculation for certain sectors. Such special methods of calculation
apply to banks, special financial institutions, leasing companies, factoring companies, securities agents and insurance companies, etc.
Banking Law No. 5411 provides that the provisions of articles
7, 10 and 11 of the Competition Law shall not be applicable on
the condition that the sectoral share of the total assets of the banks
subject to merger or acquisition does not exceed 20 per cent. The
competition legislation provides no special regulation applicable to
foreign investments.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Deadlines for filing

The Competition Law provides no specific deadline for filing but it
is advisable to file the transaction at least 45 calendar days before
closing. The Communiqué No. 2010/4 has introduced a much more
complex notification form to be used in merger filings, so that the
time frame required for the preparation of a notification form would
be longer than the old regime. It is important that the transaction
is not implemented before the approval of the Competition Board.
Penalties for not filing

In the event that the parties to a merger or an acquisition that requires
the approval of the Competition Board realise the transaction without obtaining the approval of the Board, a monetary fine of 0.1 per
cent of the turnover generated in the financial year preceding the date
of the fining decision (if this is not calculable, the turnover generated
in the financial year nearest to the date of the fining decision will be
taken into account) shall be imposed on the incumbent firms (acquirers in the case of an acquisition; both merging parties in the case of
a merger), regardless of the outcome of the Competition Board’s
review of the transaction. The minimum fine for 2013 is 14,651 lira.
Invalidity of the transaction

Another very important sanction, which is legal rather than economic, is set out under article 7 of the Turkish Competition Law
and article 10 of the Communiqué No. 2010/4: a notifiable merger
or acquisition that is not notified to and approved by the Competition Board shall be deemed as legally invalid with all its legal
consequences.
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Termination of infringement and interim measures

Pursuant to article 9(1) of the Competition Law, should the Competition Board find any infringement of article 7, it shall order the parties
concerned, by a resolution, to take the necessary actions in order
to restore the level of competition and status as before the completion of the transaction infringing the Competition Law. Similarly, the
Competition Law authorises the Competition Board to take interim
measures until the final resolution on the matter, in case there is a
possibility for serious and irreparable damages to occur.
Termination of the transaction and turnover-based monetary
fines

If, at the end of its review of a notifiable transaction that was not notified, the Competition Board decides that the transaction falls within
the prohibition of article 7 (in other words, it creates or strengthens a
dominant position and causes a significant decrease in competition),
the undertakings shall be subject to fines of up to 10 per cent of their
turnover generated in the financial year preceding the date of the
fining decision (if this is not calculable, the turnover generated in the
financial year nearest to the date of the fining decision will be taken
into account). Managers or employees of parties that had a determining effect on the creation of the violation may also be fined up to 5
per cent of the fine imposed on the respective party. In determining
the monetary fines on the parties, the Competition Board shall take
into consideration repetition of the infringement, its duration, the
market power of the undertakings, their decisive influence in the
realisation of the infringement, whether they comply with the commitments given, whether they assist with the examination, and the
severity of damage that takes place or is likely to take place.
In addition to the monetary sanction, the Board is authorised
to take all necessary measures to terminate the transaction, remove
all de facto legal consequences of every action that has been taken
unlawfully, return all shares and assets if possible to the places or
persons where or who owned these shares or assets before the transaction or, if such measure is not possible, assign these to third parties;
and meanwhile to forbid participation in control of these undertakings until this assignment takes place and to take all other necessary
measures.
Failure to notify correctly

If the information requested in the notification form is incorrect or
incomplete, the notification is deemed filed only on the date when
such information is completed upon the Competition Board’s subsequent request for further data. In addition, the TCA will impose a
turnover-based monetary fine of 0.1 per cent of the turnover generated in the financial year preceding the date of the fining decision
(if this is not calculable, the turnover generated in the financial year
nearest to the date of the fining decision will be taken into account)
on natural persons or legal entities which qualify as an undertaking or as an association of undertakings, as well as the members of
these associations in cases where incorrect or misleading information is provided by the undertakings or associations of undertakings
in a notification filed for (i) exemption, negative clearance or the
approval of a merger or acquisition, or (ii) in connection with notifications and applications concerning agreements made before the
Competition Law entered into force.
10 Who is responsible for filing and are filing fees required?

In principle, under the merger control regime, a filing can be made
by either of the parties to the transaction, or jointly. In case of filing
by one of the parties, the filing party should notify the other party
of the fact of filing.
There is no filing fee required under Turkish merger control
proceedings.
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11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The Competition Board, upon its preliminary review (stage 1) of
the notification will decide either to approve, or to investigate the
transaction further (stage 2). It notifies the parties of the outcome
within 30 days following a complete filing. In the absence of any
such notification, the decision is deemed to be an ‘approval’, through
an implied approval mechanism introduced with article 10(2) of the
Competition Law. While the timing in the Competition Law gives
the impression that the decision to proceed with stage 2 should be
formed within 15 days, the Competition Board generally uses more
than 15 days to form their opinion concerning the substance of a
notification, and it is more sensitive about the 30-day deadline on
announcement. Moreover, any written request by the Competition
Board for missing information will restart the 30-day period.
If a notification leads to an investigation, (stage 2), it changes
into a fully-fledged investigation. Under Turkish law, the investigation (stage 2) takes about six months. If deemed necessary, this period
may be extended only once, for an additional period of up to six
months, by the Competition Board.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

If a merger or an acquisition is closed before clearance, the substantive test is the main important issue for determination of the
consequences. If the Competition Board reaches the conclusion that
the transaction creates or strengthens a dominant position and significantly lessens competition in any relevant product market, the
undertakings concerned as well as their employees and directors will
be subject to the monetary fines and sanctions stated in question 9.
In any case, a notifiable merger or acquisition not notified to and
approved by the Competition Board shall be deemed as legally invalid with all its legal consequences.
As also provided under question 9, the wording of article 16
of the Competition Law envisages imposing a monetary penalty if
merger or acquisition transactions subject to approval are realised
without the approval of the Competition Board. The monetary fine is
0.1 per cent of the turnover generated in the financial year preceding
the date of the fining decision (if this is not calculable, the turnover
generated in the financial year nearest to the date of the fining decision will be taken into account) in Turkey. The liability for fines is on
firms that are the acquirers in the case of an acquisition; and on both
merging parties in the case of a merger. The minimum fine is 14,651
lira for 2013. There was only one case in 2011, where the Competition Board issued fines for closing the transaction before obtaining
approval of the Turkish Competition Board.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

The foreign-to-foreign nature of the transaction does not prevent
imposition of any administrative monetary fine (either for suspension requirement or for violation of article 7) in and of itself. In case
of failure to notify (ie, closing before clearance), foreign-to-foreign
mergers are caught under the Turkish competition law to the extent
they affect the relevant markets within the territory of the Republic
of Turkey.
As an example, in the Simsmetal/Fairless decision (dated 16 September 2009, No. 09-42/1057-269), where both parties were only
exporters into Turkey, the Competition Board imposed an administrative monetary fine on Simsmetal East LLC (ie, the acquirer) subsequent to first paragraph of article 16 of Law No. 4054, the Turkish
lira equivalent to US$1,020,964.863 (ie, 0.1 per cent of Simsmetal
East LLC’s gross revenue generated in the fiscal year 2009), because
of closing the transaction before obtaining approval of the Board.
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14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Under article 10 of the Communique No. 2010/4, a transaction is
deemed to be ‘realised’ (ie, closed) on the date when the change in
control occurs. It remains to be seen whether this provision will be
interpreted by the TCA in a way that provides the parties to a notification to carve out the Turkish jurisdiction with a hold-separate
agreement. This has been rejected by the Turkish Competition Board
so far (eg, Turkish Competition Board’s Total SA decision dated 20
December 2006 No. 06-92/1186-355, and CVR Inc-Inco Limited
decision dated 1 February 2007 No. 07-11/71-23), the Board arguing that a closing is sufficient for the suspension violation fine to be
imposed, and that a further analysis of whether change in control
actually took effect in Turkey is unwarranted.
15 Are there any special merger control rules applicable to public
takeover bids?

The notification process differs for the privatisation tenders. As for
privatisation tenders, Communiqué No. 1998/4 of the Competition
Board was replaced with a new communiqué titled Communiqué on
the Procedures and Principles to be Pursued in Pre-Notifications and
Authorization Applications to be filed with the Competition Authority in order for Acquisitions via Privatization to Become Legally Valid
(Communiqué No. 2013/2). According to the newly published Communiqué No. 2013/2, it is mandatory to file a pre-notification before
the public announcement of tender and receive the opinion of the
Competition Board in cases where the turnover of the undertaking
or the asset or service production unit to be privatised exceeds 30
million Turkish lira. Further to that, the Communique promulgates
that in order for the acquisitions to become legally valid through
privatisation, which requires pre-notification to the Competition
Authority, it is also mandatory to get approval from the Competition Board. The application should be filed by all winning bidders
after the tender but before the Privatization Administration’s decision
on the final acquisition.
16 What is the level of detail required in the preparation of a filing?

The Communiqué No. 2010/4 has introduced a new and much more
complex notification form, which is similar to the Form CO of the
European Commission. Two hard copies and an electronic copy of
the merger notification form shall be submitted to the Competition
Board. The notification form itself is revised from the Communiqué
1997/1; in parallel with the new notion that only transactions with
a relevant nexus to the Turkish jurisdiction will be notified anyway,
there is an increase in information requested, including data with
respect to supply and demand structure, imports, potential competition, expected efficiencies, etc. Some additional documents such as
the executed or current copies and sworn Turkish translations of
some of the transaction documents, annual reports including balance
sheets of the parties, and, if available, market research reports for the
relevant market are also required. Bearing in mind that each subsequent request by the Competition Board for incorrect or incomplete
information will prolong the waiting period, detailed and justified
answers and information to be provided in the notification form is
to the advantage of the parties.
17 What is the timetable for clearance and can it be speeded up?

The notification is deemed filed when received by the TCA in Ankara.
The notification shall be submitted in Turkish. Notifications made
to the Istanbul branch of the TCA or by unauthorised persons are
deemed not to have been submitted. If the information requested in
the notification form is incorrect or incomplete, the notification is
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deemed filed only on the date when such information is completed
upon the Competition Board’s subsequent request for further data.
Once all the required information and documents are provided, it
usually takes the Competition Board about 30 calendar days to render its decision on the transaction, following the filing of responses
to any written questions the TCA may have asked.
Neither the Competition Law nor the Communiqué No. 2010/4
foresees a ‘fast-track’ procedure to speed up the clearance process.
18 What are the typical steps and different phases of the investigation?

Pursuant to article 10 of the Competition Law, if the Competition
Board, upon its preliminary review of the notification within 15 days
following the filing, decides to further investigate the transaction,
it shall notify the parties within 30 days (from the filing) and the
transaction will be suspended and additional precautionary actions
deemed appropriate by the Competition Board may be taken until
the final decision is rendered. Article 13(4) of the Communiqué No.
2010/4 states that in such a case, provisions of article 40 to 59 of
the Competition Law shall be applied to the extent they are compatible with the relevant situation. Regarding the procedure and steps
of such an investigation, article 10 makes reference to sections IV
(articles 40 to 55) and V (articles 56 to 59) of the Competition Law,
which govern the investigation procedures and legal consequences of
restriction of competition, respectively.
Substantive assessment
19 What is the substantive test for clearance?

The substantive test is a typical dominance test. According to article
7 of the Competition Law and article 13 of the Communiqué No.
2010/4, mergers and acquisitions that do not create or strengthen a
dominant position and do not significantly lessen competition in a
relevant product market within the whole or part of Turkey, shall be
cleared by the Competition Board.
Article 3 of the Competition Law defines dominant position as:
any position enjoyed in a certain market by one or more undertakings by virtue of which those undertakings have the power to act
independently from their competitors and purchasers in determining
economic parameters such as the amount of production, distribution,
price and supply.
Market shares of about 40 per cent and higher are considered,
along with other factors such as vertical foreclosure or barriers to
entry, as an indicator of a dominant position in a relevant product market. However, a merger or acquisition can only be blocked
when the concentration not only creates or strengthens a dominant
position, but also significantly lessens the competition in the whole
territory of Turkey or in a part of it, pursuant to article 7 of the
Competition Law.
20 Is there a special substantive test for joint ventures?

The Competition Board evaluates joint-venture notifications according to three criteria: existence of joint control in the joint venture;
the joint venture not having as its object or effect the restriction of
competition among the parties or between the parties and the joint
venture itself; and the joint venture being an independent economic
entity (ie, having adequate capital, labour and an indefinite duration). In recent years, the Competition Board has consistently applied
the test of ‘full functioning’ while determining whether the joint venture is an independent economic entity. If the transaction is found to
bring about a full-function joint venture in view of the three criteria
mentioned above, the standard dominance test is applied. Additionally under the new merger control regime, a specific section in the
new notification form aims to collect information to assess whether
the joint venture will lead to coordination.
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21 What are the ‘theories of harm’ that the authorities will investigate?

Unilateral effects have been the predominant criteria in the TCA’s
assessment of mergers and acquisitions in Turkey. That said, in recent
years, there have been a couple of exceptional cases where the Competition Board discussed the coordinated effects under a ‘joint dominance test’, and rejected the transaction on those grounds (eg, the
Competition Board’s Ladik decision dated 20 December 2005 No.
05-86/1188-340). These cases related to the sale of certain cement
factories by the Savings Deposit Insurance Fund. The Competition
Board evaluated the coordinated effects of the mergers under a joint
dominance test and blocked the transactions on the ground that the
transactions would lead to joint dominance in the relevant market.
The Competition Board took note of factors such as ‘structural links
between the undertakings in the market’ and ‘past coordinative
behaviour’, in addition to ‘entry barriers’, ‘transparency of the market’ and the ‘structure of demand’. It concluded that certain factory
sales would result in the establishment of joint dominance by certain
players in the market whereby competition would be significantly
lessened. Regarding one such decision, when an appeal was made
before the Council of State it ruled by mentioning, inter alia, that
the Competition Law prohibited only single dominance and therefore stayed the execution of the decision by the Competition Board,
which was based on collective dominance. No transaction has been
blocked on the grounds of ‘vertical foreclosure’ or ‘conglomerate
effects’ yet. A few decisions discuss those theories of harm.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Mergers and acquisitions are assessed on the basis of competition
criteria rather than public interest or industrial policies. In view of
that, the TCA has financial and administrative autonomy and is independent in carrying out its duties. Pursuant to article 20 of the Competition Law, no organ, authority, entity or person can give orders
or directives to affect the final decisions of the Competition Board.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Although a significant portion of the experts working in the TCA
have an economic background, it is hard to ascertain from the published decisions of the Competition Board that economic efficiencies
are decisively taken into account in the review process.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The powers of the Competition Board during the investigation stage
are very broad.
Article 9 of the Competition Law provides that if the Competition Board establishes that article 4, 6 or 7 of the Competition Law is
infringed, it may notify the undertaking or associations of undertakings concerned of a decision with regard to the actions to be taken
or avoided so as to establish competition and maintain the situation
before infringement and forward its opinion concerning how to terminate such infringement.
Mergers and acquisitions prohibited by the Competition Board
are not legally valid and the transaction documents are not binding
and enforceable even if the ‘closing’ is done prior to the clearance.
Pursuant to article 13(5) of the Communiqué No. 2010/4, authorisation granted by the Competition Board concerning the merger and
acquisition shall also cover the limitations that are directly related
and necessary to the implementation of the transaction. The principle
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is that transaction parties should determine whether the limitations
introduced by the merger or acquisition exceed this framework. Furthermore, article 13(4) and article 14(2) of the Communiqué No.
2010/4 stipulate that in its authorisation decision, the Competition
Board may specify conditions and obligations aimed at ensuring that
any such commitments are fulfilled.
The Competition Board may at any time re-examine a clearance
decision and decide on prohibition and application of other sanctions for a merger or acquisition if clearance was granted based on
incorrect or misleading information from one of the undertakings or
the obligations foreseen in the decision are not complied with. In this
case, the transaction shall be re-examined by the Competition Board
which may decide on prohibition and application of the sanctions
mentioned in question 9.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

The Competition Board may grant conditional approvals to mergers
and acquisitions, and such transactions may be implemented provided that measures deemed appropriate by the Competition Board
are taken, and the parties comply with certain obligations. In addition, the parties may present some additional divestment, licensing
or behavioural commitments to help resolve potential issues that may
be raised by the Competition Board. These commitments are increasing in practice and may either be foreseen in the transaction documents or may be given during the review process or an investigation.
The parties can complete the merger before the remedies have been
complied with. However, the merger gains legal validity after the
remedies have been complied with.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Article 14 of the Communiqué No. 2010/4 enables the parties to
provide commitments to remedy substantive competition law issues
of a concentration under article 7 of the Competition Law. The parties may submit to the Competition Board proposals for possible
remedies either during the preliminary review or the investigation
period. If the parties decide to submit the commitment during the
preliminary review period, the notification is deemed filed only on
the date of the submission of the commitment. The commitment can
be also served together with the notification form. In such a case, a
signed version of the commitment that contains detailed information on the context of the commitment should be attached to the
notification form.
Strategic thinking at the time of filing is somewhat discouraged through language confirming expressly that the review periods
would start only after the filing is made. This is already the current
situation in practice, but now it is explicitly stated. The Competition Board is now expressly given the right in the Communiqué No.
2010/4 to secure certain conditions and obligations to ensure the
proper performance of commitments.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There have been several cases where the Competition Board has
accepted the remedies or commitments (such as divestments) proposed to, or imposed by, the European Commission as long as these
remedies/commitments ease competition law concerns in Turkey
(see, for example, Cookson/Foseco decision No. 08-25/254-83 of
20 March 2008).
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28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The conditions for successfully qualifying a restriction as an ancillary
restraint are exactly the same as those applied in EU competition
law. Therefore, a restriction such as a non-competition obligation
should be directly related and necessary to the concentration, should
be restrictive only for the parties and proportionate. As a result, for
instance, it may be said that a restriction will be viewed as ancillary
as long as its nature, geographic scope, subject matter and duration is limited to what is necessary to protect the legitimate interests
of the parties entering into the notified transaction. The Competition Board’s approval decision will be deemed to also cover only
the directly related and necessary extent of restraints in competition
brought by the concentration (non-compete, non-solicitation, confidentiality, etc). This will allow the parties to engage in self-assessment,
and the Competition Board will not have to devote a separate part of
its decision to the ancillary status of all restraints brought with the
transaction anymore. In the event the ancillary restrictions are not
compliant, the parties may face an article 4, 5 and 6 examinations.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Pursuant to article 15 of the Communiqué No. 2010/4, the Competition Board may request information from third parties including
the customers, competitors and suppliers of the parties, and other
persons related to the merger or acquisition. According to article
11(2) of the Communiqué No. 2010/4, if the TCA is required by
legislation to ask for another public authority’s opinion, this would
cut the review period and restart it anew from day one.
Third parties, including the customers and competitors of the
parties, and other persons related to the merger or acquisition may
participate in a hearing held by the Competition Board during the
investigation, provided that they prove their legitimate interest.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The Communiqué No. 2010/4 introduced a new mechanism in
which the TCA publishes the notified transactions on its official website (www.rekabet.gov.tr), including only the names of the undertakings concerned and their areas of commercial activity. Therefore,
once notified to the TCA, the existence of a transaction is no longer
a confidential matter.
If the Competition Board decides to have a hearing during the
investigation, hearings at the TCA are, in principle, open to the public. The Competition Board may, on the grounds of protection of
public morality or trade secrets, decide that the hearing shall be held
in camera.
The main legislation that regulates the protection of commercial information is article 25(4) of the Competition Law and Communiqué No. 2010/3 on Regulation of Right to Access to File and
Protection of Commercial Secrets (Communiqué 2010/3), which was
enacted in April 2010. Communiqué No. 2010/3 puts the burden of
identifying and justifying information or documents as commercial
secrets to the undertakings. Therefore, undertakings must request
confidentiality from the Competition Board and justify their reasons
for the confidential nature of the information or documents that
are requested to be treated as commercial secrets. This request must
be made in writing. While the Competition Board can also ex officio evaluate the information or documents, the general rule is that
information or documents that are not requested to be treated as
confidential are accepted as not confidential.
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Lastly, the final decisions of the Competition Board are published
on the website of the TCA after confidential business information is
taken out.
Under article 15(2) of the Communiqué 2010/3, the TCA may
not take into account confidentiality requests related to information
and documents that are indispensable to be used as evidence for
proving the infringement of competition. In such cases, the TCA can
disclose such information and documents that could be considered
as trade secret, by taking into account the balance between public
interest and private interest, and in accordance with the proportionality criterion.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Article 43 of Decision No. 1/95 of the EC Turkey Association Council (Decision No. 1/95) authorises the TCA to notify and request the
European Commission (Competition Directorate-General) to apply
relevant measures if the Competition Board believes that transactions realised in the territory of the European Union adversely affect
competition in Turkey. Such provision grants reciprocal rights and
obligations to the parties (EU-Turkey), and thus the European Commission has the authority to request the Competition Board to apply
relevant measures to restore competition in relevant markets.
The Commission has been reluctant to share any evidence or
arguments with the TCA, in the few cases where the TCA has explicitly asked for them.
Apart from that, the TCA has international cooperation with
several antitrust authorities in other jurisdictions. Additionally, for
the cooperation purposes, the TCA develops training programmes.
In recent years, programmes have been organised for the board
members of Pakistani Competition Authority, top managers of the
National Agency of the Kyrgyz Republic for Anti-Monopoly Policy and Development of Competition, members of the Mongolian
Agency for Fair Competition and Consumer Protection, and board
members of the Turkish Republic of Northern Cyprus’s Competition
Authority. Similar programmes have also been developed in cooperation with the Azerbaijan State Service for Antimonopoly Policy and
Consumers’ Rights Protection, the State Committee of the Republic
of Uzbekistan on De-monopolization and Ukrainian Anti-Monopoly
Committee. These programmes were held according to the bilateral
cooperation agreements.
Judicial review
32 What are the opportunities for appeal or judicial review?

As per Law No. 6352, which took effect on 5 July 2012, the administrative sanction decisions of the Competition Board can be submitted
for judicial review before the administrative courts in Ankara by filing an appeal case within 60 days upon receipt by the parties of the
reasoned decision of the Competition Board. Decisions of the Competition Board are considered as administrative acts, and thus legal
actions against them shall be taken in accordance with the Administrative Procedural Law. As per article 27 of the Administrative Procedural Law, filing an administrative action does not automatically stay
the execution of the decision of the Competition Board. However,
upon request of the plaintiff, the court, by providing its justifications,
may decide the stay of the execution if the execution of the decision is
likely to cause irreparable damages; and the decision is highly likely
to be against the law.
33 What is the usual time frame for appeal or judicial review?

The time frame for appeal to the Council of State against final decisions of the Competition Board is 60 days starting from the receipt
of the reasoned decision.
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Update and trends
As a key legislative development, the Turkish Competition Board
published Communiqué No. 2012/3 on the Amendment of
Communique No. 2010/4 on the Mergers and Acquisitions Subject
to the Approval of the Competition Board on 3 January 2013.
With its entry into force as of 1 February 2013 it has amended
the jurisdictional thresholds. Further to that, the TCA has recently
published the Guideline on the Remedies that would be Permitted
by the TCA in the Mergers and Acquisitions on 16 June 2011, the
Leniency Guidelines on 19 April 2013 and the Draft Guidelines on
General Conditions of Exemption on 17 May 2013.
In addition, the Turkish Competition Authority has launched
several draft guidelines for public consultation: the Draft Guideline
on the Assessment of Horizontal Mergers and Acquisitions and
the Draft Guideline on the Assessment of Non-Horizontal Mergers
and Acquisitions; the Draft Guidelines on Mergers and Acquisitions
Transactions and the Concept of Control; and the Draft Guidelines on
General Conditions of Exemption for public consultation.
Further, several decisions recently given by the Competition Board
are also worth mentioning. In its Mars Sinema decision dated 17
November 2011 No. 11-57/1473-539, after extensive evaluations
the Turkish Competition Board has cleared the transaction conditional
upon divestment of certain assets. However, the 13th Chamber of
Council of State suspended the execution of the Competition Board’s
decision in its decision dated 9 October 2012. In its Tekno Ray
decision, dated 23 February 2012 No. 12-08/224-55, the Competition
Board concluded that holding the right to exercise decisive influence
over day-to-day management or on long-term strategic business
decisions de jure or de facto is sufficient for the change of control.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In 2006, 110 transactions obtained clearance, 25 were granted conditional clearance and 51 were treated as out of scope or under the
thresholds. Seventy of these were foreign-to-foreign transactions. In
2007, 171 transactions were cleared, 17 cleared with conditions and
44 were found to be out of scope or under thresholds. Eighty-five
of these were foreign-to-foreign transactions. In 2008, these figures
were 175, 22 and 57 respectively. Sixty-nine of them were foreignto-foreign transactions. In 2009, 110 transactions were cleared, one
rejected, four transactions were cleared with conditions and 31 transactions were found to be out of scope or under thresholds. In 2010,
177 transactions were cleared, nine transactions were cleared with
conditions and 89 transactions were found to be out of scope or
below the thresholds. In 2011, 186 transactions were cleared, three
transactions were cleared with conditions and 50 transactions were
found to be out of the scope of or below the thresholds. Finally, in

Furthermore, the Competition Board rejected the defences that the
undertaking has not started its activities before the merger control
clearance.
The Boyner decision dated 20 September 2012 No.
12-44/1359-M concerns the acquisition of a prominent player in nonfood retail sector in Turkey, YKM, by Boyner which is another prominent
company. Upon Board’s preliminary review, the Board decided to
investigate the transaction further (Phase II), and it mutated into a
fully fledged investigation that lasted for five months. There have been
various complaints before the TCA especially arguing that a renowned
competitor, YKM, will be removed from the market whereas Boyner will
gain more market power and abuse its dominant position. Despite the
complaints and the nature of the transaction, the TCA has granted an
unconditional clearance decision without requiring any commitments
or conditions.
It could be clearly observed that the TCA has been putting
substantial efforts in enriching the secondary legislation over the past
four years. Main reason behind this trend is that the legislation on the
Turkish merger control regime is heavily influenced by the regulations
of European Commission
As a final note, the Board is expected to shift its focus from
merger control cases to concentrate more on the fight against cartels
and cases of abuses of dominance. Raising the merger control
thresholds for notifiability were considered as solid measures to
decrease the number of merger notifications and were expected to
result in significantly lower numbers.

2012, 248 transactions were cleared, none of them were cleared with
conditions and 34 transactions were found to be out of the scope of
or below the thresholds.
35 What are the current enforcement concerns of the authorities?

Generally, the TCA pays special attention to those transactions in
sectors where infringements of competition are frequently observed
and the concentration level is high.
The TCA handles transactions and possible concentrations in the
Turkish cement and aviation sectors with special scrutiny. In addition
to bringing more than 10 investigations in the Turkish cement sector,
the TCA also gave a number of rejection decisions in relation to contemplated sales of cement factories in the Turkish cement market. It
would also be accurate to report that the TCA has a special sensitivity in markets for construction materials. In addition to cement, markets for construction iron, aerated concrete blocks and ready-mixed
blocks were investigated and the offenders were fined by the TCA.
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To the extent these decisions were also supported by worries
over high levels of concentration, it would be prudent to anticipate
that the TCA will scrutinise notifications of transactions leading to a
concentration in any one of the markets for construction materials.
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36 Are there current proposals to change the legislation?

The proposal to change the Competition Law, which was delivered
to the Grand National Assembly of Turkey has lapsed. At this stage,
there is no current proposal to change the legislation.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The main competition laws and regulations include the following:
• Protection of Economic Competition Act of 11 January 2001
(the Competition Act);
• Anti-Monopoly Committee of Ukraine Act of 26 November
1993;
• Regulation of the Anti-Monopoly Committee of Ukraine (the
AMC) on the Procedure for Obtaining the AMC’s Approval for
Concerted Practices of 12 February 2002, No. 26-R;
• Regulation of the AMC on the Procedure for Obtaining the
AMC’s Approval for Concentrations of Undertakings of 19
February 2002, No. 33-R;
• Resolution of the Cabinet of Ministers of Ukraine on the Cabinet
of Ministers’ Approval of Concerted Practices and Concentrations of Undertakings of 28 February 2002, No. 219; and
• Regulation of the AMC on the Procedure for Determining
Undertakings’ Monopoly (Dominant) Position of 5 March 2002,
No. 49-R.
There are also a number of other regulations with respect to specific
competition-related issues.
The AMC is responsible for enforcing antimonopoly legislation
and protecting entrepreneurs’ and consumers’ interests. This authority is also entitled to issue regulations interpreting the antimonopoly
legislation.
2

What kinds of mergers are caught?

Under the Competition Act, a concentration of undertakings needs
prior AMC approval if the stipulated thresholds are triggered. A
concentration per se arises where:
• two or more previously independent undertakings merge;
• one or more undertakings acquire direct or indirect control over
the whole or parts of one or more other undertakings, in particular, by means of:
•	the direct or indirect (through other parties) purchase, lease
or management of assets in the form of integrated asset units
or subdivisions including acquisition of assets in liquidation
proceedings;
•	appointment or election to top executive positions or as
chairmen of boards of persons already holding a similar
position in other undertakings, or the creation of situations
where more than 50 per cent of the members of the board,
supervisory board or other supervisory or executive body of
two or more companies are the same persons;
• the establishment of a business entity by two or more entities,
provided that this business entity would undertake business
activities independently on a lasting basis, where the establishment will not lead to coordination of competitive conduct among
www.gettingthedealthrough.com

•

participating undertakings. The Competition Act stipulates that
the creation of a joint venture that will lead to coordination
of competitive conduct among parent companies or between
the parent companies and such a joint venture would not be
regarded as a concentration. On the contrary, such creation of
a joint venture is deemed to be concerted practices that could
also require prior AMC approval. In this case, the Regulation on
Concerted Practices 2002 would apply with another procedure
and requirements; or
any direct or indirect purchase of the shares conferring up to or
more than 25 or 50 per cent of the votes within the top decisionmaking bodies of other undertaking.

A concentration is not deemed to arise, and accordingly these cases
do not require the AMC’s approval, where:
• a business entity is established, the purpose of which or result
is the coordination of competitive conduct between the parent
business entities or between them and the newly established
business entity. Such actions are considered concerted practices
in accordance with the current competition legislation. In some
cases when the thresholds and other conditions are met the performance of the concerted practices requires prior approval of
the AMC, according to the Regulation on Concerted Practices
2002;
• the purchase of shares is executed by special institutions, whose
ordinary activities include transactions and dealing in securities
or financial operations. The further sale or transfer of such securities has to be carried out within one year of the date of acquisition. This period may be extended by the AMC upon request
where such institutions can demonstrate that the further sale or
transfer was not reasonably possible within the period set. This
exemption has the following conditions:
•	the holding of shares should be on a temporary basis;
•	further sale or transfer is a purpose of the acquisition; and
•	it is prohibited to exercise voting rights on such shares;
• actions are performed between business entities that are linked
by relations of control. This exemption would not be applied
to cases where such control was acquired without the AMC’s
approval; and
• acquisition of control over an undertaking or a part thereof is
made by an arbitration manager or a state official.
3

What types of joint ventures are caught?

The creation of a joint venture by two or more undertakings that
will perform on a lasting basis all the functions of an autonomous
business entity, where the creation will not lead to coordination of
competitive conduct among participating undertakings, is deemed to
be a concentration and requires prior AMC approval if the stipulated
thresholds are triggered. Establishing a joint venture via the acquisition by one party of the shares in an existing entity, so that after
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closing such a joint venture would be jointly controlled, also requires
prior AMCs approval.
However, the creation of a joint venture that will lead to coordination of competitive conduct among parent companies, or between
the parent companies and the joint venture, is deemed to be concerted practices.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Competition Act 2001 defines control as the decisive impact of
one or several undertakings or individuals on the business activity
of a business entity or a part of it, either directly or implemented via
other entities or individuals, in particular by virtue of:
• the right to own or use all and any assets or a substantial part
thereof;
• the right to ensure a decisive impact on the formation, voting
results and decisions of managing bodies of the business entity;
• the conclusion of contracts and agreements that make it possible
to set conditions of business activities, give binding instructions
or perform management functions of the business entity;
• occupying the position of the head or deputy head of the undertaking (of the supervisory board, the board of directors or other
management body of the business entity) by a person who holds
one or several of the mentioned positions with other undertakings; or
• more than half of the members of the supervisory board, board
of directors or other management bodies holding one or several
of the mentioned positions with another business entity.
‘Related parties’ are defined as legal entities or individuals, or both,
who conduct business jointly or concertedly, including the joint or
concerted impact on the business activity of the business entity. The
Competition Act also defines ‘related persons’ as spouses, siblings,
parents and children.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Prior AMC approval of concentrations is mandatory in the case of
the mergers described above where the undertakings’ worldwide
total asset value or aggregated sales turnover for the last financial
year exceeded E12 million, and at the same time:
• the worldwide total asset value or aggregated sales turnover of
at least two participants to a concentration exceeded E1 million
each; and
• the total asset value or aggregated sales turnover in Ukraine of
at least one participant to a concentration exceeded E1 million.
Even if thresholds are not triggered, approval for a concentration
is also required if one or all the participants of the concentration –
together with controlled entities – have a market share that exceeds
35 per cent of this or an adjacent market.
It should be noted that all financial data is calculated for the
parties to the concentration taking into account the control relations,
that is, including the controlled and controlling parties.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory if the stipulated thresholds are triggered.
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Ukrainian competition legislation is applicable to any mergers that
affect or could affect economic competition in Ukraine. That is why
foreign-to-foreign mergers are caught when they meet the stipulated
requirements (see question 5).
Only the AMC is empowered to decide whether a transaction
(including a foreign-to-foreign transaction) has or would have any
effect in Ukraine. Ukrainian legislation does not contain transparent
rules for the evaluation of a merger’s effects.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no specific merger control provisions relating to foreign
investment.
The competition legislation does not contain any specific rules
about merger control by the AMC depending on the economic area
of the merger. Peculiarities are stipulated for calculating the financial
statements of banks and insurance companies.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Participants to a concentration must apply to the AMC and
must obtain its approval prior to the completion of the planned
concentration.
The AMC may impose fines for the following violations:
• concentrations performed without the AMC’s approval, a fine
of up to 5 per cent of the undertaking’s revenue for the previous
fiscal year; and
• failure to submit documentation to the AMC within the required
terms or submission of inaccurate information, a fine of up to 1
per cent of revenue for the previous fiscal year.
The officers of the undertakings who violate competition legislation
bear administrative responsibility and could be fined.
10 Who is responsible for filing and are filing fees required?

The participants to the concentration are responsible for filing. The
Competition Act stipulates the following official payments, which
should be made by the parties applying to the AMC:
• for review of the application on obtaining approval for a concentration, approximately E450;
• for review of the application on obtaining approval for concerted
practices, approximately E230; and
• for review of the application on obtaining a preliminary conclusion on whether the AMC’s approval is required for a concentration, approximately E125.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

According to applicable Ukrainian law, the transaction may be performed only upon obtaining the AMC’s approval. The parties to the
concentration are obliged to refrain from any actions which may
restrict competition or which may make it impossible to revert to
the previous state, or both.
At the same time, parties can conclude an agreement before the
AMC’s permission is granted, but without transferring title to the
buyer in shares or assets to be acquired, or registering a joint venture.
Please also see question 18.
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12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Some of the AMC’s decisions where fines were imposed are not available to the public. According to applicable competition legislation,
concentrations undertaken without prior AMC approval incur fines
of up to 5 per cent of the undertaking’s revenue for the previous
fiscal year. In foreign-to-foreign transactions that do not affect the
competition on any of the Ukrainian product markets, however, the
amount of fines imposed by the authority is significantly lower than
the maximum of 5 per cent.
Regarding the financial sanctions please also see question 9
above.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Since ‘foreign-to-foreign’ transactions generally have minimal effect
on the competition in Ukrainian markets, AMC tends to impose
rather moderate fines on the participants of such transactions. Based
on publicly available information the maximum amount of fine
stipulated by law has never been applied with respect to foreign-toforeign merger. Still, the law makes no exceptions or specifications as
regards non-obtainment of AMC’s clearance in ‘foreign-to-foreign’
transactions in particular. Therefore, formally AMC is empowered
to impose any fine within the range permitted by the law.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

According to the Competition Act the participants to the concentration shall refrain from any actions that may result in the impossibility of restoring the initial situation. Ukrainian legislation does not
stipulate the possibility of obtaining derogation from the AMC, and
entering into various hold-separate agreements would not be a way
out. Therefore, the participants to the concentration are not permitted to close prior to clearance.
15 Are there any special merger control rules applicable to public
takeover bids?

The general regulations apply to this type of activity as well, with
one exception: the application for AMC approval, if required, may
be submitted either prior to the public bid, or within 30 days of the
winner being announced, unless otherwise directly stipulated by law.
Ukrainian competition law was specifically developed to regulate national mergers, but it also catches numerous foreign mergers.
Parties to foreign public takeover bids could find themselves caught
between foreign and Ukrainian law or face legal gaps, namely, situations not governed by Ukrainian competition law at all.
16 What is the level of detail required in the preparation of a filing?

To obtain the AMC’s approval for concentrations, the participants
are required to submit an application to the AMC in two parts: the
application itself and the attached documentation.
Applications must be submitted in writing and in particular must
contain the following information: the relevant law (indicating the
specific provisions of such law) establishing the basis for filing an
application to the AMC; the name and other details (mailing address,
phone, fax, etc) of the applicant or applicants; and the transaction
for which the applicant wishes to obtain approval.
The attached documents contain the relevant agreements, contracts and decisions of the undertakings made by executive bodies in
written form, copies of statutory documents of all the participants
and draft documents describing the intended concentration or concerted practice worldwide and in Ukraine.
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In addition, all the participants must provide the AMC with a
large amount of business information, including, but not limited to
the following: financial statements, data (volumes) on the produced
goods or rendered services, information on market share and information on the main consumers, competitors, suppliers, etc. In the
case of a hostile takeover, the participant who applies to the AMC
provides the latter only with the information with respect to itself
and the AMC has the right to request the required information from
the target.
The Order of the AMC dated 21 December 2010, No. 682-p,
amending the Regulation on Concentration of Undertakings, has
come into effect.
The Order introduces a new electronic form of merger application without changing the scope of the currently required information and documents as well as paper form of application.
Applicants are now obliged to provide an electronic copy of a
merger filing in a special format prepared with the use of software
available from the website of the AMC. Although this requirement
is similar to the replaced requirement of provision of a copy of the
application in excel format, practical implications of the novelty
should have a far-reaching effect.
The new format of the electronic application should allow the
AMC to automate the review process and create an electronic database for concentrations. It is expected that the AMC, having the technical capabilities for automated comparison of information provided
in different applications, will in future pay more attention to possible
discrepancies in notifications. In particular, the AMC may toughen its
current practice of checking possible violations of Ukrainian merger
control requirements that were committed in the past by applicants
or companies connected to them by control relations.
17 What is the timetable for clearance and can it be speeded up?

See question 18. There is no ‘fast-track’ procedure.
18 What are the typical steps and different phases of the investigation?

The Competition Act stipulates the following stages for the
investigation.
Preliminary analysis of the application takes 15 days. If after this
period the application is not returned to the applicant, it is deemed
accepted for examination.
The examination of the application takes 30 days. If after this
period there is no decision from the AMC, the concentration is
deemed to be cleared. As a result of examination the AMC may
approve the concentration, prohibit it, or open the investigation and
require additional documents.
The investigation may be opened if there are grounds for prohibition of the concentration, or a complex investigation or examination
is required. The case investigation takes three months from the date
when the AMC receives all additionally requested information. If
after this period there is no decision from the AMC, the concentration is deemed to be approved.
The applicant may initiate the case investigation by the Cabinet
of Ministers of Ukraine if the AMC prohibited the concentration
within 30 days from the date of the AMC’s decision. The procedure or the examination of the application is stipulated in the Resolution of the Cabinet of Ministers of Ukraine on the Cabinet of
Ministers’ Approval of Concerted Practices and Concentrations of
Undertakings.
Substantive assessment
19 What is the substantive test for clearance?

Under the Competition Act, the AMC will grant approval of a concentration if the concentration does not lead to the monopolisation
of a market (creating or considerably enhancing a monopoly position
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Update and trends
Recently the explicit AMC’s trend as to increase of responsibility
(fines) for non-obtainment of the AMC’s clearances can be tracked.
On 18 June 2012, the AMC announced on its official website
its intention, from 1 July 2012, to apply the maximum fines for
performance of concentrations without first obtaining the AMC’s
permission. Although this information quickly disappeared from
the website, tightening the AMC’s policy regarding ‘competition’
violations has actually been confirmed in its practice – the fines
have become higher.

by enterprises) or a significant restriction to the competition on the
entire Ukrainian market or an essential part thereof. The Cabinet
of Ministers of Ukraine acts as a second-instance authority that can
approve concentrations if their benefits outweigh the negative consequences of the restriction of competition on the market.
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25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

It is stipulated by the Ukrainian legislation that a decision on
approval of a concentration can have conditions placed upon it
(duties and requirements for the participants), which eliminate or
lessen the negative influence on competition. Such requirements and
duties may include boundary conditions with regard to controlling,
using or disposing property, as well as behavioural remedies.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Remedies can be applied in cases where the consequences of a concentration can have negative influences on competition in commodity
markets and, at the same time, the application of remedies eliminates
or significantly lessens the negative influence on competition. The
Ukrainian legislation does not contain precise instructions on deadlines; they are defined in each decision on concentration approval.

20 Is there a special substantive test for joint ventures?

Ukrainian legislation does not contain any specific rules for joint
ventures; therefore, the general rules would be applicable.
21 What are the ‘theories of harm’ that the authorities will investigate?

There are no special theories investigated by the AMC. The AMC
analyses all available information and decides whether a concentration could lead to monopolisation of the market or restriction of
competition in Ukraine.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

As noted earlier, the Cabinet of Ministers of Ukraine functions as a
second-instance authority that can approve concentrations prohibited by the AMC if the public interest benefits outweigh the negative
consequences of the restriction of competition in the market.
According to the Competition Act, however, the Cabinet of Ministers cannot approve the concentration or the concerted practices if
participants to the concerted practices use restrictions that are not
necessary for the performance of such practices or the restriction on
competition poses a threat to the market economy.
23 To what extent does the authority take into account economic
efficiencies in the review process?

When analysing applications for concentration approvals, the AMC
estimates only the influence of the specified concentration on competition. The Cabinet of Ministers of Ukraine estimates the influence
of the concentration on economic effectiveness as an element of a
positive effect on social interests when it approves concentrations
prohibited by the AMC.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The AMC can prohibit the concentration. As to a completed concentration, the AMC can impose prohibition of circulation of stocks.
The AMC can withdraw documents and other exhibits evidencing
violations of the competition legislation, and may seise the property, documents or other sources of information required for the
investigation. In cases of purely foreign-to-foreign transactions, the
AMC’s powers are significantly limited compared to the inbound
transactions.
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27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Information about remedies applied to foreign-to-foreign mergers is
not available. There are no special rules for foreign-to-foreign mergers so the AMC could apply any of the remedies. According to the
information available, in the majority of cases, the AMC imposes
fines on participants. Please also see question 14.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The AMC’s permission can include special restrictions or regulations
aimed at minimising the negative influence of a concentration. Such
restrictions in particular could stipulate further maintaining and disposing property or require the obligatory sale of some property.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Any third party can be involved in the AMC’s review process if the
decision may sufficiently affect its rights and interests protected by
the Competition Act. Third parties also have the right to appeal to
the courts for protection of their rights and interests. The exercise of
third parties’ rights is sometimes particularly problematic, owing to
the fact that the AMC does not disclose whether particular mergers
are in the process of being reviewed.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Information regarding concentrations and concerted practices may
be disclosed or published if such information has been previously
made public, or the participant does not object to its disclosure.
Information defined as being of limited access or confidential, including commercial and banking information, must be maintained and
stored according to the legislation. All confidential information
should be sent to the AMC in separate files marked ‘confidential’.
Information on the AMC’s decisions may be published in the
official media.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The AMC cooperates widely with the competition authorities in
other jurisdictions.
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The AMC has developed relations with the competition authorities in other countries through bilateral agreements. In particular,
agreements have been signed with Bulgaria (1994), the Czech Republic (1994), Hungary (1996), Lithuania (1997), Poland (1997), Russia
(2000), Azerbaijan (2002), Georgia (2002) and other countries. In
2002, a memorandum on cooperation with France was signed. Also,
the AMC signed a memorandum on cooperation in the sphere of
competition policy with the Competition Authority of the Latvian
Republic (2005) and with the Competition Authority of the Hungarian Republic (2006).
Ukraine is a party to the NIS (New Independent States) Agreement on Implementation of Concerted Anti-Monopoly Policy (1993,
superseded by a new agreement in 2000). This agreement was concluded in the framework of the NIS Interstate Council on Competition Policy.
The AMC is also a member of, and participates in, some international associations of the competition authorities. Since January
2002, Ukraine has been a member of the International Competition
Network. Ukraine also participates in the United Nations Conference
on Trade and Development and the OECD. Ukraine also chairs and
participates in the Organisation of Black Sea Economic Cooperation.
Judicial review
32 What are the opportunities for appeal or judicial review?

Applicants can apply to the Cabinet of Ministers of Ukraine for a
concentration approval that was not approved by the AMC when
its positive effect on social interests outweighs the negative consequences of restriction of competition.
If undertakings, state agencies and other interested parties do
not agree with decisions of the AMC, they can appeal to the courts
requesting complete cancellation or modification of the decisions of
the AMC. Appealing does not automatically suspend a decision of
the AMC for the period during which the court is considering the
petition, though the court can decide to suspend such a decision.
Compensation for damages caused by the AMC is paid out of
the state budget.
33 What is the usual time frame for appeal or judicial review?

There are no fixed time frames for appeal or review. Terms in each
particular case could vary significantly.
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Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Breakdowns are unavailable. The AMC continues to impose fines
for failure to notify foreign-to-foreign transactions in Ukraine. The
average amount of the imposed fines is growing; however, the level of
imposed fines is significantly lower than the stipulated maximum of
5 per cent of the worldwide revenue for the preceding financial year.
35 What are the current enforcement concerns of the authorities?

Generally, AMC activity could be characterised as moving towards
being a state body with a strong enforcement policy. The number
of cases reviewed by the AMC and the amount of fines imposed is
growing constantly.
Among the notable decisions in the competition sphere we should
emphasise the resolution of the Supreme Court of Ukraine dated September 2005. In this resolution the Supreme Court underlined that
only the AMC has the right to define markets and monopoly positions. The Supreme Court stated that this rule applies to commercial
courts and therefore they do not have the right to define markets
or monopoly positions during the hearings. This resolution makes
it impossible to effectively appeal the AMC’s decision on defining
markets or monopoly positions.
Another notable decision was issued by the AMC in connection
to the merger of two large telecoms operators active on a national
market. The decision suspended the merger, which was cleared by the
AMC one month earlier after a complex investigation.
36 Are there current proposals to change the legislation?

There are no bills recently registered in Parliament aimed at significantly adding to or changing current competition legislation. The
bill setting higher notification thresholds was passed to Parliament
in December 2008 and accepted in April 2009. Since then there have
been no developments on the bill.
The AMC is in the process of drafting some new regulations
and amendments to current legislation, particularly with respect to
the harmonisation of Ukrainian legislation with the EU competition
regulations.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The primary legal basis for merger control in the United Kingdom
(UK) is the Enterprise Act 2002 (EA), which came into force on 20
June 2003. Published guidance explains how the provisions work in
practice and secondary legislation implements some of the provisions.
The EA establishes an administrative procedure for merger control, currently involving the Office of Fair Trading (OFT) and the
Competition Commission (CC). In limited cases raising defined public interest issues, the secretaries of state for business, innovation and
skills or culture, media and sport are also involved in the decisionmaking process. Under the EA merger regime:
• the OFT has a duty to refer mergers (anticipated or completed)
to the CC where it believes that there is, or may be, a relevant
merger situation that has resulted or may be expected to result
in a substantial lessening of competition (SLC) in the UK. Exceptions to the duty to refer exist in certain circumstances (see question 19);
• on a reference to it, the CC must decide whether a relevant
merger situation has been or will be created and, if so, whether
the situation results, or may be expected to result, in an SLC
within any markets within the UK. If the CC decides that there
is an SLC, it must go on to determine how to remedy, mitigate
or prevent the adverse effects (see question 24); and
• different rules are in place (see question 8) for public interest,
special public interest and water merger cases.
In April 2014 the Enterprise and Regulatory Reform Act 2013
(ERRA) will introduce substantial reforms to the UK competition
law regime, including merging the OFT and CC into a single Competition and Markets Authority (CMA). Consequently, both the first
and second phases of merger review will be conducted by the CMA
under the new system (see ‘Update and trends’). The statutory framework, however, will remain as set out in the EA.
2

•

What kinds of mergers are caught?

The EA applies to a ‘relevant merger situation’, which may be a
completed or anticipated merger. The OFT must make a reference
to the CC where it believes that there is or may be a relevant merger
situation that has resulted or may be expected to result in an SLC.
An ‘anticipated merger’ may be a merger that has been signed but not
yet completed, or it may be a merger in contemplation. Where these
conditions are met, the OFT must refer the merger to the CC unless
one of the exceptions to the duty to refer applies (see question 19) or,
where appropriate, it may seek and accept undertakings in lieu of a
reference from the merging parties (see question 25).
A relevant merger situation will arise when the following conditions are satisfied:
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•

two or more enterprises cease to be distinct, that is, are brought
under common ownership or control or there are arrangements
in progress or in contemplation that will lead to enterprises ceasing to be distinct. Control is not limited to legal control (see
question 4);
either the merger has not yet taken place or the merger has taken
place not more than four months before the reference is made,
unless the merger took place without having been made public
and without the OFT being informed of it (in which case, the
four-month period starts from the announcement or at the time
the OFT is told); and
the transaction meets certain jurisdictional thresholds (the share
of supply or turnover tests described in question 5).

The EA defines an ‘enterprise’ as the ‘activities, or part of the activities, of a business’ that are carried out for gain or reward (it need
not therefore be a separate legal entity). OFT and CC Guidance (see
OFT Jurisdictional and Procedural Guidance and the OFT and CC’s
Joint Merger Assessment Guidelines) indicates that an enterprise
may comprise any number of components, including the assets and
records needed to carry on the business, together with the benefit of
existing contracts and/or goodwill.
3

What types of joint ventures are caught?

The creation of a new joint venture, or a shift in control or influence
over an existing joint venture, may give rise to a relevant merger
situation, provided that the share of supply test or the turnover test
(see question 5) is met.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The OFT’s Jurisdictional and Procedural Guidance and Joint Merger
Assessment Guidelines provide guidance on the meaning of control.
Control can comprise any of the following:
• material influence – which arises on the basis of an ability to
materially influence another enterprise’s policy. This can arise at
relatively low levels of shareholding, perhaps as low as 10 to 15
per cent. Other factors such as board representation, industry
standing and contractual relationships between the enterprises
involved may also be taken into account. The Court of Appeal
upheld a finding that BSkyB’s acquisition of a 17.9 per cent stake
in ITV gave rise to material influence in the circumstances of the
case. This concept can therefore clearly catch transactions that
would not be caught by the EU Merger Regulation (EUMR).
For example, the OFT referred Ryanair’s acquisition of a 29.82
per cent shareholding in Aer Lingus Group plc (the European
Commission having concluded that it did not have the power
to require Ryanair to divest itself of the minority stake under
EU merger rules) to the CC in June 2012. The CC’s decision is
expected in July 2013; or
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de facto control – the ability to control policy, which may arise
on the acquisition of a higher level of shareholding, such as 30
per cent of voting rights; or
legal control – a controlling interest, unlikely to arise unless one
enterprise holds more than 50 per cent of the shares carrying voting rights in the other. In some (exceptional) cases, acquisition of
a shareholding in excess of 50 per cent may not give rise to legal
control where an agreement with the other shareholders circumscribes the majority owner’s rights (see for example Coca-Cola
Company/Fresh Trading Limited, where a shareholding increase
from around 20 per cent to above 50 per cent did not give rise
to legal control, since the acquirer obtained no additional voting
rights (either in the shareholders’ meeting or at board meetings)).

A change from material influence to de facto control or legal control, or from de facto control to legal control, can constitute a new
relevant merger situation (see question 2).
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The EA provides alternative thresholds based respectively on share
of supply and turnover:
• the ‘share of supply’ test is satisfied only when the merger itself
creates or enhances a 25 per cent share of supply or purchases
of any goods or services in the UK (or in a substantial part of it).
Note this is not a market share test and allows a wide discretion
in describing the goods or services, which need not amount to
relevant economic markets; or
• the turnover in the UK of the enterprise over which control is
being acquired exceeds £70 million. This is determined by aggregating the total value of the turnover in the UK of the enterprises
that cease to be distinct and deducting:
•	the turnover in the UK of any enterprise that continues to
be carried on under the same ownership or control (eg, the
acquiring enterprise); or
•	if no enterprise continues to be carried on under the same
ownership and control (eg, formation of a new joint venture), the turnover in the UK which, of all turnovers concerned, is the turnover of the highest value.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing in the UK is voluntary and the voluntary regime is to be
retained under the ERRA (see ‘Update and trends’). A large number
of deals are, however, in practice pre-notified to give the parties legal
certainty since, irrespective of a notification, the OFT may be obliged
to refer the merger to the CC, which carries the risk of remedies being
imposed even if the transaction has already been completed. Furthermore, the OFT monitors the market for transactions falling within
its jurisdiction and is willing to use ‘hold-separate’ undertakings in
respect of completed mergers, which may limit the value of completing prior to notification or approval (see question 11).
Filing may be by merger notice in the form prescribed by statute
or by an informal submission (see question 10).
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

There is no system of mandatory notification in the UK (see question
6). It is implicit in the jurisdictional criteria (see question 5) that at
least one of the enterprises will be active within the UK (although it
need not necessarily be incorporated within the UK). These principles
apply equally to non-UK companies that sell to (or acquire from) UK
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customers or suppliers. In assessing whether a firm is active in the
UK, the OFT will have regard to whether its sales are made directly
or indirectly (via agents or traders) and the extent to which a firm is
active at each level of trade.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

The EA merger regime sets out special rules for mergers involving
public interest issues and special public interest cases. Broadly, where
the secretary of state intervenes in a public interest case, that case is
considered in the light of both competition and public interest issues.
Where the secretary of state intervenes in a special public interest
case (ie, one in which the OFT does not have jurisdiction under its
normal rules) the outcome of the case is dependent on public interest
issues only.
The public interest grounds on the basis of which the secretary
of state may intervene are (i) national security, (ii) media plurality,
and (iii) the stability of the UK financial system. Ofcom conducted
a consultation in 2012 on possible amendments to the regime for
media mergers, although no proposals have yet been announced.
There is also a special regime for water (and sewerage) mergers. In
some circumstances water mergers are subject to mandatory reference to the CC and are governed by the Water Industry Act 1991
(as amended by the EA and Water Act 2003). There are currently
no special provisions for other regulated utilities (such as electricity,
gas, telecommunications or rail), which are subject to the EA merger
regime.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

Since there is currently no obligation to notify a merger, there are no
filing deadlines and no sanctions apply if notification is not made.
Where parties do not notify, however, they take the risk that, whether
or not third parties complain, the OFT may refer the merger to the
CC (within the prescribed period of four months following a completed transaction becoming public) and that divestment or other
remedies could be ordered following an adverse CC report. Both the
OFT and the CC also have the power to take pre-emptive action to
preclude conduct that might prejudice the appraisal of a merger (see
question 11).
10 Who is responsible for filing and are filing fees required?

Despite the voluntary nature of the regime, certain procedural considerations must be taken into account if a decision is taken to notify
the transaction.
Filing may be by merger notice or by an informal submission.
The merger notice procedure can only be used to provide notification of an anticipated merger that has already been made public. It
cannot be used in respect of completed mergers or mergers that have
not yet been made public. Any person carrying on an enterprise to
which the notified arrangements relate may file a merger notice. It is
not necessary for merger notices to be made jointly. A merger notice
requires the OFT to decide within a statutory period (see question
11) whether to refer the merger to the CC. The OFT has indicated
that it believes this procedure is most suited for cases that do not give
rise to substantive issues (eg, where there are no horizontal overlaps
between the parties’ activities and they are not active on upstream,
downstream or neighbouring markets, or where the parties’ activities
overlap horizontally but their combined share is below 15 per cent
on any conceivable relevant market or the parties are only active
upstream or downstream or in a neighbouring market from each
other and their share on each of those markets is below 25 per cent).
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Informal submissions may be made in respect of all mergers,
anticipated or completed.
In certain limited circumstances, informal advice may be sought
from the OFT prior to notification. The OFT is willing to provide
such guidance for good faith confidential transactions giving rise to
genuine issues. As the OFT is unable to consult third parties, any
advice given is qualified accordingly and based on the assumption
that the information provided is accurate.
Subject to certain exceptions, any merger that qualifies for investigation by the OFT is subject to a fee. Where a merger notice is used,
the fee must be paid at the time of notification. Otherwise (including
when an informal submission is made) the fee is payable either on the
publication by the OFT of a reference or the publication of a decision
by the OFT not to make a reference. The level of fees payable varies
according to the type and size of the acquisition and currently ranges
from £40,000 to £160,000. Certain small and medium-sized firms
are exempt from the payment of fees.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The main review periods in an EA process are as follows:
• OFT review: a binding 20 working day period, extendible by 10
working days, where a merger notice is used (the OFT indicates
these should only be used in straightforward cases); a non-binding 40 working day period when an informal submission is used;
• the ERRA (see ‘Update and trends’) will, however, introduce a
statutory 40 working day time limit for the first phase review in
all cases; and
• CC review: 24 weeks from the date of reference, with the possibility for the CC to extend this by eight weeks.
The possibility exists for a ‘fast track’ reference procedure. This may
be used upon the request of merging parties in circumstances where
there is sufficient evidence that the reference test is met an early stage
in the investigation.
Although the EA regime allows parties to close transactions without notifying the OFT, there are in practice significant constraints
on merging parties’ freedom once the OFT or CC start to review a
merger (whether following a notification or the OFT investigating
on its own motion). In particular, the OFT can require the parties
to a completed merger to give undertakings to ‘hold separate’ the
business acquired or, if the undertakings are not given, it can impose
these obligations by order.
The OFT’s policy is to seek such undertakings in respect of all
completed mergers where there are preliminary indications that the
transaction raises or is likely to raise competition concerns. The OFT
has developed a standard text for such undertakings, from which it
has proved reluctant to depart; these commonly require the acquired
business to be ring-fenced and may even require the integration that
has already taken place to be unwound. Constraint may also be
imposed by the nature of the offer, for example, if the City Code on
Takeovers and Mergers (the Takeover Code) applies (see question
15).
If a reference is made to the CC, the EA prohibits, except with
the consent of the CC, any party to a completed merger from undertaking further integration or any party to an anticipated merger
from acquiring an ‘interest in shares’ in another. The CC will rarely
grant its consent. The EA also provides the CC with power to accept
undertakings or to make an order preventing the parties to a merger
from taking action that might prejudice the eventual outcome of
the merger reference. This usually takes the form of ‘hold separate’
obligations until the CC reference is finally determined. The CC is
increasingly requiring the parties to an anticipated merger to give an
undertaking not to close the transaction prior to its final decision.
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12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

Merger notification is not compulsory although constraints on integration may be imposed by the OFT or CC (see question 11). A
person who has sustained loss as a consequence of a breach of a
statutory restriction preventing the acquisition of interests in shares
or further integration may bring an action for damages. Breach of
such a provision is also enforceable by civil proceedings brought by
the OFT or the CC for an injunction or for interdict or for any other
appropriate relief or remedy. Similar provisions apply in relation to
any breach of an undertaking or order.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Merger notification is not compulsory in the UK so sanctions cannot be imposed simply for closing before clearance, unless this has
involved breach of a statutory obligation, an undertaking or an order.
(see questions 11 and 12).
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

The EA regime does not prevent closing prior to clearance (see questions 11 and 12). There are some limited restrictions on the powers
of the OFT and CC to take enforcement action in relation to foreign
companies, but these are narrow and do not appear to have been an
impediment to their actions to date.
15 Are there any special merger control rules applicable to public
takeover bids?

If the merger involves the purchase of a public company that is subject to the Takeover Code, the Takeover Code requires that the bid
should lapse if the merger is referred to the CC prior to the bid
becoming unconditional in other respects. Upon such lapse, the bidder and the shareholders of the target company will no longer be
bound by acceptances of the offer made prior to the reference to the
CC. The bid may, however, be revived (within a certain time frame)
if, subsequently, it is cleared unconditionally by the CC or the CC
allows it to proceed subject to certain undertakings being given.
16 What is the level of detail required in the preparation of a filing?

Where a statutory notification is made, the company must use the
prescribed merger notice to set out the basic information that the
OFT requires about the transaction and the markets involved. Copies of the form and current procedures are available on the OFT’s
website (www.oft.gov.uk). In addition to a full description of the
transaction and proposed timetable, it requires information relating
to the main products and services supplied by the merging enterprises
and estimates of market shares in any UK market. Information on
horizontal overlaps, vertical links, entry barriers, buyer power and
customer benefits will also be relevant. Financial information is also
required. The correct fee must also accompany a merger notice in
order for it to be valid (see question 10).
Where a non-statutory submission is made to the OFT, similar
information should be provided as in a merger notice. The OFT’s
guidance sets out the type of information that is useful in such submissions including: general background information (information
about the parties, the transaction, timing, etc), jurisdictional information and information relevant to the substantive assessment.
The time required to complete a merger notice or draft an informal submission depends on the complexity of the case and the ability
of the parties to collate the relevant information promptly.
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17 What is the timetable for clearance and can it be speeded up?

See question 11.
18 What are the typical steps and different phases of the investigation?

The EA provides for two phases of investigation. First the OFT investigates to determine whether it must refer the merger to the CC.
Where a reference is made, the CC then goes on to consider whether
the merger has resulted, or may be expected to result, in an SLC and,
if so, how to remedy, mitigate or prevent such effects (from April
2014 both phases will be conducted by the CMA: see question 1 and
‘Update and trends’).
In making its assessment, the OFT will gather supplementary
information from the merging parties and will seek to verify that
information with third parties (eg, competitors, major customers or
suppliers; see question 29). The OFT will conduct a ‘state of play’
meeting and, where competition issues are raised, the OFT will generally meet with the parties to discuss their concerns (an ‘issues meeting’). To help the parties prepare for this meeting, the OFT sends an
‘issues letter’ to the parties to the merger. This will set out the core
arguments and evidence in the case. Following the issues meeting,
the economic analysis, the issues letter and any written response to
the issues letter will be circulated to the members of a review group
within the OFT. Following a case review meeting, there is a separate
decision meeting at which the case is debated and scrutinised. The
final decision is then communicated to the parties to the merger.
All decisions (ie, that a case is not a relevant merger situation,
clearance decisions, acceptances of undertakings in lieu of a reference
and references to the CC) are published on the OFT’s website, subject
to excision of business secrets. The decision will also be announced
through the Regulatory News Service.
The major steps followed by the CC on a reference to it are
gathering information, issuing questionnaires, hearing witnesses,
verifying information, providing a statement of issues, considering
responses to the statement of issues, notifying provisional findings,
notifying, considering and implementing possible remedies, considering exclusions from disclosure and publishing reports.
Substantive assessment
19 What is the substantive test for clearance?

The EA imposes a duty on the OFT to refer a relevant merger situation to the CC for further investigation where it has a positive and
reasonable belief, objectively justified by relevant facts, that there is a
realistic prospect that a relevant merger situation will lessen competition substantially in any market in the UK. The OFT may exercise a
discretion not to refer in three circumstances:
• where the market is not of sufficient importance;
• where the substantial lessening of competition (SLC) would be
outweighed by benefits to consumers (rare); or
• where the arrangements are not sufficiently advanced or likely to
proceed.
Following a reference, the CC will conduct a detailed investigation
as to whether a relevant merger situation has been created and, if
so, whether it has resulted, or may be expected to result, in an SLC
within any market or markets in the UK for goods or services. Where
the CC concludes that the merger situation has resulted or is likely
to result in an SLC, it will have to determine the appropriateness of
taking remedial action and the action to take (itself or by others, such
as the government, regulators or public authorities).
The OFT and the CC joint merger assessment guidelines provide that a merger may be expected to lead to an SLC where it
can be expected to reduce rivalry to such an extent that competitive incentives are dulled, to the likely detriment of customers (eg,
through higher prices, or reduced choice, quality or innovation). In
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making the assessment, the authorities draw up theories of harm
to provide a framework for their assessment and to compare the
prospect for competition with the merger against a counterfactual
situation without the merger. In assessing whether there may be an
SLC, the authorities generally conduct analysis under the following
heads (although not necessarily systematically): definition of relevant
geographical and product markets, measures of concentration, horizontal mergers – unilateral and coordinated effects, non-horizontal
mergers, efficiencies, entry and expansion and countervailing buyer
power. The guidelines and recent cases indicate, however, that both
the OFT and CC are increasingly relying on mechanisms for direct
analysis of competitive effects in merger cases and moving away from
a detailed assessment of market definition (see eg, Unilever/Alberto
Culver and Zipcar/Streetcar).
The substantive test has not been amended by the ERRA (see
‘Update and trends’).
20 Is there a special substantive test for joint ventures?

When a joint venture constitutes a relevant merger situation, the
substantive test for clearance will be the same as for any other merger
(see questions 19 and 21).
21 What are the ‘theories of harm’ that the authorities will investigate?

The UK authorities are concerned about horizontal (unilateral and
coordinated), vertical, and conglomerate effects of mergers. Most
recent references and investigations have, however, focused on mergers raising horizontal issues.
In assessing horizontal mergers, the authorities are concerned
both with non-coordinated (or unilateral) effects and coordinated
anti-competitive effects (see question 19). The possibility of coordinated effects has been an issue in a number of merger cases; see,
for example, Knauf Insulation Ltd/Superglass Insulations Ltd (the
CC prohibited a merger that would remove an independent competitor in an already concentrated market), James Budgett Sugars
Ltd/Napier Brown Foods plc (the CC concluded that although it
was likely that coordinated effects were present prior to the merger,
the merger did not make coordination significantly more sustainable or effective so an SLC could not be expected), Taminco NV/Air
Products and Chemicals Inc (the OFT cleared a merger that would
reduce the number of European players on the market from three to
two on the basis that Air Products and Chemicals Inc would in any
event withdraw from the market), and DS Smith Plc/Linpac Containers Ltd, (the CC cleared the merger but given the level of concern
expressed by customers, recommended that further investigation by
the OFT under the Competition Act and articles 101 or 102 of the
Treaty on the Functioning of the European Union (TFEU) would be
justified).
The joint OFT and CC guidelines indicate that, in their appraisal
of mergers, the UK authorities will also investigate vertical foreclosure effects, that is, mergers that might foreclose the market anticompetitively or increase the ability and incentive of parties to
collude in a market.
In the context of conglomerate mergers, adverse effects principally result from the fact that the merger may allow the merging
firms to foreclose competition through tying or bundling or gain
increased market power over a portfolio of products.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Save for the cases where a special regime applies (see question 8)
the substantive test for clearance is a solely competition-based test.

435

UNITED KINGDOM
23 To what extent does the authority take into account economic
efficiencies in the review process?

As explained in question 19, when considering whether the merger
may be expected to lead to an SLC, the OFT may consider what
efficiency gains are directly created by the merger and whether such
efficiency gains would have a positive effect on rivalry in the market so that no SLC would result. In addition, the OFT may take
efficiencies into account where they do not avert an SLC, but will
nonetheless be passed on after the merger in the form of customer
benefits. In this case, the exception to the duty to refer may apply.
In Digital Property Group/Zoopla in 2012, the OFT concluded that
the merger would have pro-competitive effects (an increased ability
to compete with the largest player in the market), which it analysed
within an efficiencies framework; however, it also concluded that
the loss of competition would be limited, so it is unclear whether
the OFT would have been able to clear the merger anyway, even in
absence of those pro-competitive effects.
If a merger is referred to the CC, the CC may also, when considering whether there is or will be an SLC, consider whether efficiency
gains that are directly created by the merger would increase rivalry
among the remaining firms in the market. In addition, if the CC
decides that the merger has resulted or will result in an SLC, it can
consider relevant customer benefits when deciding on the question
of remedies.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

If the CC concludes, by a two-thirds majority of the investigating
panel, that the merger will have an anti-competitive outcome, it must
take steps to remedy, mitigate or prevent the SLC and adverse effects
resulting therefrom. It may take remedial action itself to preserve or
restore the status quo, to increase the competition for the merged
firms or to prevent possible exploitative or anti-competitive behaviour on the part of the merged firm. It may also recommend the
taking of action by others.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Undertakings may be offered to remedy any identified adverse competition concerns at both the OFT stage (to prevent a reference to
the CC) and the CC stage (to remedy any adverse findings the CC
identifies following a reference).
The OFT may only accept undertakings in lieu of reference in
cases where it has concluded that the merger should be referred to
the CC. It has published guidance on the criteria it applies when considering whether to accept undertakings in lieu. Broadly, it will only
do so where it is confident that all potential competition concerns it
identified would be resolved without need for further investigation.
Consequently, they are only likely to be appropriate where the competition concerns raised are clear-cut and the remedies proposed are
capable of ready implementation. Although structural undertakings
are generally the more appropriate remedy, behavioural undertakings
may, in certain circumstances, be appropriate. The OFT may require
an upfront buyer in cases where the identity of the purchaser is central to the effectiveness of the remedy: in 2010, the OFT referred
the Sports Direct International/JJB transaction to the Competition
Commission following the failure of the parties to identify a suitable
upfront buyer for the five stores that were proposed to be divested to
remedy competition concerns. From 2011 to 2012 the OFT accepted
undertakings in five cases in lieu of a reference to the CC.
The ERRA will introduce a new statutory process in relation to
undertakings in lieu of reference. It enables parties to offer undertakings in lieu of reference once they have seen the reasoned decision
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to refer the case for a second-phase review. It incorporates statutory
deadlines for parties to offer and the OFT to consult on, and accept
or reject, the undertakings that are offered (see ‘Update and trends’).
Where a reference is made to the CC, and it finds an anti-competitive outcome, the CC must determine the appropriateness of taking
remedial action and the action to take. In doing so, the CC must have
regard to the need to achieve as comprehensive a solution as is reasonable and practicable to the SLC and any resulting adverse effects.
In respect of its own actions, the CC itself has the choice of seeking
undertakings or imposing orders. The CC’s order-making power is
broad but limited to the factors set out in the EA. The undertakings
that can be agreed are not so limited and therefore provide greater
flexibility. In each case the CC must consider the appropriateness of
remedies, their cost and proportionality and effectiveness.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Although there are no rules as to the types of conditions that are
applicable to divestments or other remedies, structural remedies generally provide for the disposal to take place within a specified and
reasonable time. The CC states that it cannot be prescriptive about
the period within which a divestment must be made but this will
normally have a maximum duration of six months. In deciding the
period, the CC takes into account all the circumstances including
market conditions and the adverse effects to be remedied. Ordinarily, the purchaser will have to be approved by the OFT or the CC,
or both. In appropriate cases (particularly where the identity of the
purchaser is central to the effectiveness of the remedy), an upfront
buyer may be required.
The ERRA is to introduce a 12-week statutory period for implementation of remedies at the end of the CMA’s second-phase review
(extendable by six weeks if there are special reasons).
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

See question 31.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Both an agreement which results (or would result) in enterprises ceasing to be distinct (ie, a merger situation), and any provision of the
agreement which is directly related and necessary to the implementation of the merger is exempt from Competition Act 1998 (CA)
(see schedule 1). The OFT’s substantive and procedural approach to
ancillary restraints generally follows that of the Commission (it will
only give guidance on ancillary status where the case gives rise to
novel or unresolved questions).
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Both the OFT and the CC generally give third parties the opportunity to intervene and frequently rely on the views of such parties
for the verification of information. The OFT will seek the views of
third parties (eg, competitors, major customers or suppliers) and will
seek third-party views in all public merger situations by means of
an invitation to comment notice published through the Regulatory
News Service and on the OFT’s website. Third parties also have the
opportunity to comment on the purpose and effect of any proposed
undertakings in lieu of a reference.
Similarly, where a merger has been referred to the CC, the CC
requires information about the markets involved and invites evidence
both from main parties and third parties likely to be affected by the
Getting the Deal Through – Merger Control 2014
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Update and trends
In April 2014 the ERRA will bring into effect some significant changes
to the UK merger system. In particular: the two competition agencies
are to be merged into the single CMA, meaning that both phases
of the merger investigation will be conducted by the CMA; although
the voluntary merger regime is to be retained, the CMA will be able
to intervene and take suspsensory steps at an early stage in deal
discussions and order the unwinding of integration that has already

merger. The CC will consider whether a public or joint hearing is
appropriate.
Third parties may also be able to bring judicial review proceedings to challenge any decision by which they are aggrieved (see question 32).
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Current government policy is to make the merger clearance process
more transparent. As stated in question 29, third parties are given
opportunities to comment. Although meetings with the OFT and
hearings in front of the CC are conducted in private, the CC may
decide to convene at least one public hearing in mergers considered
to be of particular public interest, at which third parties are invited
to make their views known.
Further, the EA provides for all decisions to be published
(although it is the policy of the OFT and CC to give an opportunity
to request the excision of confidential information from those decisions) and for the OFT to publish details of all undertakings and
orders that have been agreed and accepted or imposed under the Act
in a Public Register of Undertakings and orders that can be found
on the OFT’s website.
As regards protecting commercial information from disclosure,
account must also be taken of the Freedom of Information Act 2000
(FOIA), which confers a right for an applicant to be informed in writing of whether the public authority (which includes the OFT, CC and
sectoral regulators) holds information of the description specified in
the request and, if so, to have that information disclosed. Both the
OFT and CC have now issued publication schemes. Some important exceptions to the duty on the authority to disclosure information under the FOIA exist that may protect information provided
under the EA (eg, where disclosure would constitute an actionable
breach of confidence or is otherwise prohibited under another piece
of legislation).
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The EUMR (see chapter on merger control in the EU) provides for
cooperation between the European Commission and the national
competition authorities (NCAs) and the allocation of cases between
the European Commission and the NCAs respectively.
As a competent authority in the UK, the OFT receives details of
all mergers notified in Brussels. It examines each case, consults other
government departments as necessary, and provides the UK’s view
to DG Competition in Brussels where appropriate. The OFT also
represents the UK at hearings convened by the European Commission and attends Advisory Committee meetings.
Further, the EUMR provides for the transfer of cases between
the European Commission and the NCAs. The OFT will, if notified of a merger that has been notified to another NCA, send notice
to officials in that authority. The case-handlers will then exchange
views on the case without exchanging confidential information (the
parties can, by waiver, make exchange of confidential information
www.gettingthedealthrough.com

occurred; new statutory deadlines will be introduced for first phase
investigations (of 40 working days); the CMA will have broader powers
to obtain information; statutory time limits are to be introduced for the
remedies stage; and parties will be able to offer undertakings in lieu
of a second-phase reference after the first-phase decision to refer has
been made. Much of the detail on procedures will be clarified following
consultations on new CMA merger guidance.

possible). In Orange/T-Mobile, the OFT made an application for UK
aspects of the case to be remitted from the European Commission
to the UK authorities for consideration; following discussions with
the European Commission and Ofcom, however, it was able to satisfy itself that its concerns were fully met by the remedies offered to
the European Commission by the parties and withdrew its request.
The OFT and other NCAs may, in certain circumstances, consider
that a joint reference of the case to the European Commission under
ECMR, article 22 is more appropriate (see, for example, Procter &
Gamble/Sara Lee Air Care, Promatech/Sulzer and GE/Unison) than
several investigations at the national level (see EU chapter).
Judicial review
32 What are the opportunities for appeal or judicial review?

The EA provides the Competition Appeals Tribunal (CAT) with
power to review decisions adopted by the authorities in merger cases.
Any person aggrieved by a decision of the OFT, a decision of the secretary of state, or decision of the CC in connection with a reference
or possible reference can apply to the CAT. The EA provides that the
CAT is to apply ‘the same principles as [those] applied by a court on
an application for judicial review’.
In a number of cases, a third-party competitor has challenged an
OFT decision not to refer a merger to the CC; see, for example, IBA
Health Ltd v OFT (successful challenge to the decision of the OFT
in the CAT not to refer a merger between iSoft and Torex to the CC,
(upheld on appeal to Court of Appeal), Unichem v OFT (the CAT
again quashed, at the request of a third-party competitor, a decision
by the OFT not to refer a merger to the CC on the grounds that the
OFT had failed to test and verify key evidence sufficiently) and in
Celesio v OFT (application dismissed)
In Somerfield/Morrisons, a challenge was made to the CC’s decisions that the merger between the parties would result in an SLC
and that Somerfield should divest itself of certain stores to approved
buyers. The CAT held that in deciding what was reasonable action
appropriate for remedying, mitigating or preventing an SLC created,
the CC had a clear margin of appreciation. In Stericycle, the CAT
held that the CC had acted reasonably and within its margin of discretion in ordering the parties to the transaction to unwind parts
of their integration and in appointing a hold-separate manager. In
January 2010, however, the CAT quashed the decision of the CC in
relation to Ticketmaster/Live Nation; this followed the concession by
the CC that the appellant (CTS Eventim) had an arguable case that
the CC’s procedure had not been fair. In May 2010, the CC cleared
the transaction for a second time.
In January 2010, the Court of Appeal heard its first appeal from
the CAT of a CC decision; it upheld the decisions of the CC and
secretary of state in relation to BSkyB’s acquisition of a 17.9 per cent
stake in ITV plc.
33 What is the usual time frame for appeal or judicial review?

An application to the CAT for judicial review must be made within
four weeks of the date on which the applicant was notified of the
disputed decision, or the date of publication of the reasons for the
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decision, whichever is the earlier. The few cases that have been heard
by the CAT under the EA regime have generally been dealt with
quickly, within two to five months, and in some cases within a month
of the case being registered with the CAT (for example, IBA Health
Ltd v OFT and Ticketmaster/Live Nation (following the CC’s concession – see question 32)).
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

Between 1 April 2012 and 31 March 2013, the OFT considered
100 mergers and merger proposals. During this period, 14 references
were made to the CC (and undertakings in lieu of a reference to the
CC were accepted in 10 cases). In the seven cases decided by the CC
in this period, an SLC was found in four.

Freshfields Bruckhaus Deringer
35 What are the current enforcement concerns of the authorities?

Merger references considered and being considered by the CC over
the past few years have related to a broad range of sectors including
treasury management services, car clubs, tail lift spare parts, computer games and software, genealogy services, frozen ready meals,
buses, supermarkets, inflight catering, sea ferries, agro-chemical
products, casinos and soft drinks.
36 Are there current proposals to change the legislation?

The UK merger regime will be significantly reformed by the ERRA
in April 2014 (see ‘Update and trends’ ).

Our international antitrust, competition and trade practice
With more than 50 partners and 260 specialists based in Asia, Europe and the US we
are able to support clients wherever and whenever they need us. We act regularly as
lead global counsel in large scale multijurisdictional transactions. In those jurisdictions
where we do not have offices, we have established strong relationships with recognised
local law firms to provide clients with a seamless worldwide service.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Section 7 of the Clayton Act, enacted in 1914 and amended in 1950,
is the principal US antitrust statute governing mergers and acquisitions. Section 7 prohibits acquisitions of assets or stock where ‘the
effect of such acquisition may be substantially to lessen competition,
or to tend to create a monopoly’. Transactions may also be challenged
under section 1 or 2 of the Sherman Act as unreasonable restraints
of trade or as attempts at monopolisation. The Federal Trade
Commission (the FTC) also has the authority under section 5 of
the FTC Act to challenge a transaction as an ‘unfair method of
competition’.
The Hart-Scott-Rodino Antitrust Improvements Act of 1976 (the
HSR Act) was enacted to give the federal agencies responsible for
reviewing the antitrust implications of mergers and acquisitions – the
Federal Trade Commission and the Antitrust Division of the Department of Justice (collectively, ‘the antitrust agencies’ or ‘the agencies’)
– the opportunity to review the antitrust issues presented by certain
acquisitions of assets or voting securities before those acquisitions are
completed. Pursuant to congressional authorisation, the FTC, with
the agreement of the Antitrust Division, has promulgated detailed
and complex rules (the Rules) governing pre-merger notification
under the HSR Act. Both the HSR Act and the Rules were amended
significantly in February 2001, and the Rules again underwent significant revision in 2005.
The antitrust agencies also have jurisdiction to investigate and
challenge transactions under the US antitrust laws, whether or not
they have been notified under the HSR Act and whether or not they
have been consummated.
The Antitrust Division has exclusive federal responsibility for
enforcing the Sherman Act; the FTC is an independent administrative
agency and has exclusive responsibility for enforcing the FTC Act
and joint authority (with the Antitrust Division) over enforcement of
the Clayton Act. Although both agencies have jurisdiction to enforce
the antitrust laws, any given merger or acquisition will be examined
by only one of the two bodies. Which agency will concern itself with
any particular transaction is decided by informal discussions between
the two agencies and can often be predicted (but not with certainty)
on the basis of the agency’s relative familiarity with the industry or
companies involved.
Mergers and acquisitions can, under some circumstances, also be
challenged by private parties and by state attorneys general. The risk
of a challenge by private parties has been reduced somewhat by court
decisions requiring that such challengers demonstrate a threat that
they will be injured by the anti-competitive aspects of the transaction
(rather than, for example, by the new firm’s enhanced effectiveness
as a competitor). In situations where a private party has standing
to challenge a transaction, that party can seek the same remedies
(including divestiture) that are available to the government, although
a private party may be subject to certain equitable defences (such as
www.gettingthedealthrough.com

laches and ‘unclean hands’), which might protect a consummated
transaction from attack.
2

What kinds of mergers are caught?

The HSR Act requires parties to file a formal notification with the
Antitrust Division and the FTC – and to wait a specified number
of days (30 days in most transactions) while the designated agency
reviews the filings – before consummating certain acquisitions of
‘assets’ or ‘voting securities’. Thus, the HSR Act can apply to any
kind of transaction (be it an acquisition of a majority or minority interest, a joint venture, a merger or any other transaction that
involves an acquisition of assets or voting securities).
Although the term ‘assets’ is not defined in the HSR Act, the
agencies have taken the position that it should be given a broad
interpretation similar to that which it has been given by the courts in
interpreting section 7 of the Clayton Act. Under these principles, it
is clear that acquisitions of assets – within the meaning of the HSR
Act – will include acquisitions of both tangible and intangible assets.
The acquisition of exclusive patent licences, for example, may require
notification.
The Rules define ‘voting securities’ broadly to include, generally speaking, any security in a corporate entity that either currently
entitles the holder to vote for the election of directors, or is convertible into such a security. The acquisition of securities that do not at
present possess, or are not convertible into securities that will possess, such voting power is exempt from the HSR Act. Although they
are defined as voting securities, the Rules exempt the acquisition of
convertible securities, options and warrants at any time before they
have been converted or exercised. It may, however, be necessary to
make a filing before such securities can be converted (provided that
the relevant jurisdictional tests are met at the time of conversion).
An acquisition of interests in a non-corporate entity (eg, LLCs
and partnerships) that confers the right to either 50 per cent or more
of the profits or, in the event of dissolution, 50 per cent or more
of the assets of the entity is considered to be an acquisition of the
underlying assets of the entity. In other words, the Rules do not treat
non-corporate interests as ‘voting securities,’ regardless of the voting
rights that those interests may have.
3

What types of joint ventures are caught?

If it involves an acquisition of non-corporate interests or voting securities, the formation of a for-profit joint venture may be subject to
the HSR Act. (Generally, not-for-profit joint ventures are exempt,
although in certain cases they may be reportable.) The Rules contain
a special provision governing the formation of new corporations and
corporate joint ventures (new companies). As a general matter, where
two or more persons contribute to form a new company, and as a
result receive voting securities of this new company, the Rules treat
the contributing parties as acquiring persons, and the new company
as the acquired person. In these cases, the Rules provide a special

439

UNITED STATES
jurisdictional test based on the size of all contributors and the size of
the new company itself.
Additionally, if the acquisition is of interests in a joint venture
that is formed as a non-corporate entity, only the acquiring person (if
applicable) that will hold 50 per cent or more of the interests in the
entity will be subject to HSR reporting obligations. If no acquiring
person will hold 50 per cent or more following the acquisition, the
non-corporate joint venture is not reportable.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The requirement to comply with the HSR Act is not limited to transactions that involve a change of control. As explained in greater
detail below, any acquisition that results in the acquiring person
holding more than $70.9 million worth of the voting securities of
another company (as adjusted annually each February to reflect
changes in GNP) may require a filing, even if that amount represents
a very small percentage of the total outstanding stock of the target.
(However, acquisitions of less than 50 per cent of a non-corporate
entity are not reportable.)
The HSR Rules do include a definition of ‘control’. However, this
definition is used primarily to determine which companies should be
included within the ‘acquiring’ or ‘acquired’ persons (see below). The
basic principles used in determining if control exists are as follows:
• controlling a corporate entity means either holding 50 per cent
or more of its outstanding voting securities, or having the contractual power presently to designate 50 per cent or more of its
directors;
• controlling a partnership, LLC, or other non-corporate entity
means having the right to either 50 per cent or more of its profits
or, in the event of its dissolution, 50 per cent or more of its assets;
• a natural person will never be deemed to be controlled by any
other entity or person; and
• controlling a trust means having the contractual power to
appoint 50 per cent or more of the trustees.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The initial determination of whether the notification requirements of
the HSR Act may be applicable to a particular acquisition of assets
or voting securities focuses upon the following jurisdictional issues:
• whether either the acquiring or acquired persons are engaged
in US commerce or in any activity affecting US commerce (the
commerce test);
• the amount of voting securities or assets which will be held as
a result of the acquisition (the size-of-the-transaction test); the
dollar thresholds are adjusted annually to reflect changes in the
GNP;
• where the size of the transaction is $283.6 million (as adjusted
annually) or less but greater than $70.9 million (as adjusted
annually), the magnitude of the worldwide sales and assets of
the acquiring and acquired persons (the size-of-the-parties test)
(as noted, the dollar thresholds are adjusted annually); and
• whether any exemptions apply to the transaction.
The commerce test

This requires that either the acquiring or acquired party be engaged
in US commerce or in any activity affecting US commerce.
The size-of-the-transaction test

The size-of-transaction test looks at the assets or voting securities
that will be held by the acquiring person as a result of a proposed
acquisition. In other words, any voting securities or, in some cases,
assets held by the acquiring person prior to the transaction, together
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with those assets or voting securities to be acquired in the acquisition in question, must be considered. Likewise, the acquisition of
non-corporate interests of an entity must be aggregated with any
interests currently held by the acquiring person in that same entity
to determine whether or not the acquiring person holds 50 per cent
or more of the entity, thus potentially requiring HSR notification.
An HSR filing is not required in connection with any particular acquisition unless it will result in the acquiring person holding
assets or voting securities having an aggregate total value in excess
of $70.9 million (as adjusted annually). In most cases, this threshold
is cumulative. For example, if an acquirer already owns $50 million
of voting securities of an issuer, and seeks to acquire $30 million in
voting securities of that same issuer, the $30 million acquisition will
result in the acquirer ‘holding’ voting securities of $80 million.
However, while the acquisition of a 50 per cent or more interest
in a non-corporate entity is considered an acquisition of the assets of
the entity, the value of the interest is not the value of 100 per cent of
the underlying assets, but rather only of the percentage interest held
as a result of the acquisition.
The size-of-the-parties test

The size-of-the-parties test does not apply to transactions resulting in
holdings valued in excess of $283.6 million (as adjusted annually).
For all smaller transactions, the test remains in effect.
The size-of-the-parties test looks at the size of both the acquiring
and acquired person and, generally speaking, is satisfied if one party
(including all entities in its corporate family) has worldwide sales or
assets of $14.2 million or more (as adjusted annually), and the other
has worldwide sales or assets of $141.8 million or more (as adjusted
annually). Sales and assets, as a general rule, are defined as those
set forth in an entity’s last regularly prepared income statement and
balance sheet.
It is important to note that ‘acquiring person’ and ‘acquired
person’ are terms of art under the HSR Act and the Rules. To summarise a complex definition, these terms include not only the entity
making the acquisition and the entity being acquired, but also the
entire corporate family of which each is a part. Thus, assuming that
an entity’s assets or sales, or both, are $141.8 million or more, a
purchase or sale of assets or voting securities by any subsidiary of
that entity would satisfy the size-of-the-parties requirement under the
HSR Act if the other party to the transaction was part of a corporate
family that had assets or sales of $14.2 million or more (as adjusted
annually).
Exemptions

Once it is determined that a proposed transaction meets the jurisdictional tests described above, the next step in determining if a
pre-merger notification filing is required is examining whether the
transaction qualifies for any of the exemptions set forth in the HSR
Act or the Rules.
There are a variety of such exemptions, each of which excuses
certain categories of transactions from the notification and waiting
requirements of the HSR Act. For example, the notification requirements do not apply to:
• the acquisition of non-voting securities;
• certain acquisitions of voting securities ‘solely for the purpose of
investment’;
• the acquisition of goods or realty in the ordinary course of
business;
• certain acquisitions that require the prior approval of another
federal agency;
• stock dividends and splits;
• certain acquisitions by securities underwriters, creditors, insurers
and institutional investors; and
• certain financing transactions where the acquiring person contributes only cash to a non-corporate entity and will no longer
control the entity after it realises its preferred return.

Getting the Deal Through – Merger Control 2014

Davis Polk & Wardwell LLP
The FTC has also adopted a specific set of exemptions applicable to
transactions involving non-US companies in which the US sales or
assets involved are both below certain thresholds (as adjusted annually). These are described in detail in question 8.
The application of each of these exemptions will, of course,
depend upon the particular circumstances of the transaction, and
upon the limits and conditions to those exemptions set forth in the
HSR Act and the Rules.
Finally, as noted above, transactions that fall below the HSR
thresholds or are otherwise exempt from HSR reporting can still be
investigated and challenged, even after they are consummated. The
most recent challenges are described in greater detail in response to
question 24.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

If the threshold requirements described above are met and no exemption is available (such as those described above), filing under the
HSR Act is mandatory; that is, the proposed transaction cannot be
consummated until the filing is completed and applicable waiting
periods, discussed below, have expired. There is no scheme for voluntary filings as such, but parties to non-reportable transactions can
bring their transaction to the attention of the agencies.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

In certain circumstances, the acquisition of foreign assets or voting
securities of a foreign company is exempt from the pre-merger notification requirements of the HSR Act. The Rules reflect the agencies’
views that certain foreign acquisitions may affect competition in the
US, but that pre-merger notification should not be required if there
is insufficient nexus with US commerce.
Acquisitions of foreign assets

The HSR Rules provide that acquisitions of foreign assets by US and
non-US companies shall be exempt from the HSR Act unless the foreign assets that would be held as a result of the acquisition generated
sales in or into the US exceeding $70.9 million during the acquired
person’s most recent fiscal year. Even if the acquisition exceeds this
threshold (as adjusted annually), the acquisition will nonetheless be
exempt if:
• both the acquiring and acquired persons are foreign;
• the aggregate sales in or into the US in the most recent completed
fiscal year and the aggregate total assets in the US of the acquiring person and the acquired person are both less than $156.0
million; and
• the assets that will be held as a result of the transaction are valued
at $283.6 million or less.
Acquisitions of voting securities of a non-US issuer

With respect to acquisitions of a foreign issuer by a US person, the
Rules provide that such an acquisition shall be exempt from the HSR
Act unless the foreign issuer (together with any entities it controls)
either holds assets in the US valued over $70.9 million, or made
aggregate sales in or into the US of over $70.9 million in the most
recent fiscal year. The Rules also make clear that if interests in several
foreign issuers are being acquired from a common parent company,
the assets and sales of all of the target companies must be aggregated
in order to determine whether either of the $70.9 million thresholds
described above (as adjusted annually) is exceeded.
With respect to acquisitions of voting securities of a foreign issuer
by a foreign person, the Rules provide that such an acquisition shall
be exempt unless it confers on the acquiring person control of the
target issuer (ie, it is an acquisition that will give the acquiring person
50 per cent or more of the voting stock of the target) and the target,
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again, either holds assets in the US valued at more than $70.9 million, or made aggregate sales in or into the US of more than $70.9
million in the most recent fiscal year. As with acquisitions by US
persons, if controlling interests in multiple foreign companies are
being acquired from the same parent company, the US assets and
sales of all of the target companies must be aggregated to determine
whether either of the $70.9 million thresholds (as adjusted annually)
is exceeded. Even if either of the $70.9 million thresholds described
above (as adjusted annually) is exceeded, the transaction will nonetheless be exempt where:
• both the acquiring and the acquired persons are foreign;
• the aggregate sales in or into the US in the most recent completed
fiscal year and the aggregate total assets in the US of the acquiring person and the acquired person are both less than $156.0
million; and
• the value of the voting securities that will be held as a result of
the transaction is $283.6 million or less.
Finally, if both foreign assets and foreign voting securities are being
acquired from the same acquired person, the US sales attributed to
both the assets and to the foreign issuer must be aggregated to determine whether the $70.9 million threshold (as adjusted annually) is
exceeded.
The Rules also provide an exemption from the requirements of
the HSR Act for acquisitions of foreign assets or voting securities
where the parent of the buyer or seller is the government of that same
foreign jurisdiction.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Certain industries (including banking, telecommunications and
media, transport and energy) have special legislation governing mergers and acquisitions. In these industries, approval of other federal
agencies may be required for certain transactions. Transactions in
some industries may require review by both the antitrust agencies
and the agency more specifically charged with overseeing the industry (for example, the Federal Communications Commission for telecommunications mergers). Other industries have certain restrictions
on foreign ownership of US assets. Finally, transactions that have
national security implications may also require special notification
and approval by the Committee on Foreign Investment in the United
States (CFIUS) (organised within the US Department of Treasury).
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

There is no specific deadline for making a filing under the HSR Act.
The parties can submit their filings at any time after the execution
of a letter of intent (which can be non-binding) or a definitive agreement. However, it is crucial to note that if a transaction is covered by
the HSR Act, it cannot be consummated until all required filings have
been made and the applicable waiting periods have been observed.
Additionally, even after filings are submitted, it is a violation of the
Act for an acquiring party to take steps that have the effect of transferring beneficial ownership of the target business to the acquirer
prior to the expiry of the waiting period. Failure to comply with the
HSR Act can result in a fine of up to $16,000 per day and the agencies may seek to unwind a transaction that has been consummated
in violation of the HSR Act.
In general, the level of compliance with the HSR Act has been
extremely high. In those instances in which a required filing has not
been made, or the waiting period not observed, the agencies have not
hesitated to seek significant penalties. The agencies have obtained
fines in nine matters during the last seven fiscal years, ranging from
$250,000 to $1.4 million.
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10 Who is responsible for filing and are filing fees required?

If a transaction is subject to the filing requirements of the HSR Act,
parties to the transaction must make separate filings with the antitrust agencies. All acquiring persons that are required to file must pay
a filing fee that is calculated according to the total value of the securities or assets to be held as a result of the transaction. The parties
may agree to split the fee or even have the acquired person pay the
fee. Transactions valued at less than $141.8 million are subject to a
filing fee of $45,000. Transactions valued at $141.8 million or more
but less than $709.1 million are subject to a filing fee of $125,000.
Transactions valued at $709.1 million or more are subject to a filing
fee of $280,000. This fee must be submitted at the time the notification form is filed, or the waiting period will not begin.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

If a transaction is subject to the HSR Act, and a filing is thus required,
the acquisition must be delayed for a 30-day period (or, in the case
of a cash tender offer or a transfer in bankruptcy covered by 11 USC
section 363(b), a 15-day period) while the agencies review it. If the
agencies take no action, the transaction may be consummated when
the waiting period has expired. The agencies do not issue a formal
decision clearing a transaction.
To the extent that a merger is subject to the HSR Act, the initial
waiting period generally begins as soon as both parties to the transaction have made the requisite filing with the antitrust agencies. In cases
involving tender offers and other acquisitions of voting securities
from third parties, the waiting period begins as soon as the acquiring person has made the requisite filing, although the acquired party
must file within a prescribed time.
If any deadline for governmental action falls on a weekend or
a legal public holiday, the deadline is automatically extended to the
next business day.
Early termination of the waiting period

The parties may request that the antitrust agencies terminate the
waiting period before it has run its full course, and the agencies may,
at their discretion, grant such requests. It should be noted that when
early termination is granted, the agencies are required to publish
notice of their action in the Federal Register. This notification only
identifies the acquiring person, the acquired person, and the acquired
entity. None of the confidential business information filed by the
parties is disclosed.
Extension of the waiting period

The agency responsible for reviewing a particular transaction may,
before the end of the initial 30-day waiting period, issue what is generally referred to as a ‘second request’ seeking additional information
from the parties to a transaction (see question 18). The issuance of a
second request extends the waiting period to the 30th day (or, in the
case of a cash tender offer or a transfer in bankruptcy covered by 11
USC section 363(b), the 10th day) after the date of substantial compliance with the request for additional information. The procedural
aspects of a second request are discussed further below.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

A transaction subject to the HSR Act may not close prior to the
expiry or early termination of the applicable waiting period or periods. Failure to comply can result in a fine of up to $16,000 per day
and the agencies may seek to unwind a transaction that has been
consummated in violation of the Act. As noted in question 9, the
agencies have imposed fines for failure to file and observe the waiting period.
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Most recently, in September 2012, Biglari Holdings, Inc (Biglari),
a publicly traded diversified US holding company, was fined
$850,000 for failure to file and observe the waiting period prior to
closing certain acquisitions of shares of Cracker Barrel Old Country Store, Inc (Cracker Barrel) in June 2011. The FTC alleged that
Biglari’s incremental acquisitions of Cracker Barrel stock resulted in
Biglari’s aggregate holdings of Cracker Barrel exceeding the minimum (then $66 million), and no exemption from submitting a filing,
such as for an acquisition ‘solely for the purpose of investment’, was
available (because the conduct of officers of Biglari around the time
of the acquisition indicated an intent to influence management and
propose business strategy).
Merging parties may also be fined for ‘gun jumping’ – taking
steps that have the effect of transferring beneficial ownership of the
target business prior to the expiry or early termination of the applicable waiting period or periods. In the most recent example of such an
enforcement action, the Antitrust Division, in January of 2010, fined
Smithfield Foods and Premium Standard Farms for an alleged gunjumping violation where Smithfield entered into a merger agreement
with Premium Standard and reserved for itself the right to review certain contracts of Premium Standard. The Antitrust Division claimed
that the parties violated the HSR Act when Premium Standard submitted three large, multi-year contracts to Smithfield for approval,
alleging that this action was sufficient to show that the acquirer had
taken ‘operational control’ of the target prior to the expiry of the
HSR Act waiting period. The parties agreed to pay a $900,000 fine.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Unless an exemption applies, sanctions are applied in cases involving
closing before clearance in foreign-to-foreign mergers in the same
manner as the sanctions are applied to domestic transactions. For
example, in 1997, Mahle GmbH (Mahle), a German piston manufacturer, and Metal Leve, SA (Metal Leve), a Brazilian competitor,
were each fined $2.8 million for failure to file and observe the HSR
waiting period prior to closing an acquisition by Mahle of 50.1 per
cent of Metal Leve. Both companies manufactured diesel engine parts
through US subsidiaries.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

There are no special remedy rules or practices applicable to foreignto-foreign mergers. If the transaction gives rise to competitive issues
in the United States, those issues must be resolved before the transaction can proceed.
15 Are there any special merger control rules applicable to public
takeover bids?

The Rules contain provisions that are applicable only to tender
offers. As noted in question 11 in the discussion of the waiting periods, if the transaction in question is a cash tender offer (or a transfer in bankruptcy covered by 11 USC section 363(b)), the statutory
initial waiting period is 15 days (instead of the usual 30 days). If a
second request is issued in such a transaction, the waiting period
is extended until the 10th day (instead of the usual 30 days) after
the date on which the acquiring person substantially complies with
the request. Also, for any tender offer, failure to substantially comply with a second request by the acquired person does not extend
the waiting period. Further, in cases involving tender offers or other
acquisitions of voting securities from third parties, the waiting period
begins when the acquiring person files. All other aspects of the HSR
Act are equally applicable to public and non-public transactions.
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16 What is the level of detail required in the preparation of a filing?

The Notification and Report Form (the Form) that must be submitted to comply with the HSR Act requires the filing party to provide
basic information about its US revenues, corporate organisation
and certain minority shareholdings of entities engaged in an industry similar to the target’s operations on a worldwide basis, and the
structure of the transaction, as well as a variety of business documents. In particular, the parties are required to submit: all studies,
surveys, analyses and reports which were prepared by or for any
officers or directors (of any entity within the filing party) for the
purpose of evaluating or analysing the acquisition with respect to
market shares, competition, competitors, markets, potential for sales
growth or expansion into product or geographic markets.
The antitrust agencies consider these documents highly relevant
to their initial evaluation of the antitrust implications of a transaction. The agencies also require submission of certain documents
analysing synergies or efficiencies to be achieved in the transaction.
Private equity and other investment funds making acquisitions must
also include certain activities of ‘associates’ and their portfolios that
are not ‘controlled’ (see the definition of control in question 4) by
the acquirer but are engaged in an industry similar to the target’s
operations. (Refer to the FTC’s website, www.ftc.gov/bc/hsr/index.
shtm, for the latest updates on Form requirements.)
Unlike, for example, the European Union’s form CO, completion of the Form does not require any discussion or description of
the relevant markets or the competitive conditions in those markets.
Preparation of the Form can take a number of days to a number of
weeks, depending principally on whether the company has submitted a filing in the recent past and on how the company organises its
data. To facilitate the process, the agencies recently amended their
procedures to allow electronic submissions.
17 What is the timetable for clearance and can it be speeded up?

As noted, if a transaction is subject to the HSR Act, the closing of the
transaction must be delayed for an initial 30-day waiting period (or,
in the case of a cash tender offer or a transfer in bankruptcy covered
by 11 USC section 363(b), a 15-day period) following the filing of the
Form. The parties may request that the antitrust agencies terminate
the waiting period before it has run its full course, and the agencies
may, at their discretion, grant such requests. If the agency decides to
issue a second request, the applicable waiting period will be extended
until the 30th day (or the 10th day in the case of a cash tender offer
or a transfer in bankruptcy covered by 11 USC section 363(b)) following substantial compliance with the requests for information and
documents arising from the second-phase investigation.
Although they have not taken a public position on expediting
requests for early termination as a result of economic circumstances,
the antitrust agencies have been sensitive to the need to complete
investigations of mergers involving distressed firms promptly. The
agencies generally grant requests for early termination swiftly for
transactions clearly raising no competitive concerns.
18 What are the typical steps and different phases of the investigation?

Once the parties to a transaction file their forms, the FTC will initially review the forms to ensure that they are complete and comport
with the transmittal rules. Then, the two antitrust agencies decide
between themselves which one of them will review the transaction
beyond the filings themselves and publicly available information. If
either the FTC or the Antitrust Division wants to conduct such further review of the transaction, it notifies the other agency and obtains
‘clearance’. If both agencies want to investigate the merger, the matter is assigned through an internal liaison process. Often, one of the
agencies will have greater expertise than the other with respect to a
particular industry or company.
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Once a transaction has been assigned to a particular agency, a
staff attorney will normally contact the parties’ lawyers to ask for
additional information. Responding to such a request is not mandatory during the initial waiting period, but a failure to respond may
leave the agency with important issues unresolved that may result
in the issuance of a formal second request. The FTC has published
guidelines listing the types of information and documents that may
be useful to provide during the initial waiting period (available on the
FTC’s website at www.ftc.gov/bc/hsr/hsrguidance.shtm).
Often, the information provided to the agency during the initial
waiting period will be sufficient to allow the agency to terminate
its investigation. It is not uncommon for the parties to submit some
form of letter or ‘position paper’ to the agency during the initial
waiting period, addressing the questions of the agency and explaining
in detail why the transaction will not substantially lessen competition or create a monopoly. It is also very common for the agency to
contact the parties’ customers and competitors to obtain additional
information regarding the industry, and to interview executives from
the merging firms.
For those mergers that continue to raise significant antitrust
issues at the end of the initial waiting period, the procedure available to the agencies is to issue a ‘request for additional information
and documentary material’ or, as it is more commonly referred to,
a ‘second request’.
A second request is a detailed set of interrogatories and document
demands designed to provide the agency responsible for reviewing
the transaction with information on issues such as market structure,
entry conditions, competition, marketing strategies, and the rationale
of the acquisition under review.
Compliance with a second request may be a burdensome and
time-consuming task, requiring the parties to a transaction to produce substantial volumes of documents and to answer detailed questions. The burden may be particularly great in cases involving parties
located outside the United States, because the rules require all documents submitted in response to a second request to be translated
into English.
However, the agencies have implemented a number of reforms
to the second request process designed to reduce the burdens associated with compliance by, among other things, limiting the scope
of initial document requests and the number of company personnel
whose files must initially be searched. Parties often negotiate with
the reviewing agency to attempt to further limit the scope of material requested.
Either during the period of compliance, or following the submission of the complete response, it is not uncommon for the agency
reviewing the transaction to take the sworn testimony of senior executives of the parties to the transaction. These oral examinations, or
depositions, can cover a wide range of issues and are usually designed
to explore the rationale for the transaction, entry issues, competitive
conditions and other strategic issues. The depositions can be useful
vehicles for the parties to put forward their views on the likely competitive impact of the transaction.
Following the parties’ compliance with the second request (which
can take a number of months), the agency responsible for reviewing
the particular transaction must decide whether to let the transaction
proceed, or whether to seek a court order enjoining the transaction,
or take other enforcement action for alleged violation of the antitrust
laws. Alternatively, the parties and the responsible agency may enter
into a ‘consent agreement’ – a form of settlement that is designed to
address the anti-competitive effect that the agency believes may result
if the transaction proceeds as planned. If the agency in question takes
no action, the parties are free to consummate the transaction at the
end of the second 30-day waiting period.
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Substantive assessment
19 What is the substantive test for clearance?

As noted earlier, the Clayton Act prohibits acquisitions the effect of
which ‘may be substantially to lessen competition or to tend to create a monopoly’. As a general matter, in merger cases, the US federal
courts have largely adopted the analytical methodology set out in the
Horizontal Merger Guidelines issued by the antitrust agencies. The
previous Guidelines were first released in 1992 to guide the antitrust
agencies’ determination whether to challenge a horizontal merger
and describe their approach to counsel and the business community.
The current, revised set was published on 19 August 2010 (www.ftc.
gov/os/2010/08/100819hmg.pdf).
The unifying theme of these Guidelines is that a merger should
not be permitted if it will create or enhance market power or facilitate its exercise. The agencies assess market power by analysing
whether the merged entity ‘is likely to encourage one or more firms
to raise price, reduce output, diminish innovation, or otherwise
harm customers as a result of diminished competitive constraints
or incentives.’
Under the Guidelines, the likelihood that a proposed transaction
will create or enhance ‘market power’ or facilitate its exercise may be
established either by direct evidence of likely anti-competitive effects
(or actual anti-competitive effects in cases of consummated transactions) or alternatively by circumstantial evidence.
Although the Guidelines have no force of law, they are highly
influential in the antitrust agencies’ future determinations whether
to challenge horizontal mergers. The 2010 Guidelines, in particular, downplay the importance of market definition in the horizontal
merger analysis, and place a greater emphasis on alternative measurements of anti-competitive effects. Because most horizontal merger
investigations in the US are resolved at the agency level, rather than
challenged in court, the revised Guidelines provide important insight
into how best to address agency concerns.
20 Is there a special substantive test for joint ventures?

Joint ventures involving competitors that completely eliminate competition between the parties and that are intended to exist for at least
10 years are analysed in the same way as all other mergers or acquisitions. Other competitor collaborations are analysed by the agencies
pursuant to a framework described in the agencies’ 2000 ‘Antitrust
Guidelines for Collaborations Among Competitors’.
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22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The antitrust agencies can seek to enjoin only transactions that violate certain substantive antitrust statutes (section 7 of the Clayton
Act, section 5 of the FTC Act, and sections 1 and 2 of the Sherman
Act). The agencies have often pointed out that they do not and cannot take non-competition-related factors into account in analysing
a merger.
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Horizontal Merger Guidelines clarify how the antitrust agencies
analyse and evaluate claims that mergers will result in efficiencies and
lower prices. The FTC chairman was quoted in 1997 as saying that
presentation of efficiencies from a merger ‘won’t change the result in
a large number of cases, [rather they will have] the greatest impact in
a transaction where the potential anti-competitive problem is modest
and the efficiencies that would be created are great’.
The Guidelines’ discussion of economic efficiencies can be summarised as follows:
• they explain the relevance of efficiencies in merger analysis;
• they indicate that the agencies will only consider those efficiencies that are ‘merger-specific’, that is, efficiencies that could not
be achieved by the parties in the absence of the merger;
• they make it clear the parties to a merger will have to substantiate any efficiency claims by ‘reasonable means’. Efficiency claims
will not be considered if they are vague or speculative; and
• they clarify the types of efficiencies that are more likely to be
accepted by the agencies. For example, reductions in production
costs that are achieved through a consolidation of underutilised
manufacturing facilities are more likely to receive favourable
consideration than are efficiencies relating to procurement, management or capital costs.
In sum, the Guidelines’ discussion of efficiencies provides a useful
clarification on the issue and makes explicit the actual practice of the
agencies in recent years. The Guidelines do not necessarily, however,
hold out the promise that merging parties are likely to encounter
less vigorous merger enforcement in the United States as a result of
presenting robust evidence of merger efficiencies.
Remedies and ancillary restraints

21 What are the ‘theories of harm’ that the authorities will investigate?

24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

Market share analysis is only one method of antitrust analysis in the
US. The responsible agency, if it believes that the transaction may
raise competitive concerns, will examine all aspects of competition in
the relevant markets. In recent years, the agencies have been particularly concerned about transactions that have combined competitors
that sell products or services that are especially close substitutes for
each other, which could give rise to unilateral effects, as well as the
possibility of coordinated effects. (See the agencies’ 2010 Horizontal
Merger Guidelines for a more detailed discussion of unilateral and
coordinated effects.)
Elimination of potential competition – where one of the merging firms is about to enter the relevant market – has also been a
concern, particularly in pharmaceutical mergers. Vertical concerns
are less common, but a number of transactions have been subject to
the consent decrees, which the agencies based on vertical theories (see
the 2011 Comcast/NBC Universal joint venture, where the Antitrust
Division and the Federal Communications Commission imposed several undertakings, and Google’s acquisition of ITA Software, which
are further described in question 25). Finally, conglomerate theories
or ‘portfolio effects’ have not, as such, been a genuine source of
concern to the antitrust agencies in recent times.

The antitrust agencies have the power to subpoena documents and
information in a merger investigation. In addition, the agencies
have the authority to seek an injunction in federal court prohibiting
completion of a proposed transaction. The FTC may also bring an
administrative proceeding to determine the legality of a merger or
other transaction. The agencies do not have the authority to preliminarily enjoin a transaction themselves; but if a court preliminarily
enjoins a transaction, both agencies may seek a permanent injunction
from the court. In addition, the FTC may issue an order, following administrative trial, permanently enjoining the transaction. As a
practical matter, however, parties usually abandon a transaction if a
preliminary injunction is issued. As noted, mergers and acquisitions
can, under some circumstances, also be challenged by state attorneys
general and private parties.
If the responsible agency believes that all relevant information
has not been provided in the parties’ filings or in the parties’ response
to a request for additional information, the applicable waiting period
will not commence until all information has been provided. The FTC
has recently challenged the sufficiency of an acquirer’s responses to a
second request (which led to a temporary settlement with the agency
but, ultimately, abandonment of the transaction).
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Failure to comply with any provision of the HSR Act may result
in a fine of up to $16,000 for each day during which the person is in
violation of the HSR Act. The agencies have imposed very substantial fines (up to $5 million) on parties for completing transactions
without observing the requirements of the HSR Act. The agencies
may also seek injunctive relief to prevent a violation of the HSR Act.
In addition, if a transaction has been completed in violation of
the HSR Act and is believed to violate the antitrust laws, the agencies
may seek to undo the transaction through an action in the district
court. This would be more likely where the agency believes the acquisition also violated the substantive merger laws.
Finally, as noted in question 5, the antitrust agencies have jurisdiction to investigate and challenge transactions that fall below the
HSR Act notification thresholds, even after they are consummated.
They have challenged 13 such transactions since December 2008, in
industries including pharmaceuticals, medical diagnostics, medical
devices, chemical additives (oxidates), educational marketing databases, voting machines, and food processing.
In April 2013, the FTC filed a complaint against Graco, Inc
and a simultaneous consent decree based on two acquisitions Graco
made of competitors in the ‘fast set equipment’ (FSE) market in 2005
and 2008 (neither deal required an HSR filing). In prior challenges
to consummated mergers, the agencies have usually required the
divestiture of assets sufficient to replicate the competitor that was
acquired. However, these options were not available in the Graco
matter because the acquired companies had been fully integrated
into Graco’s operations, and separation was no longer possible. This
prompted the FTC to adopt a settlement that incorporates some
novel elements. In particular, Graco agreed to settle a private litigation it had brought against another competitor and license certain
technology to that competitor. In addition, Graco is prohibited from
retaliating against distributors that carry competing FSE products or
from entering into exclusive contracts with its distributors or from
offering to its distributors ‘loyalty discounts’ above certain levels.
In January 2013, the DOJ filed suit against Bazaarvoice, Inc,
challenging its June 2012 acquisition of PowerReviews in a transaction that was not reportable under the HSR Act. The complaint
alleged that Bazaarvoice engaged in the transaction in order to eliminate its primary rival and cited numerous internal hot documents.
The agencies seek divestiture of enough assets to create a separate,
distinct and viable business equivalent to the acquired entity.
In October 2012, the FTC filed a complaint and simultaneous
consent order in the matter of Magnesium Elektron North America,
Inc (MEL). The complaint alleged that MEL’s non-reportable $15
million acquisition of Revere Graphics Worldwide, Inc (Revere) in
2007 resulted in a merger-to-monopoly because the two companies
had been the only two suppliers in the market for magnesium plates
for photo engraving. The consent decree required MEL to divest the
Revere photo engraving products acquired through the transaction.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

If the agency responsible for a given transaction determines that the
transaction may harm competition in a relevant market, the parties and the agency may attempt to negotiate some modification to
the transaction or settlement that resolves the competitive concerns
expressed by the agency. The most common form of such a settlement is a consent order, pursuant to which the acquiring company
agrees to divest a certain portion of its existing assets or a portion of
the assets it will acquire.
In the context of certain acquisitions, the antitrust agencies have
indicated that, before they will enter into a consent order, the parties must identify an acceptable buyer for the businesses that are to
be sold and must enter into a definitive divestiture agreement with
such a buyer (with the buyer being approved by the responsible
agency). Furthermore, consent orders require that the divestiture
www.gettingthedealthrough.com
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be completed within a fixed period of time. If the divestiture is not
completed within this period, a trustee can be appointed to complete
the divestiture.
Behavioural remedies may also be imposed, though they have
been uncommon in practice. However, the imposition of such remedies, which are often uniquely tailored to the merger concerned and
require detailed prospective monitoring, has been on the rise where
mergers may present vertical foreclosure issues.
In January 2010, the Antitrust Division imposed, as a condition
of the merger between Ticketmaster and Live Nation, which combined the country’s primary ticketing service provider and largest
concert promoter, certain ‘anti-retaliation’ restrictions, prohibiting
the merged firm from retaliating against any concert venue owner
that chooses another firm’s ticketing or promotional services. The
conditions included allowing former Ticketmaster clients to retain
a copy of ticketing data generated while a Ticketmaster client. The
Antitrust Division also imposed a ‘firewall’ preventing the merged
firm from using information obtained from its ticketing business
in its promotions and artist management businesses. The Antitrust
Division’s settlement lasts for 10 years. In February 2010, the FTC
imposed a similar firewall as a condition of PepsiCo’s acquisition of
its two largest independent bottlers and distributors, restricting its
access to confidential business information of rival Dr Pepper Snapple Group. The two acquired firms also distribute Dr Pepper Snapple
carbonated soft drinks. In January of 2011, the Antitrust Division
required that Comcast and General Electric’s NBC Universal business (NBCU), as a condition of a joint venture between Comcast
and NBCU, provide online video distributors (OVDs) with access
to their video programming on terms comparable to those given to
traditional multichannel video programming distributors. Conditions also included prohibitions on restrictive licensing practices,
which serve to limit distribution of content to OVDs, and retaliation
against any other content provider for providing programming to an
OVD. Most recently, in April 2011, the Antitrust Division allowed
Google’s acquisition of ITA Software to proceed on condition that
Google continue to license and improve ITA’s software product, on
which a large number of online travel intermediaries rely. Google’s
acquisition of ITA was considered to be its first step toward entering
the online travel search market, and the Antitrust Division expressed
concern that Google’s ownership of ITA’s software would give the
former the incentive to foreclose competitors’ access to ITA or significantly degrade the quality of the software available to them. (See
‘Update and trends’ for more detail on these recent settlements.)
The Antitrust Division, on 17 June 2011, released a revised version of the Antitrust Division’s Policy Guide to Merger Remedies,
which is intended to provide guidance to Antitrust Division staff
in their work analysing proposed remedies for mergers, including
structural (divestment) remedies, conduct (behavioural) remedies,
and ‘hybrid’ or combination remedies. The Policy Guide is available
at www.justice.gov/atr/public/guidelines/272350.pdf.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

In fashioning an acceptable divestiture, the agencies’ goals are to
eliminate the competitive problems raised by the transaction, find
a buyer that can effectively and rapidly ‘step into the competitive
shoes’ of the divesting party, and ensure that the buyer has all of
the assets necessary to enable it to be an effective competitor. In this
regard, the Federal Trade Commission has published a helpful guide
to its divestiture process entitled ‘Frequently Asked Questions About
Merger Consent Order Provisions’ (www.ftc.gov/bc/mergerfaq.
htm) and a Statement of the Bureau of Competition on Negotiating
Merger Remedies (www.ftc.gov/bc/bestpractices/bestpractices.shtm).
The Department of Justice has also issued its Policy Guide to Merger
Remedies (www.usdoj.gov/atr/public/guidelines/205108.htm).
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Update and trends
HSR Premerger Notification Amendments
In August 2012, the FTC published a notice of proposed rulemaking,
setting forth proposed amendments to the HSR Rules aimed at
clarifying – and effectively expanding – the scope of transactions
involving the transfer of rights to a patent in the pharmaceutical,
biologics, and medicine manufacturing industries that may be subject
to the notification and waiting period requirements of the HSR Act.
While patents have always been viewed as ‘assets’ for HSR
reporting purposes, it has not always been clear when an exclusive
patent licence qualifies as an acquisition of an asset for HSR filing
purposes. The FTC’s Premerger Notification Office (PNO) previously
analysed intellectual property transactions of this type by focusing
on whether the exclusive rights to ’make, use and sell’ under a
patent were being transferred. Only when the full bundle of rights
was transferred did the PNO view the transaction as a transfer of
an ‘asset’ potentially reportable under the HSR Act. Specifically, if a
licensor retained the right to manufacture a product or compound,
even if exclusively for the licensee, the PNO viewed the transaction as
akin to a non-reportable distribution agreement rather than an asset
acquisition.
The proposed amendments change this view and would require
reporting under the HSR Act of exclusive patent rights transfers,
even when the licensor retains certain manufacturing and/or
co-development, co-promotion, and co-marketing rights. As proposed,
the transfer of patent rights will constitute an asset acquisition
potentially reportable under the HSR Act if ‘all commercially significant
rights’ to a patent ‘for any therapeutic area (or specific indication
within a therapeutic area)’ are transferred. The proposed amendments
make clear that ‘all commercially significant rights’ are transferred
even when the patent holder retains what is further defined as ‘limited
manufacturing rights’ and/or ‘co-rights’. It is unclear when or if these
proposed amendments to the HSR Rules will become effective.
In June 2013, following a period of public comment, the FTC
published rules that formalise the long-standing position of the
FTC’s PNO regarding the withdrawal of an HSR filing, as well as the
withdrawal and re-filing of an HSR filing without paying an additional
fee. The withdraw and re-file procedure, entirely under the control
of HSR filers, allows additional time to review a transaction during
the initial waiting period, thus potentially avoiding a costly second
request. This procedure had been used informally for 30 years. The
new rules also establish a procedure for the automatic withdrawal
of an HSR filing when filings are made with the US Securities and
Exchange Commission (SEC) announcing that a transaction has
been terminated. The new rule aligns the treatment of abandoned

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

As stated above, the range of remedies are the same for domestic
and foreign transactions. In most transactions, remedies involve the
divestiture of certain assets, a business line or intellectual property (or
a combination thereof) of one of the parties that overlaps in the geographic or product market of the other party. Sometimes, one party
is required to license certain intellectual property to a third-party
competitor (or potential competitor). The agencies do not discriminate between foreign-to-foreign mergers and those involving domestic undertakings when imposing remedies, so long as the requisite
anti-competitive effect in the United States is found.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The HSR review process does not result in affirmative ‘clearance’ or
‘approval’ of a transaction or any ancillary arrangements. Instead,
if the agencies decide not to challenge a transaction, the applicable
waiting period expires and the parties are free to close the transaction. The agencies retain the legal right to challenge the transaction
or any ancillary arrangements in the future, although, as a practical
matter, this is not very likely.
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transactions by the FTC and the Department of Justice with the
requirements of the SEC regarding public announcements of the
termination of a transaction.
Litigation
In 2013, the Antitrust Division filed suit to prevent the consummation
of Anheuser-Busch InBev’s (ABI) proposed acquisition of Grupo Modelo
(Modelo). On 28 June 2012, ABI agreed to acquire Modelo for $20.1
billion. ABI and Modelo were the largest and third-largest beer firms in
the United States, respectively, together controlling about 46 per cent
of United States beer sales. MillerCoors is the nation’s second-largest
beer company, accounting for approximately 29 per cent of sales.
On 31 January 2013, the DOJ filed suit to enjoin the transaction.
According to the complaint, the proposed merger would raise beer
prices for consumers and result in less innovation. The complaint
alleged that the US beer market is highly concentrated and that the
largest brewers (including ABI and MillerCoors) increased prices
through strategic interaction with each other, with ABI generally
acting as the price leader, implementing annual price increases with
MillerCoors and other brewers typically joining in the price increases,
with the exception of Modelo. Modelo’s aggressive pricing acted a
price restraint on ABI, and for that reason, the DOJ viewed Modelo as
an important competitor.
The complaint rejected ABI’s proposed remedy (the sale of
Modelo’s 50 per cent interest its US distributor, Crown Imports) as
inadequate. According to the complaint, the proposed acquisition of
Modelo and the proposed remedy would eliminate a sophisticated
competitor and replace it with an importer with no brands or brewing
facilities, dependent on ABI to supply it with Corona and other Modelo
beers.
Following commencement of the litigation, on 14 February 2013,
ABI and Modelo announced a revised transaction attempting to
remedy the DOJ’s concerns. On 19 April 2013, the parties entered
into a consent decree, which required the companies to divest
Modelo’s entire US business to Constellation (which owns the other
50 per cent of Crown Imports). Specifically, the settlement required
ABI and Modelo to divest to Constellation the Piedras Negras brewery,
perpetual and exclusive licences of the Modelo brand beers for
distribution and sale in the United States, and Modelo’s current 50
per cent interest in Crown Imports. Constellation, which was also a
party to the consent decree, committed to expand the capacity of
Piedras Negras in order to meet current and future demand for the
Modelo brands, and that commitment was a condition of the proposed
settlement.

Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Complainants (customers, competitors or others) have no formal
rights to participate in the HSR process. Nonetheless, as a practical
matter, the agencies are very likely to contact a broad group of interested parties if a transaction presents possible competitive issues. The
agencies often rely on information provided by such parties (particularly from customers) in deciding whether or not to challenge a particular transaction. Both agencies’ procedures, however, provide for
third-party participation before a settlement is made final: at the FTC
there is a period for public comment, and the Department of Justice
must follow the procedures of the Tunney Act providing notice and
an opportunity to file views. Under certain limited circumstances,
private individuals, as well as foreign and state governments, may sue
in federal court for damages or injunctive relief based on violations
of the Clayton Act or the Sherman Act.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Pursuant to the HSR Act, the information contained in the Form,
as well as the fact that the Form has been filed, is confidential and
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may be disclosed only to Congress or pursuant to an administrative
or judicial proceeding. The same is true of information submitted in
response to a second request.
As noted above, however, if early termination is requested and
granted, notice of the fact of early termination will be published in
the Federal Register and on the website of the FTC. In addition, if
the responsible agency interviews third parties in connection with the
transaction, the practical impact may be to make public the existence
of the transaction.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

The United States’ international cooperation efforts continue to
increase. The United States has entered into various cooperation
agreements with jurisdictions such as Australia, Brazil, Canada,
Israel, Japan, Mexico, Chile, and the European Union that allow
competition authorities to share certain information relating to antitrust investigations. International enforcement efforts may be further
assisted by the International Antitrust Enforcement Assistance Act
of 1994 (IAEAA), which authorises the Antitrust Division and FTC
to enter into written agreements with foreign antitrust enforcement
authorities in order to exchange otherwise confidential investigative
information in situations where such exchange is in the public interest. The IAEAA also authorises the domestic enforcement agencies
to collect evidence in the United States on behalf of foreign antitrust
authorities. The United States is party to an antitrust-specific mutual
legal assistance agreement with Australia, authorised by the IAEAA.
Cooperation can also occur without an agreement.
In addition, the United States has entered into memoranda of
understanding with Russia, China and India to facilitate exchange of
policy developments and best practices and provides for cooperation
on competition law enforcement matters as appropriate.
When dealing with merger reviews with international dimensions, parties or third parties may provide the agencies with waivers
of confidentiality to enable cooperating agencies to discuss confidential information and analyses.
Judicial review
32 What are the opportunities for appeal or judicial review?

If the agency responsible for reviewing a transaction determines
that the transaction would violate the US antitrust laws, and if an
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acceptable consent arrangement cannot be negotiated, the agency
may apply to a federal court for a preliminary injunction blocking the
acquisition. The agencies are not required, however, to seek preliminary relief. Failure to seek such relief does not preclude the agency’s
challenge at a later time (see questions 24 and 28).
To obtain a preliminary injunction, the agency has to persuade a
court that it has a ‘probability of success on the merits’ of its antitrust
claims. The merits will be adjudicated in a subsequent trial before
the court or in an FTC administrative proceeding. The preliminary
injunction action may be essentially a ‘mini-trial’, during which the
agency and the parties submit evidence to the court on the antitrust
issues. In some instances, the trial on the merits and the preliminary
injunction motion have been combined in an action for permanent
injunction.
If the responsible agency obtains an injunction from the district
court prohibiting the transaction, the parties may appeal to the court
of appeals for the circuit in which the district court is located. If
the court of appeals denies the appeal, the parties may petition the
Supreme Court to hear the case. It is rare for the Supreme Court to
accept such an appeal.
However, the Supreme Court recently reviewed a ruling concerning an acquisition of a hospital in Albany, Georgia (Federal Trade
Commission v Phoebe Putney Health System, Inc). In April 2011,
the FTC filed a complaint in federal district court seeking to block
the acquisition, which would result in a combination of the only
two hospitals in Albany, alleging that the acquisition would reduce
competition and allow the combined entity to raise prices for certain
hospital services. The district court dismissed the FTC’s complaint on
state action grounds, and that judgment was affirmed on appeal. In
2013, the Supreme Court sided with the FTC and reversed the lower
courts’ decisions. The case was remanded and a temporary restraining order and preliminary injunction were issued pending the FTC’s
administrative trial.
33 What is the usual time frame for appeal or judicial review?

The usual time frame for a resolution of an agency’s application for
an injunction to block an acquisition is approximately three to six
months. An appeal to a court of appeals of an injunction blocking
the transaction may be heard within a few months of the grant of
that injunction. As noted above, it is rare for the Supreme Court to
accept an appeal of a court of appeals decision.
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Enforcement practice and future developments

36 Are there current proposals to change the legislation?

34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The most recent significant amendments to the HSR Rules were in
2005 when the FTC amended the rules regarding the application
of the HSR Act to non-corporate entities (partnerships, LLCs, etc).
Dollar thresholds in the HSR Act and the Rules are adjusted annually to reflect changes in the GNP. In July 2011, the FTC released
significant amendments to the Form, which streamline several items
within the Form. The agencies have more recently proposed some
additional changes to the HSR Rules, the most significant of which
would apply to licensing transactions in the pharmaceutical industry
and are summarised in the ‘Update and trends’ section. Refer to the
FTC’s website, www.ftc.gov/bc/hsr/index.shtm, to confirm the currently applicable thresholds and for notice of any potential changes
to rules.

The agencies have been active in their enforcement of the merger laws
in recent years. Numerous transactions have resulted in divestiture
agreements or court challenges. These have included domestic and
foreign transactions. In addition, the agencies have become more
active in making informal inquiries to the parties for further information during the initial HSR Act waiting period.
35 What are the current enforcement concerns of the authorities?

The agencies have required divestitures or other conditions, or both,
through settlements, in a number of cases in recent years involving
technology, pharmaceuticals, medical devices and clinics, telecommunications services, energy, media, food processing, supermarkets,
agriculture, and scientific research and measurement devices. It
appears that technology, telecommunications and media, and products and services related to the health-care industry will, in particular,
continue to be enforcement priorities.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

Act No. 18,159 enacted in July 2007 (the Antitrust Act) contains the
principal Uruguayan legislation on merger and acquisition control.
This was our first legal regulation regarding state control over mergers and acquisitions.
Decree No. 404/007 issued by the Executive Branch regulates
in more detail some of the provisions of the Act and the Resolution
No. 39/010 issued by the Antitrust Authority, which regulates the
administrative proceeding in competition issues.
As a general principle, the Antitrust Authority is the Commission of Promotion and Defence of Competition, an administrative
agency with technical independence subject to the Executive Branch’s
authority.
However, in certain industries subject to special regulation the
regulatory agency is the entity in charge of supervising said industries.
These situations apply to the financial system (where the Central
Bank is the Antitrust Authority), energy and water services (where
there is a special regulatory agency named Unidad Reguladora de
Servicios de Energía y Agua) and telecommunications sector (where
the Antitrust Authority is the Unidad Reguladora de Servicios de
Comunicaciones).
The short time of enforcement of the Antitrust Act (only five
years) as well as the small size of Uruguayan economy brings about a
system of weak regulation, little experience in administrative practice
and almost no court decisions regarding competition issues.
2

What kinds of mergers are caught?

As a general principle mergers and acquisitions do not request an
administrative authorisation or approval, except for those cases in
which, as a result of the transaction, a monopoly is formed over the
relevant market.
Thus, the Antitrust Act creates a twofold system of regulation
over mergers and acquisitions: transactions subject to notification
and transactions subject to authorisation.
Under the notification system, mergers and acquisitions that give
rise to economic concentration must be filed before the Antitrust
Authority. However, the Antitrust Authority has no power to prohibit the transaction or to impose mitigation measures. The only
purpose of the notification is to allow the Antitrust Authority to
request periodical information to the involved parties in order to
prevent or reject future anticompetitive behaviours.
Under section 7 of the Antitrust Act, ‘economic concentration’, is
that involving a modification of the control structure of the companies participating in the transaction, such as mergers, acquisition of
shares, acquisition of commercial, industrial or civil establishments,
or partial acquisitions of business assets, and any other kind of legal
transactions that imply the transfer of control of all or part of economic units or companies.
www.gettingthedealthrough.com

The legal definition is very comprehensive. Although there are
no records, it is our interpretation that acquisition of assets includes
both tangible and intangible assets such as patent licences and
brands, among others.
Under section 9 of the Antitrust Act, when the act of economic
concentration involves the creation of a monopolistic situation, this
process must be previously approved by the Antitrust Authority. To
these purposes, monopolistic situations include cases in which, as a
result of the economic concentration, a unique company arises in
the relevant market.
As appears from the above, under the Uruguayan Antitrust Act,
the creation of a monopoly in a relevant market is not a forbidden
or illegal practice, but it is subject to an administrative authorisation.
3

What types of joint ventures are caught?

Joint ventures are not expressly defined under Uruguayan legislation
and the Antitrust Act does not contain any provision regarding them.
To the extent that the joint venture remains as a collaboration
agreement between the parties, it should not be subject to notification or authorisation under the Antitrust Act.
However, if under the joint venture the parties create a new corporation or otherwise implement a corporate structure that implies
a change in the control of the involved parties, it could be subject to
notification under the Antitrust Act.
4

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

There is no definition of ‘control’ under the Antitrust Act or the
Decree issued by the Executive Branch. Furthermore, the Antitrust
Authority has not defined the scope of this concept yet.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Any act of economic concentration must be notified to the Antitrust
Authority by the participating companies when at least one of the
following conditions is fulfilled:
• As a result of the transaction the company reaches a participation
in the relevant market equivalent to 50 per cent or more.
• If the annual gross invoicing within Uruguayan territory of all the
participants in the transaction amounts to 750 million indexed
units of account (UI).
Regarding the expression ‘participants’, it is the opinion of the Antitrust Authority that such expression includes not only the parties but
all entities in its corporate family that may invoice in the Uruguayan
market, even though the related companies do not act in the same
relevant market of goods and services.
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Transactions falling below these thresholds are not caught by the
notification requirement and the Antitrust Authority has no power
to investigate them.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

If the threshold requirements described above are met and no exemption is applicable, filing under the Antitrust Act is mandatory for the
parties. There are no legal provisions on voluntary filings, although
the parties may present a previous consultation to the Antitrust
Authority in order to obtain a response as to whether the transaction is subject to notification or authorisation.
Even in situations in which thresholds are exceeded and therefore
the notification to the Antitrust Authority applies, the Antitrust Act
sets forth exemptions to such obligation in the following cases:
• the purchaser is already the holder of at least 50 per cent of the
share stock of the target company;
• the purchaser buys bonds, debentures, securities or any other
debt instrument of the target company or shares without voting
rights;
• the purchaser is a sole foreign company that does not already
own assets or shares of other companies within the Uruguayan
territory; or
• the target company has not operated in the Uruguayan territory
in the year previous to the transaction.
These exemptions apply only in cases of transactions subject to notification, but not in cases where the transactions create a monopoly
and the administrative authorisation is required.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

The Antitrust Act does not contain provisions regarding foreign-toforeign mergers or a particular local effect test. However, section 3
states that the companies that remain obliged under the Antitrust
Act are those that develop economic activities in a foreign country
and such activities fully or partially deploy their effects within the
Uruguayan territory.
Considering the above provision, foreign-to-foreign mergers
have to be notified to the Uruguayan Antitrust Authority if the transaction has effects on Uruguayan territory and exceptions mentioned
in section 6 do not apply.
In order to determine whether the merger has effects on the Uruguayan jurisdiction, it must be considered whether the thresholds are
exceeded within Uruguayan Territory, as both hypotheses of mandatory notification (gross invoicing and relevant market share) refer
exclusively to the activity developed within the Uruguayan market.
According to the Antitrust Authority’s interpretation of the provision, ‘invoicing within Uruguayan territory’ includes incomes from
exportation and incomes generated in Uruguayan free trade zones.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Certain industries (banking, telecommunications, insurance) require
special authorisation to carry out its activities. The agency in charge
of the authorisation has also competence to analyse competition
issues in mergers and acquisitions.
However, as the Antitrust Act provides that the Antitrust Authority in regulated sectors is the regulation agency itself, the authorisation of the transaction shall be submitted before the same entity.
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Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

In cases where notification is required, the filing must be done before
the Antitrust Authority at least 10 working days prior to the date of
the transaction.
When the previous authorisation of the Antitrust Authority is
required (because of the creation of a monopoly) there is no legal
provision regarding the term, due to the fact that, until the Administration does not approve it, the transaction cannot be closed.
In case of breach of the obligations of notification the Antitrust
Act shall be empowered to apply sanctions established in the Antitrust Act (warning, warning with publication, fines).
To date, the Antitrust Authority only applied one penalty in a
case in which two health companies failed to notify their merger.
10 Who is responsible for filing and are filing fees required?

The parties involved in the transaction are equally responsible for
filing the notification or authorisation. The usual procedure is to
present one petition signed by both parties’ representatives.
The omission of filing the notification empowers the Antitrust
Authority to sanction not only the parties, but also its directors,
administrators and representatives.
No filing fees are required under the Antitrust Act.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The notification procedure usually takes between 15 and 30 days, but
there are no maximum terms indicated in the Antitrust Act in order
to obtain an administrative resolution. Nevertheless, as no authorisation is required, the transaction does not have to be suspended.
The procedure to obtain the authorisation for an transaction
that will create a monopoly in the relevant market has to be finished
before 90 days from the filing the requirement. If the Administration does not expressly reject the authorisation within that term, the
transaction is tacitly approved.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

The closing of a transaction that is caught by the notification requirement does not affect the validity or enforcement of such transaction,
although the parties shall be subject to the following sanctions:
• warning with publication of the sanction in two Uruguayan
newspapers;
• fine – this shall vary between a minimum of 100,000 UI and the
equivalent to 5 per cent of the annual invoicing of the infringer;
or
• the Antitrust Authority can also apply fines to members of the
administration and representation organs of the companies that
are part of the transaction. Such sanction shall amount up to
1 per cent of the total amount of the annual invoicing of the
companies for each of the members. If the individuals do not
have any negative records before the Antitrust Authority in the
last three years, the fine shall not be more than 25 per cent of the
fine applied to the company.
On the other hand, if an authorisation is required and parties close
the transaction before obtaining, expressly or tacitly, the clearance
resolution, the Antitrust Authority shall promote the necessary judicial and administrative actions so as to leave the transaction without
effect. The Antitrust Authority shall communicate to the Direction
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of Registries the acceptance or rejection of the authorisation of the
transaction. The company can propose the application of mitigation measures of the impacts caused on the relevant market. Once
presented, the Antitrust Authority shall resolve within 10 business
days either the approval of the measures and therefore grant the
authorisation for the transaction or continue until a definitive resolution is issued.
We do not have any knowledge of the application of this sanction.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

We are not aware of any sanction applied by the Antitrust Authority
in a foreign-to-foreign merger.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

There are no special remedy rules or solutions to permit closing
before clearance in a foreign-to-foreign merger in the Antitrust Act.
However, as our system does not request an administrative authorisation or approval of the transaction, it is always advisable to notify
the transaction before closing in the term established in the Antitrust
Act.
15 Are there any special merger control rules applicable to public
takeover bids?

The Antitrust Act and the Decree issued by the Executive Branch
have no special rules applicable to public takeover bids.
Public takeover bids may be regulated by the Uruguayan Central
Bank according to Securities Act No. 18,627. To date, there is no
regulation approved by the Central Bank in this respect.
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tion or the relevant market, the said term shall be interrupted until
the information is presented in a satisfactory manner. The Antitrust
Authority shall not require information to the parties more than
twice, unless it suspects a non-disclosure behaviour or a document
falsification, or new judgment elements emerge.
18 What are the typical steps and different phases of the investigation?

When a non-monopolistic transaction is notified, the Antitrust
Authority only receives the petition and takes notice of the transaction, without being empowered to oblige the parties to adopt some
mitigation measures. The only power that the Administration has in
such cases is to require the parties to send periodical information in
order to following up the market situation, and eventually prevent
or reject anti-competitive behaviours.
In cases in which the parties request the previous authorisation,
the procedure to be developed before the Antitrust Authority is not
regulated and there are no records of these kinds of authorisations.
Substantive assessment
19 What is the substantive test for clearance?

When a notification is filed before the Antitrust Authority, the
Administration only has the power to confirm if all the legal requirements are fulfilled (especially the thresholds and the formal issues).
There is no posterior substantive test, since the consequence of the
notification process is to subject the involved parties to regular information requirements.
To date there is no experience of a monopoly authorisation.
However, if in the future an authorisation is submitted, it is likely
that the Authority will take into account some generally accepted
international practice.
20 Is there a special substantive test for joint ventures?

16 What is the level of detail required in the preparation of a filing?

The parties must submit jointly the filing in a written note, with
certified signatures by public notary with the following information:
• corporate details (corporate name, tax ID, domicile, economic
activity);
• a list of shareholders with more than 5 per cent of the stock share
and the controlling structure resulting from the transaction;
• a list of administrators, directors and representatives;
• a list of the goods and services provided by the parties and the
provision for the future regarding those products;
• the volume and value of the sales of the last three years;
• an identification of corporations with substitute products; and
• a brief description of the relevant market, including and indicating the total volume of sale and the share market of each party.
17 What is the timetable for clearance and can it be speeded up?

The notification procedure is initiated with the filing and – if all the
information required by law is fulfilled – ends with an administrative
resolution that only takes notice of the economic concentration act.
If the Antitrust Authority considers that more information is needed,
the parties shall present it in the deadline set by the Administration. This procedure takes between 15 to 30 days, but there are no
maximum terms indicated in the Antitrust Act in order to obtain an
administrative resolution.
One the other hand, when a monopoly is going to be created and
a petition of authorisation is submitted, the Antitrust Act sets up a
maximum term of 90 days to obtain a resolution. If the Administration does not resolve in that term, the transaction is tacitly approved.
However, Decree No. 404/007 states that if the Antitrust Authority requires the parties’ additional information regarding the transac-
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No, general rules are applicable.
21 What are the ‘theories of harm’ that the authorities will investigate?

Considering that no monopolistic authorisation has been filed before
the Antitrust Authority, to date. there is no definition of ‘harm’.
However, section 9 of the Antitrust Act provides that, in order
to authorise (or not authorise) the conformation of a monopoly the
Antitrust Authority must analyse the situation of the relevant market,
the external competition and efficiency gains, and the overall ability
of the transaction to affect competition adversely.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

There is no experience on this matter.
However, considering that the Antitrust Authority and the other
agencies in charge of competition in regulated industries (Unidad
Reguladora de Servicios de Energía y Agua, Unidad Reguladora
de Servicios de Comunicaciones and Central Bank) are subject to
Executive Branch authority (with different degrees of control), noncompetition issues may be relevant in the review process.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Under section 9 of the Antitrust Act in order to authorise a monopoly
transaction the Antitrust Authority must take into account economic
efficiencies, among other things.
The Decree issued by the Executive Branch provides that the economic efficiencies that shall be considered by the Antitrust Authority
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are only those that emerge directly from the concentration and could
not be achieved in the absence of the merger (for example, savings
that yield the same amount of goods and services at a lower cost,
savings derived from the decrease of administrative expenses or from
the rationalisation of infrastructure use).
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

As noted earlier, when the notification applies the Antitrust Authority
has no power to prohibit or otherwise interfere with the transaction.
However the parties involved will be subject to regular information
requirements to avoid anti-competitive behaviour.
On the other hand, when the result of the economic concentration is the creation of a monopoly situation in the relevant market,
the Antitrust Authority has broad powers in order to prohibit the
transaction.
In this case the parties at any time during the administrative procedure may propose to the Antitrust Authority measures to mitigate
the expected impact over the relevant market, giving the agency in
charge legal discretion in whether to accept them or not.
25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Yes, as mentioned above, the parties may propose some modifications to the transaction in order to obtain the authorisation. No
experience is registered in our jurisdiction.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Our jurisdiction has no experience on divestment or similar remedies.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Our jurisdiction has no experience of this.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

Our jurisdiction has no experience of this.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

Neither the Antitrust Act nor the Executive Branch Decree provides
for mandatory involvement of competitors and customers in the
review process.
However, Decree No. 500/991 issued by the Executive Branch
in 1991 allows all eventually affected persons to participate in
the administrative procedure. Under such provision, the Antitrust
Authority is empowered to require the opinion of competitors, customers or other agents that could be affected by the transaction.

Sanguinetti Foderé Abogados
secret. The usual practice of the Antitrust Authority is to accept the
petition and keep the information secret.
In the administrative practice, the Antitrust Authority only publishes the final resolutions that put an end to the procedure (www.
mef.gub.uy/competencia.php).
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

On December 2010, Argentina, Brazil, Paraguay and Uruguay
entered into an agreement under the scope of Mercosur (the Common Market of the South) that allows competition authorities to
share certain information related to antitrust investigations.
However, this agreement has not been ratified, so its provisions
are not enforceable.
Although the Antitrust Act empowered the Uruguayan Antitrust
Authority to ‘maintain relations with foreign antitrust authorities’,
to the date it has not received any co-transaction requirement from
such entities.
Judicial review
32 What are the opportunities for appeal or judicial review?

In situations where an authorisation is required, the Antitrust
Authority’s decision (if it denies the authorisation) can be appealed
before the same agency and before its administrative chief. If according to the legal provisions explained above, the Antitrust Authority is
either the Commission of Promotion and Defence the Competition,
the Unidad Reguladora de Servicios de Energía y Agua or the Unidad
Reguladora de Servicios de Comunicaciones, the administrative chief
is the Executive Branch, who may confirm or revoke the resolution.
If the Antitrust Authority is the Central Bank there will not be an
instance of revision for an administrative chief, as it is an independent agency.
In all cases mentioned above, after appealing the administrative
resolution before the Administration, the parties have the right to file
the suit before the Administrative Litigation Court in order to obtain
the annulment of the administrative resolution.
We are not aware of any appeal or judicial review of the Antitrust
Authority that has denied a merger transaction.
33 What is the usual time frame for appeal or judicial review?

The appeal before the Administration could take from 50 to 200
days.
After that, the judicial review before the Administrative Litigation Court may take between two and three years. The court decision
cannot be appealed.
Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

To date, all notifications submitted before the Antitrust Authority are
related to the domestic market. There is no enforcement record of the
Antitrust Authority for foreign-to-foreign mergers.
35 What are the current enforcement concerns of the authorities?

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

According to the Access to Public Information Act No. 18,381, all
information produced by or in possession of a public agency is accessible to everyone who requires it.
However, the parties can require the Antitrust Authority to
withold some information classed as a commercial or professional
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The Antitrust Act is very new and there is very little practical application on mergers and acquisitions notifications, as revealed on the
Antitrust Authority’s website (www.mef.gub.uy/competencia_concentraciones.php).
The main concern of the authorities is to ensure that companies
comply with the obligation to notify mergers and acquisitions under
the scope of the regulation. In this sense, the Antitrust Authority is
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about to define a comprehensive concept of control and establish
broad criteria and thresholds that do enter the transactions as part
of the obligation to report, considering that the notification of a
transaction under the Antitrust Act does not stop its execution and
that no fees are required with the notification.
There is also the concern of the Antitrust Authority to ensure
that the regulations approved by the general government create more
competition between private agents and remove the legislation that
creates entry barriers on market to promote competition between
companies.

URUGUAY
36 Are there current proposals to change the legislation?

Considering the short time of the Antitrust Act enforcement (five
years) there are no formal proposals to change the legislation.
However, the Antitrust Authority is working on a bill project in
order to incorporate some minor changes in the Antitrust Act that
should improve deficiencies in its practical application.
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Legislation and jurisdiction

3

1

Uzbekistan merger control does not set out specific rules applicable
to the establishment of joint ventures. Joint ventures are reviewed
within the general legal framework. In other words, the creation of
a joint venture is treated as an acquisition of shares or rights by the
joint venture company from its founders and third parties. When a
joint venture is established from scratch notification requirements
are not applied.
In addition to new merger control requirements, the Competition Law introduced a revised clearance procedure for agreements
restricting competition. Joint venture agreements, shareholders’
agreements and certain other agreements relating to the creation of
joint ventures that could potentially restrict competition in Uzbekistan may be challenged by the Antimonopoly Committee.

What is the relevant legislation and who enforces it?

The merger control regime is regulated by the Law of the Republic of
Uzbekistan No. ZRU-319 on Competition (the Competition Law),
which entered into force on 6 December 2012, replacing the Law on
competition and restriction of monopolistic behaviour in the commodities markets. The Competition Law now also governs merger
control in financial markets, whereas the previous Law applied only
to commodity markets.
Other legislation includes Regulation No. 2350 on the order of
monitoring of acquisitions of the shares (interests) in business entities, registered with the Ministry of Justice on 5 April 2012, which
provides a procedure for obtaining the antimonopoly pre-approval.
The Uzbek merger control provisions are enforced by the State
Committee of the Republic of Uzbekistan on De-Monopolization
and Development of Competition (the Antimonopoly Committee)
and its 14 regional departments across the country.
2

What kinds of mergers are caught?

The following transactions will require an antimonopoly clearance,
provided that the respective thresholds are met (with respect to the
thresholds, see question 5):
• establishment of association of legal entities;
• merger and consolidation of legal entities; and
• acquisition transactions.
It seems that basic principles of the merger control regime that
existed until 2012 were retained in the Competition Law, however
the relevant pre-closing notification was significantly revised. One
major improvement was that in respect of acquisitions the merger
control requirements only apply in cases where the acquisition of a
new or increase of an existing stake crosses certain thresholds (35,
50 and 75 per cent in the case of joint-stock companies and 50 and
66 per cent in the case of limited liability companies). In other words,
notification is no longer required for each and every increase of an
existing stake (previously acquisition of even a single share above the
35 per cent threshold required notification).
Filing would not, however, be required by limited liability companies or joint-stock companies where the foreign purchaser has an
Uzbek subsidiary, but the target has no subsidiary or local presence
in Uzbekistan.
The filing is not required for an entity, even if the above criteria
are met, if there is a specific presidential decree or a decree of the
Cabinet of Ministers on the merger, consolidation or acquisition of
shares of such entity.
A different test for clearance shall be set on the financial market
for credit and financial organisations. The test and procedures for
clearance shall be adopted by the Cabinet of Ministers.
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4

What types of joint ventures are caught?

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Competition Law does not provide for a definition of control.
However, through the definition of ‘group of persons’ the Competition Law determines that control includes the following main
situations:
• two or more legal entities where one legal entity, directly or indirectly, holds or represents more than 50 per cent of the voting
shares in a company;
• the holding or representing by individuals together with their
close relatives of more than 50 per cent of voting shares in two
or more companies;
• the holding or representing by a legal entity of more than 50 per
cent of voting shares in each of two or more companies;
• two or more legal entities where executive management positions
are held by the same individuals or by their close relatives;
• two or more legal entities where more than 50 per cent of seats
in the collegial executive management body and (or) supervisory
board are held by the same individuals or by their close realtives;
• two or more legal entities, where one company, by virtue of law,
constitutive documents or agreements is entitled to give mandatory instructions to another; and
• two or more legal entities, where one individual or legal entity,
by virtue of law, constitutive documents or agreements is entitled
to give mandatory instructions to another.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

The notification and pre-approval are required if the aggregate balance sheet value of the assets of both parties to the transaction or the
aggregate amount of sales of goods for the last calendar year of both
parties exceeds 100,000 times the minimum monthly wage (MMW),
which is currently 79,590 soms.
Getting the Deal Through – Merger Control 2014
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Notification and prior approval is also required if one of the
parties to the transaction holds a dominant position in the market.
For the purpose of determining whether the thresholds apply,
the purchaser and target are taken into account (the seller is not
taken into account). Asset values/market shares and volume of sales
are assessed at the level of individual entities (eg, the target or local
subsidiaries) and at the group of companies level.
The thresholds can be satisfied by one party only and it does not
matter which party. Consequently, if the target owns a legal entity
that is registered in Uzbekistan, the first two thresholds set out above
will in practice almost always be met.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory in all cases, if transaction meets the thresholds
set by legislation. However, if there is a special resolution issued by
the government in respect of certain deals (where the government
approves the purchase by an investor of certain shares in the local
entity or consolidation of legal entities), then it is regarded that formal approval has been received.
Intra-group transactions are also subject to mandatory Antimonopoly Committee control.
7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Based on the provisions of the Competition Law, which state that
the Law applies to transactions carried out outside Uzbekistan if the
transaction may have an adverse impact on competition in Uzbekistan, from current practice we can surmise that a foreign-to-foreign
transaction falls within the Uzbekistan merger control regime where
the target entity directly or indirectly controls any Uzbek entities,
owns assets located in Uzbekistan or has substantial turnover from
operations in Uzbekistan.
Foreign-to-foreign mergers are not subject to merger clearance or
notification if the target does not have any local presence in Uzbekistan in the form of a subsidiary or branch or shareholding in any
of existing corporate forms (limited liability company, joint-stock
company, etc). In addition, Uzbek merger control only applies to
transactions outside the territory of Uzbekistan, if such transactions
(acquiring indirect control, etc) may have an impact on the relevant
market of Uzbekistan.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Yes, there are special rules with respect to foreign investments in the
mass media sector such as TV, radio, newspapers, web sources, etc.
In particular, there is a prohibition on the acquisition by a foreign
investor of 30 per cent or more shares in mass media.
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applies where an individual is involved. There are also sanctions for
criminal liability including a fine of up to 50 MMW, or deprivation of a right to hold certain position, or three years of corrective
labour. There is no notion of corporate criminal liability in Uzbekistan, therefore criminal liability is imposed on the official or any
other authorised person from the company of the purchaser and only
if such violation is repeated twice during one year.
In addition, the Antimonopoly Committee may apply to a court
to invalidate, in full or in part, agreements and other transactions
for which its prior authorisation or subsequent notice was required
but has not been obtained or given, or to liquidate a company if it
was incorporated without prior approval, provided that the relevant
transaction or incorporation results in limitation of competition.
10 Who is responsible for filing and are filing fees required?

The purchaser of the shares or assets is responsible for filing with the
Antimonopoly Committee. There are no filing fees.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

The Antimonopoly Committee is obliged to consider antitrust filings within 10 calendar days of the filing date and take a decision
on approving the filing or returning it as incomplete and in this case
the review period will start anew as soon as the full set of documents
is submitted. However, if the Antimonopoly Committee determines
that further disclosure, documents or information is needed or that
the transaction may result in limitation of competition, the Antimonopoly Committee may extend the term of review by up to 30
calendar days.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

If a transaction that falls under the scope of the merger control is
closed before antimonopoly pre-approval has been obtained, the
potential penalties are as set out in question 9.
It should be noted that in practice the parties can only be prevented from closing by a court decision. However, for a direct acquisition of shares in a company registered in Uzbekistan, closing cannot
be carried out without preliminary approval of the antitrust authority, since due to the recent amendments it is an obligation of registration agency to request a preliminary approval of the transaction.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Please see question 9. As noted above, clearance must be made before
closing. Since there is no procedure for holding a foreign entity liable
in case of foreign-to-foreign transactions we are not aware of any
such cases.

Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

There are no legal deadlines for a pre-completion filing. Merger
control clearance must be obtained before completion and the filing
must be made well in advance of the envisaged completion date of
the transaction.
The purchaser is liable for a penalty. However, there is no procedure for holding a foreign entity liable in the case of foreign-toforeign transactions. In case of breach of the Competition Law in
mergers, consolidations and acquisitions, a fine of 70 to 100 MMW
can be imposed. A fine equal to between five and seven times MMW

Hold-separate arrangements are not provided for by the Competition Law.
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15 Are there any special merger control rules applicable to public
takeover bids?

There are no special merger control rules and notably no exemption
from the prohibition on completing the transaction before clearance.
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16 What is the level of detail required in the preparation of a filing?

Substantive assessment

The Competition Law lists the documents and information that must
be collected for the filing. These include the following:
• an application, which must include the full name of the business entity, total value of shares to be purchased, purpose of the
agreement to be concluded, list of the executive and supreme
management bodies of all parties of transaction and information
on shareholdings in other business entities;
• copies of constitutive documents (certificate of incorporation,
articles of association). A copy of a passport if an individual is
involved, including full passport details of an individual;
• information of types of activities rendered, name of goods and
the volume of goods manufactured and sold by an applicant for
the last two years prior to the application, or from the date of
company’s operation if less than two years;
• annual financial and statistical reports for the last two calendar
years;
• information on the group of persons indicating certain grounds
for becoming/forming the group, including other additional
information, as may be requested by the Antimonopoly Committee; and
• power of attorney.

19 What is the substantive test for clearance?

The documents listed above (except for the power of attorney) are
required from all parties to the transaction. Documents issued abroad
must carry an apostille (if the country where a document is issued is
a party to the 1961 Hague Convention on Apostille) or be legalised.
They need to be further translated into Uzbek or Russian by a certified translator and the translation must be notarised in Uzbekistan.
17 What is the timetable for clearance and can it be speeded up?

After submission of all necessary information and documents, the
Antimonopoly Committee must decide within 10 calendar days of
the filing date whether to clear the merger or return it as incomplete
and in this case the review period will start anew as soon as the full
set of documents is submitted. If the transaction raises competition
concerns, then the Antimonopoly Committee is entitled to extend
the review for up to 30 calendar days. There are no legal means to
speed up clearance.
18 What are the typical steps and different phases of the investigation?

Upon filing, the set of documents and information as filed is forwarded to the Special Committee of the Antimonopoly Committee
(the Special Committee) formed by its chairman.
The Special Committee is obliged to consider antitrust filings
within 10 calendar days of the filing date and take a decision on
approving the filing or returning it as incomplete.
As mentioned above, if the Antimonopoly Committee determines that further disclosure, documents or information are needed
or that the transaction may result in limitation of competition, the
Antimonopoly Committee may extend the term of review by up to
30 calendar days.
The Antimonopoly Committee is entitled at its own discretion
to invite the applicant (or his or her authorised representatives) and
other concerned parties to attend the meetings of Special Committee.
A decision of the Antimonopoly Committee, approving the
transaction, must be signed by the chairman and members of the
Special Committee in two copies, stamped and sent to the applicant
on the same day. This decision is valid for one year and sale and
purchase agreement of the shares must be signed not later than one
year from the date of the decision.
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A merger must be prohibited or made conditional by the Antimonopoly Committee if it leads to the creation or strengthening of a
dominant position in the relevant Uzbekistan market sector or otherwise leads to a limitation of competition in the Uzbekistan market.
Dominance is defined in the Competition Law as the position
of one or several companies or groups in the market for a specific
product or service that allows it or them to carry out their business
activities independently from their competitors and seriously influence the terms of trade of such product or service or to impede other
companies’ access to this market sector.
A company or group is viewed as dominant if their market share
is:
• 50 per cent or more;
• between 35 per cent and 50 per cent, provided a company
or group had a stable market share for at least one year and
there are possibilities to enter the market for new entrants and
competitors.
20 Is there a special substantive test for joint ventures?

No, there is no special substantive test for joint ventures in Uzbekistan. The general merger control rules will apply.
21 What are the ‘theories of harm’ that the authorities will investigate?

The Antimonopoly Committee investigates whether the transaction may lead to limitation of competition in the Uzbekistan market, including through abuse of a dominant position or coordinated
actions of two or more business entities. These actions may include:
• reduction of the quantity of goods on the market with the purpose of creating scarcity on commodities or financial market,
which results in an increase of prices;
• establishing monopolistic high or low prices for goods;
• creating bariers on commodities or financial markets for new
entrants;
• an increase or decrease in the prices commodities or financial
markets that is not due to market forces; and
• o
 ther actions that may lead to limitation of competition on the
commodities or financial markets of Uzbekistan.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

Usually, the legal test for clearance is competition-related. However,
the Antimonopoly Committee may also refuse clearance if it finds
out that information provided in the filing that has significance for
the Antimonopoly Committee decision is false or insufficient (eg, the
ultimate owners or beneficiaries of the acquirer’s or target’s groups
were not disclosed).
23 To what extent does the authority take into account economic
efficiencies in the review process?

The Antimonopoly Committee’s role is to find a compromise between
protection of competition and economic development in Uzbekistan.
The Antimonopoly Committee considers the economic impact of the
transaction and may give clearance even if the transaction results in
limitation of competition, provided that the parties perform certain
actions to mitigate or eliminate the negative effects.
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Remedies and ancillary restraints

Involvement of other parties or authorities

24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

29 Are customers and competitors involved in the review process and
what rights do complainants have?

The Antimonopoly Committee is authorised to either prohibit a
transaction that has or may have an adverse effect on competition
or to require the parties to fulfil certain conditions before a clearance
is issued. In this event the Antimonopoly Committee issues binding
orders aimed at protecting competition. If a transaction that leads
or may lead to limitation of competition in the Uzbekistan market
is closed without Antimonopoly Committee approval, the Antimonopoly Committee is authorised to challenge the transaction in court.

Usually, customers and competitors are not involved in the review
process. However, the Antimonopoly Committee is entitled at its
own discretion to invite the applicant (or his or her authorised representatives) and other concerned parties to attend the meetings of
the Special Committee.

25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

An approval may be subject to compliance with certain conditions
at the decision of the Antimonopoly Committee. The Antimonopoly
Committee may condition its approval, inter alia, with divestment
undertakings or behavioural remedies.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

Conditions of divestments undertakings or behavioural remedies, as
well as timing, are specified by the Antimonopoly Committee in each
particular case.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

There is no relevant track record available regarding remedies in
foreign-to-foreign mergers.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The Competition Law is silent on this matter. Most likely, the clearance decision will cover only the transaction in question. If there are
any doubts on whether an antitrust approval is required for related
arrangements, an additional application should be filed.

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

The review process is not public.
Commercial secrets and any other information protected by law
cannot be withheld in a filing. The Antimonopoly Committee has
the right to demand it from the parties and suspend the review process until it is provided. The Antimonopoly Committee is under an
obligation not to disclose commercial secrets any other information
protected by law contained in filings. The Antimonopoly Committee’s officials are criminally liable for unauthorised disclosure and
compensation of the material damage done by such disclosure. However, in practice these types of cases are rare.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

Uzbekistan has signed bilateral treaties on legal assistance and legal
cooperation with a number of countries, and each treaty provides
a mechanism for how requests for information can be submitted to
other jurisdictions. In practice, to our knowledge the Antimonopoly
Committee’s cooperation with antitrust authorities in other jurisdictions is very limited.
Judicial review
32 What are the opportunities for appeal or judicial review?

Decisions of the Antimonopoly Committee may be challenged in the
Uzbek court or with superior government authority. An appealed
decision of the Antimonopoly Committee is put on hold for the duration of the appeal process.
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33 What is the usual time frame for appeal or judicial review?

35 What are the current enforcement concerns of the authorities?

Uzbekistan’s judicial process takes approximately two months at
each of the three review levels – the first instance court, the court of
appeal (or cassation) and the supervisory court of appeal. In practice,
it could take up to six months to overturn a decision of the Antimonopoly Committee. If the case reaches the fourth appeal level, the
Highest Economic Court, the review could take six months or longer.

The Antimonopoly Committee’s enforcement concerns are not publicly available.

Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

The Antimonopoly Committee’s enforcement record with regard to
foreign-to-foreign mergers is not publicly available.
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36 Are there current proposals to change the legislation?

As described above, Uzbekistan’s antimonopoly regulations have
recently been renewed, including introduction of the Law of the
Republic of Uzbekistan on Competition dated 6 January 2012 and
Regulation No. 2350 on the order of monitoring of acquisitions of
the shares (interests) in business entities, registered with the Ministry
of Justice on 5 April 2012. No other changes are expected at this
point.
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Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The Venezuelan competition rules on mergers are contained in:
• the Venezuelan Competition Law, published in the Official
Gazette No. 34,936 dated 13 January 1992 (the Competition
Law);
• Regulation No. 2 under the Competition Law, published in the
Official Gazette No. 35,963 dated 21 May 1996 (the Merger
Regulation);
• Instructive No. 3 on Economic Concentrations, published in the
Official Gazette No. 36,209 dated 20 May 1997 (the Instructive
No. 3);
• Merger Guidelines, published in the Official Gazette No. 36,819
dated 1 November 1999; and
• Resolution No. 14/96, published in the Official Gazette No.
36,000 dated 24 May 1996 (Resolution No. 14/96).
The authority in charge of enforcing the Competition Law and the
Merger Regulation is the Superintendencia para la Promoción y Protección de la Libre Competencia (Procompetencia), an autonomous
agency which is part of the Ministry of Industry and Commerce.
2

What kinds of mergers are caught?

Transactions subject to merger control include any:
• mergers of previously independent enterprises;
• joint ventures; and
• transactions as a result of which one or more enterprises directly
or indirectly gain control over one or more previously independent enterprises, or parts thereof, through the acquisitions of
equity, assets or otherwise.
3

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

Under Resolution No. 14/96, transactions may be reviewed by Procompetencia if the aggregate amount of sales in Venezuela exceeds
the equivalent of 120,000 tax units (approximately US$3 million).
The amount is calculated by adding the sales revenues for the last
financial year of the parties of the merger, before deducting sales,
discounts, value added tax and other taxes directly related to the
business.
Specific rules apply to the calculation of turnover in the cases of
partial acquisitions, companies with joint subsidiaries and mergers
of insurance companies.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Under the Competition Law, filing with Procompetencia is voluntary.
There is no requirement to file or notify a transaction, even if the
threshold is met.
However, if the threshold is met, Procompetencia may open an
investigation of the impact of any transaction on competition in the
Venezuelan market within one year of the closing of the transaction.
Failure to notify would not constitute per se a violation of the Competition Law and there are no penalties for not filing.
Since there is no mandatory filing, there are no mandatory filing
exceptions.
Under the Telecommunications Law, mergers and acquisitions
between telecommunications operators are subject to prior approval
by the Venezuelan Telecommunications Commission. To render its
decision, Conatel must request a binding opinion from Procompetencia. Conatel may only approve transactions that have obtained a
favourable opinion from Procompetencia.

What types of joint ventures are caught?

Any type of joint venture is subject to control if the resulting entity
exercises the functions of an independent business unit on a permanent basis. If the resulting entity has as its purpose the coordination
of the competitive practices of participating companies, or those of
a joint company, the regulations governing horizontal agreements
may be applied.
4

5

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

The Competition Law defines ‘control’ as decisive influence over the
activities of a company.
The Merger Regulation establishes that any economic concentration that meets the threshold established by Procompetencia may
be subject to review by it. Transactions that do not imply gaining
control over another entity are not subject to the Merger Regulation.
www.gettingthedealthrough.com

7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

No. Mergers and acquisitions undertaken by foreign entities outside
Venezuela that might have an impact on competition in the Venezuelan market may be reviewed by Procompetencia. There is no special
test applicable to foreign-to-foreign mergers.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

Neither the Competition Law nor the Merger Regulations contain
special rules regarding particular sectors. However, there are special
rules applying to banking and insurance that include requirements
unrelated to antitrust issues.
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The Telecommunications Law (published in the Official Gazette
No. 36,970 dated 12 June 2000) establishes that mergers or acquisitions between telecommunications operators are subject to prior
approval by the Venezuelan Telecommunications Commission
(Conatel). To render its decision on such mergers, Conatel must
request an opinion from Procompetencia, which must determine the
effects on competition arising from the transaction. Conatel may
only approve transactions that have obtained a favourable opinion
from Procompetencia.
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inform the Securities Commission of any effects that the transaction
may have on competition, according to the Competition Law. If the
person intending to commence the tender offer directly or indirectly
competes with the target, it must announce whether the transaction
has obtained clearance from Procompetencia or alternatively explain
the reasons for not notifying.
16 What is the level of detail required in the preparation of a filing?

Since notification is voluntary there are no filing deadlines or penalties for failure to file.

Instructive No. 3 sets out the information that must be included
in the filing for the evaluation of the transaction. Such information
includes identification of the parties, details of the markets in which
the parties are competitors and market access, information about the
products and industrial processes involved (prices, raw materials)
and details of the transaction (including the financial and economic
aspects).

10 Who is responsible for filing and are filing fees required?

17 What is the timetable for clearance and can it be speeded up?

Although any of the parties involved in a merger or an acquisition
may make a voluntary filing, according to the Merger Regulation the
filing must be made separately by all the parties to the transaction.
In addition, once the process is opened, Procompetencia can request
information from any party.

The legal timetable is four months from the date of the filing, which
may be extended for two months. However, the actual duration of
the process will depend on how complex the operation is and how
long it takes the parties to provide complete information relating to
each case.
If no filing is made, Procompetencia may open an investigation
on the transaction within one year following closing. If during the
investigation Procompetencia finds that there is evidence of possible
restrictive effects on competition arising from the transaction, Procompetencia may open a formal process. In this case, Procompetencia must notify the parties, who have 15 business days (which may
be extended by up to 15 additional days) to present their evidence
and arguments. Once the evidentiary period expires, Procompetencia
should decide within 30 business days, which may be extended by
up to two months.

Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Voluntary notifications should be evaluated within four months of
the date of filing, although the period may be extended for two more
months. Prior notification does not impede consummation of the
transaction.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

There are no sanctions for closing before clearance. Regardless of
whether a specific transaction has been notified, Procompetencia has
the authority to investigate any merger or acquisition meeting the
threshold mentioned above, within one year of closing.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

18 What are the typical steps and different phases of the investigation?

The first step is to comply with the requirements set out in Instructive
No. 3. Following that, the Competition Authority sends questionnaires to companies active in the market in which the merger is taking
place (competitors, suppliers and clients) to gain an understanding
of the working of that market. It is also likely that the Competition
Authority will wish to meet some of the parties seeking to merge to
clarify certain issues relating to the market and their activities.

There are no sanctions for closing before clearance.
Substantive assessment
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

There are no precedents on solutions to foreign-to-foreign mergers.
Normally, if there are competition concerns arising from the transaction, the parties may voluntarily submit the transaction for Procompetencia’s prior review to determine whether the transaction can be
considered anti-competitive. However, there is a risk that the confidentiality of the transaction may be compromised, although Procompetencia should not in principle disclose any confidential information
submitted by the parties. Procompetencia may only order remedies
after closing and not as a result of a prior voluntary filing.
15 Are there any special merger control rules applicable to public
takeover bids?

The Venezuelan Capital Markets Law provides that any person
intending to commence a tender offer of a listed company must notify
its intention to the Venezuelan Securities Commission. With the notification, the person intending to commence the tender offer must
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19 What is the substantive test for clearance?

According to the Merger Guidelines, there are several aspects to consider in determining whether a transaction is anti-competitive. Some
of the most important are:
• the level of concentration in the relevant market before and after
the transaction;
• barriers to entry for new competitors;
• the availability of substitute products;
• the possibility of collusion between the remaining suppliers; and
• efficiencies created by the transaction (effective competition, benefits to consumers, promotion of cost reduction and development
of new technology).
Procompetencia defines the relevant market affected by the transaction and the levels of concentration. However, the main focus of
the test has been on barriers to entry. Procompetencia evaluates the
existence of entry barriers, giving importance to any increase in market share, and vice versa if it considers that the entry barriers for
importing and new competitors are low. Procompetencia also considers the effects of a merger on the suppliers and the customers of the
Getting the Deal Through – Merger Control 2014
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companies wishing to merge. For a vertical merger it will evaluate
the effects on each market.

27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

20 Is there a special substantive test for joint ventures?

There are no special remedies for foreign-to-foreign mergers, and
there have been no cases in which Procompetencia has ruled against
a foreign-to-foreign merger on the basis of its effects in Venezuela.

No. Procompetencia first analyses whether the transaction constitutes a concentrative or cooperative joint venture. If the joint venture
is concentrative the mergers rules apply.
21 What are the ‘theories of harm’ that the authorities will investigate?

Normally the Competition Authority investigates market dominance
and coordinated effects (as required by the Merger Guidelines).
However, recently the Authority has also given importance to conglomerate effects. Vertical foreclosure has not been among the issues
investigated by the Authority.
22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The review and Procompetencia’s decisions should be based on competition grounds alone. However, under the Merger Regulation, if a
merger or acquisition is likely to save one of the parties from bankruptcy, the transaction may be authorised even though it may have
an adverse effect on competition.
23 To what extent does the authority take into account economic
efficiencies in the review process?

Economic efficiencies are always used as arguments by the merging companies and are usually considered by Procompetencia as an
additional argument. Nevertheless, Procompetencia does not normally consider economic efficiency a sufficient reason to approve a
merger, if the concentration level increases significantly and the entry
barriers are high.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

If an investigation on a transaction is opened after closing, Procompetencia can take appropriate measures for the purpose of restoring
effective competition. Such measures include partial or total divestiture, dissolution of the transaction or the imposition of fines of up to
20 per cent of the gross sales of the offending party for the preceding
year. Such measures may only be ordered after closing and not as a
result of a voluntary prior notification.

28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

The decision on the effects of a merger may cover ancillary restrictions if expressly requested by the parties. Procompetencia has
accepted non-competition clauses if limited in territory, time and
product.
Involvement of other parties or authorities
29 Are customers and competitors involved in the review process and
what rights do complainants have?

In the case of voluntary filing, third parties may become parties in
the process and may oppose the transaction. In the case of transactions that are not notified, third parties may request the opening
of an investigation to evaluate the transaction only after it is completed. In any case Procompetencia may request information from
third parties.
Procompetencia carried out a public survey via its website
regarding the opinion of the public on the transaction. The results of
the survey were not binding.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

Third parties do not have access to confidential information provided
to Procompetencia. The parties may request confidentiality from
other parties of the proceedings on certain information. Procompetencia’s decisions may be published, although the published decisions
do not disclose the confidential information provided by the parties,
or any other aspects that may be considered sensitive.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

While there are no regulations explicitly dealing with this issue,
in practice there are extensive informal contacts and cooperation
between Procompetencia and other antitrust agencies internationally.
Judicial review
32 What are the opportunities for appeal or judicial review?

25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Under the Merger Regulation, Procompetencia may order divestitures, among other remedies including behavioural remedies.
Although rarely applied, partial divestitures are considered among
the most appropriate measures for remedying the anti-competitive
aspects of a transaction. However, such measures may only be
ordered after closing and not as a result of a voluntary filing.

Any affected party may appeal against a decision of Procompetencia
before the administrative courts within 45 days from the rendering
of such a decision. If a fine is imposed, the appellant may request
the court to suspend the payment of the fine until a final decision on
the appeal is rendered, provided that a bond is posted by the appellant. Decisions of the administrative courts may be appealed with
the Supreme Court.
33 What is the usual time frame for appeal or judicial review?

26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The Competition Authority has ordered that the assets to be divested
should be placed under the control of a trustee, which must sell such
assets within a specified period (between six months and one year).
If the assets are not sold, they are returned to the original owner.
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The usual time frame for a judicial review is between three and five
years. This time frame includes the nullity action before the administrative courts and the appeal to the Administrative Chamber of
the Supreme Tribunal of Justice. The decision of the Administrative
Chamber is final.
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Update and trends
In recent years Procompetencia has been trying to seek a balance
between its obligation to promote and protect free competition in
Venezuela and the socialist policies under the ‘Socialism of the
21st century’ advocated by President Hugo Chávez. Such balance
between competition enforcement and socialist policies has proved
to be a difficult one. Obviously, the Venezuelan government’s socialist
policies have superseded the promotion of free competition when
conflict arises, given that such policies are at the forefront of the
government’s priorities. Although under the law, Procompetencia is an

independent body, its priorities have been accommodated to reflect
the general trends of the government’s policies and goals.
Even within a socialist driven economy (in which private property
has not been eliminated, but where there are many obstacles that
hinder private investment), Procompetencia, as well as the Law for
the Promotion and Protection of Free Competition have surprisingly
survived, even though, it must be said, they have not thrived. However,
merger control (which includes merger enforcement) has not been
active in the past few years.

Enforcement practice and future developments

36 Are there current proposals to change the legislation?

34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

A draft of a new competition law is currently under discussion in
the Venezuelan National Assembly. If the draft is approved by the
National Assembly, the merger review framework will significantly
change, since the draft establishes mandatory prior notification of
mergers and acquisitions. Thresholds and other notification requirements will be left to regulations to be issued by the president of
Venezuela.

There have been no cases of foreign-to-foreign mergers being opposed
by Procompetencia. So far, Procompetencia has approved all foreignto-foreign mergers that were voluntarily notified. However, there is
no official information about the number of cases.
35 What are the current enforcement concerns of the authorities?

Recently, Procompetencia has focused on sectors related to final
consumers (such as health-care and pharmaceutical products). The
Authority has also concentrated on telecommunications mergers,
which are subject to mandatory notification.

D’Empaire Reyna Abogados
José Humberto Frías

jfrias@dra.com.ve

Edif. Bancaracas, PH
Plaza La Castellana
Caracas 1060
Venezuela

Tel: +58 212 2646244
Fax: +58 212 2647543
www.dra.com.ve

462

Getting the Deal Through – Merger Control 2014

Corpus Legal Practitioners

ZAMBIA

Zambia
Sydney Chisenga and Alick Gondwe
Corpus Legal Practitioners

Legislation and jurisdiction
1

What is the relevant legislation and who enforces it?

The relevant legislation is the Competition and Consumer Protection
Act No. 24 of 2010 (the Act) and it is enforced by the Competition
and Consumer Protection Commission (the Commission).
2

The Act does not make any distinctions in respect of types of mergers
such as conglomerate, vertical or horizontal mergers. ‘Merger’ is
defined widely by the Act.
What types of joint ventures are caught?

The Act does not define the term ‘joint venture’ and the Act does not
expressly make a distinction between a contractual and an equity
joint venture. However, the Act provides that a merger occurs where
a joint venture occurs between two or more independent enterprises.
Therefore, joint ventures are also captured under the Act.
The Act does not expressly provide for the types of joint ventures. Therefore, all joint ventures whether contractual or equity joint
ventures are captured under the Act, but the joint venture must trigger a change of control.
4

•
•
•

What kinds of mergers are caught?

The term ‘merger’ is defined under the Act as a situation where an
enterprise, directly or indirectly, acquires or establishes, direct or
indirect, control over the whole or part of the business of another
enterprise, or when two or more enterprises mutually agree to adopt
arrangements for common ownership or control over the whole or
part of their respective businesses.
There are different forms of mergers that are contemplated under
the Competition Act and these include, but are not limited to, the
following:
• joint venture mergers;
• mergers arising from amalgamation or combination of enterprises; and
• mergers arising out of an enterprise acquiring an interest in
another enterprise, for instance, acquisition of shares, assets or
leases.

3

•

Is there a definition of ‘control’ and are minority and other interests
less than control caught?

Control is described in the Act in the definition of a merger. Under
the Act, control is said to be:
• beneficially owning more than half of the issued share capital of
the enterprise;
• being entitled to the majority of the votes at a general meeting;
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having the power to appoint or to veto the appointment of a
majority of the directors of the enterprise;
being the holding company of a subsidiary;
having the ability to materially influence the policy of the enterprise; and
having the ability to control the majority of the votes of the trustees, to appoint the majority of the trustees or to appoint or
change the majority of the beneficiaries of the trust.

The Act does not capture minority and other interests in its control
provisions.
5

What are the jurisdictional thresholds for notification and are there
circumstances in which transactions falling below these thresholds
may be investigated?

A merger transaction requires authorisation by the Commission
where the combined turnover or assets, whichever is higher, in
Zambia of the merging parties, is at least approximately US$1.8
million in their latest full financial year for which the figures are
available. The Commission has the power to authorise mergers
which meet the prescribed threshold.
6

Is the filing mandatory or voluntary? If mandatory, do any exceptions
exist?

Filing is mandatory only in relation to the mergers that meet the
prescribed threshold as above. A filing is not required in the case of
a transaction that does not meet the prescribed threshold. However, a
party seeking clarification as to whether a proposed merger is required
to be notified may apply to the Commission for negative clearance
in the prescribed manner and upon payment of the prescribed fee.
The jurisdictional thresholds for notification of a reviewable
merger remain as stated above. There are circumstances however, in
which transactions falling below the above thresholds may be investigated. The Commission may, where it has reasonable grounds to
believe that a merger falls below the prescribed thresholds, review
the merger if the following factors exist:
• the merger is likely to create a position of dominance in a localised product or geographical market;
• the merger is likely to contribute to the creation of a dominant
position through a series of acquisitions which are not individually subject to prior notification;
• the merger may substantially prevent or lessen competition;
• the merger is concluded outside Zambia and has consequences
in Zambia that require further consideration; or
• as a result of the merger there are, or are likely to be, competition
and public interest factors which must be considered.
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7

Do foreign-to-foreign mergers have to be notified and is there a local
effects test?

Foreign-to-foreign mergers that have an indirect or direct effect on
the structure of local markets are notifiable. The Commission focuses
on foreign-to-foreign mergers where the merging foreign entities have
a subsidiary or interest in an undertaking operating or located in
Zambia. The effects doctrine applies in this respect and the foreign
to foreign merger has to be notified.
8

Are there also rules on foreign investment, special sectors or other
relevant approvals?

There are no rules on foreign investment prescribed by the Act.
The Commission readily approved mergers involving stateowned enterprises and it appears its role in such mergers is advisory
and perfunctory. This can be attributable to the fact the board and
the CEO of the Commission are appointed by the state and possibly
not entirely independent.
Notification and clearance timetable
9

What are the deadlines for filing? Are there sanctions for not filing and
are they applied in practice?

The Act does not impose deadlines for filing and the Commission
has in certain instances accepted notifications made after conclusion.
There is some ambiguity in the Act in the sense that the prohibition
is against effecting a merger in the absence of authority from the
Commission. There is some uncertainty as to what precisely ‘effecting
a merger’ means. It might mean signing an agreement to merge, but it
might also mean implementing the merger. The question remains as
to when the offence is said to occur. The safer approach is to make
the competition approval a condition precedent in the agreement
leading to what constitutes a merge in the Act.
There are sanctions for not filing a merger application. These
sanctions include an administrative penalty not exceeding 10 per
cent of the annual turnover of the enterprise. Not filing a merger
application is a criminal offence which attracts a general penalty; any
person who is involved in the implementation of such a merger commits an offence and is liable, upon conviction, to a fine not exceeding
100,000 penalty units (an equivalent of US$3,396) or to imprisonment for a period not exceeding one year, or both.
10 Who is responsible for filing and are filing fees required?

Any party to the transaction or the parties’ appointed representatives
can notify the Commission. The parties may lodge a joint notification,
but if there are two or more independent parties intending to take
over a competitor separately then each party is required to lodge a
separate notification.
The application fee payable in respect of notifiable mergers is 0.1
per cent of the combined turnover or assets, whichever is higher. The
combined turnover or assets refers to the combined annual turnover
or combined assets of the entity located in Zambia in which the
target entity has an interest. There is a ceiling on the filing fee which
is 3 billion kwacha or dollar equivalent.
11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

There is no prescribed waiting period, but there is an initial assessment
period of 90 days for authorisation of the merger, which runs from
the date of application to the Commission for the grant of approval.
The Commission may extend the assessment period by a period not
exceeding 30 days.
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If the Competition Authority does not issue its determination
regarding a proposed merger, within the period specified, the
proposed merger shall be deemed to be approved.
12 What are the possible sanctions involved in closing before clearance
and are they applied in practice?

It is an offence punishable by a fine not exceeding 10 per cent of the
enterprise’s annual turnover, in the absence of authority from the
Competition Authority participate in effecting:
• a merger reviewable by the Competition Authority but has been
implemented without the approval of the Commission;
• a merger that is rejected by the Commission;
• a merger that fails to comply with conditions stated in a determination or with undertakings given as a condition of a merger
approval.
Further, where an offence is committed by a body corporate or
unincorporate body, every director or manager of the body corporate
or unincorporate body is liable, upon conviction, as if the director
or manager had personally committed the offence. In order to
avert liability, however, the director or manager can prove to the
satisfaction of the court that the act constituting the offence was
done without the knowledge, consent, or connivance of the director
or manager and that they had taken reasonable steps to prevent the
commission of the offence.
The Commission, however, accepts notifications even after the
conclusion of a merger and in practice may not impose the foregoing
sanctions.
13 Are sanctions applied in cases involving closing before clearance in
foreign-to-foreign mergers?

Sanctions are applied in cases involving closing before clearance in
foreign-to-foreign mergers. This is usually the case where enterprises
involved in foreign-to-foreign mergers have subsidiaries in Zambia
and merger approval has not been obtained at the Commission.
14 What solutions might be acceptable to permit closing before clearance
in a foreign-to-foreign merger?

Where an initial assessment reveals no competition concerns, the
Commission as a matter of course issues interim authorisations
and this enables the parties to close before final clearance by the
board. An interim authorisation is only issued when the Commission
is satisfied that a notified transaction gives rise to no competition
concerns and it can be reviewed before the final authorisation being
granted. The Commission may also require parties to make such
undertakings that, in the opinion of the Commission, may remedy
any competition concerns that a notified merger may give rise to.
15 Are there any special merger control rules applicable to public
takeover bids?

The Act does not make reference to public takeover bids and
consequently sets no special rules in relation to public takeover bids.
16 What is the level of detail required in the preparation of a filing?

The notification is required to be detailed enough for the Competition
Authority to be able to make a preliminary assessment with a view
of authorising the merger. The notification is made on a prescribed
form 1, which is fairly detailed and specifies the following documents
to accompany the application:
• two copies of latest annual report and audited accounts (including the balance sheet);
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a copy of the agreement or other documents relating to the
transaction;
a press release or other shareholders, board or management
statement on the transaction;
other market or industry study reports that support the transaction; and
strategic plans or minutes of board on the transaction.

ZAMBIA
21 What are the ‘theories of harm’ that the authorities will investigate?

The theory of harm, which is the starting point for any merger
investigation, is whether the merger is likely to prevent or lessen
competition in the relevant market. Market dominance and vertical
foreclosure are also important factors and are frequently referred to
in most merger investigations, particularly with respect to vertically
integrated undertakings.

17 What is the timetable for clearance and can it be speeded up?

22 To what extent are non-competition issues (such as industrial policy or
public interest issues) relevant in the review process?

The period allowed for assessment of a proposed merger is up to 90
days from the date of application with the possibility of extension of
30 days. The Commission is required to complete its assessment of
a proposed merger and issue its determination within a period of 90
days from the date of the application for authorisation.
However, the time frame can be speeded up by parties calling for
an extraordinary board meeting of the Commission to be held if the
application is urgent.

The Commission applies the public interest test in almost all merger
evaluations. However, there is no definition in the Act of what ‘public
interest’ is. There is no exhaustive list of factors that fall under the
public interest test but fundamentally issues such as employment
and the effect of the proposed merger on the economy in the
relevant market or region affected by the merger are of paramount
consideration.

18 What are the typical steps and different phases of the investigation?

23 To what extent does the authority take into account economic
efficiencies in the review process?

•
•

The first stage is the information collection stage when public
consultations are conducted.
The second stage is where the Commission gives written notice
of the investigation to the person who is the subject of the investigation or to an enterprise that is suspected to be a party to the
matter to be investigated and indicates in the notice the subject
matter and the purpose of the investigation.

In addition to the above, the Commission may also require the
persons or enterprises that are subject to the investigation to furnish
information in writing pertaining to any matter specified.
The Commission may also require such persons to produce any
document or article, as specified in the notice, which relates to any
matter that the Commission considers relevant to the investigation.
The Commission may also require such persons to appear before
the Commission, or before a person specified in the notice, at a time
and place specified in the notice, to give evidence or to produce any
document or article specified in the notice.
Substantive assessment

One of the expressed substantive tests under the Act is the market
assessment test, the main objective of which is to strengthen the
efficiency of production and distribution of goods and services.
A review of the cases handled by the Commission since its
inception reveals that the concept of economic efficiencies is applied
within the context of the ‘rule of reason’. The Commission recently
approved a scheme between two competitor airlines to implement
what is essentially a non-compete and joint-marketing arrangement.
In making its decision, the Commission considered that the
arrangement served the broader interests of the economy.
Remedies and ancillary restraints
24 What powers do the authorities have to prohibit or otherwise interfere
with a transaction?

The Commission has power ‘to take such action as it considers
necessary or expedient to prevent or redress the creation of a merger’.
The Commission implicitly has the locus standi to to prevent an
unauthorised merger and it has jurisdiction to impose fines or make
declaratory pronouncements regarding mergers.

19 What is the substantive test for clearance?

There are three substantive tests for clearance.
The first test is the market assessment test, which simply seeks
to determine the likely effects of the proposed merger in the relevant
market, on trade and the economy in general.
The second test is the competition assessment test, which seeks to
assess whether the merger is likely to prevent or substantially lessen
competition in a market in Zambia.
The third test is the public interest assessment test, which seeks
to determine whether the proposed merger will be in the interest of
the public.
In all of these tests issues such as the creation of employment and
empowerment of Zambians are pivotal in any merger evaluation.
The empowerment of Zambians was given considerable weight when
the Commission is evaluating a merger.
20 Is there a special substantive test for joint ventures?

There is no special substantive test with respect to joint ventures, as
joint ventures are appraised on the same basis as mergers if they fall
under the definition.
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25 Is it possible to remedy competition issues, for example by giving
divestment undertakings or behavioural remedies?

Almost all merger authorisations are subject to behavioural and
sometimes divestiture undertakings. Hardly any authorisations are
granted in the absence of conditions. At times the Commission may
give conditional approvals so that some competition concerns can
be addressed.
26 What are the basic conditions and timing issues applicable to a
divestment or other remedy?

The case of Lublend Limited represents a merger evaluation
combining behavioural and divestiture remedies. In this case, the
Commission required the acquiring firm to restructure Lublend
Limited so as to allow one of the shareholders to increase its stake
to 50 per cent. The acquiring firm was also required to undertake
not to interfere with the fixing of blending fees in relation to nonshareholders. In addition, the acquiring undertaking was required
to give undertakings that it would facilitate free access to blending
facilities by its competitors.
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This case does not represent a standard approach of the
Commission as it evaluates each merger on its own merits and
there are no standard conditions or remedies applicable to all cases.
For this reason there are equally no set timelines applicable to all
remedies.
27 What is the track record of the authority in requiring remedies in
foreign-to-foreign mergers?

Corpus Legal Practitioners
contravenes this commits an offence and is liable, upon conviction,
to a fine not exceeding 200,000 penalty units (US$6,700) or
imprisonment for a period not exceeding two years, or both.
31 Do the authorities cooperate with antitrust authorities in other
jurisdictions?

There are no guidelines in the Act with regard to ancillary restraints
and the Commission has not laid down any administrative rules
regarding the treatment of ancillary restraints in merger assessments.
In practice, clearance decisions will only cover ancillary restraints
in circumstances where such ancillary restrictions raise competition
concerns as a consequence of which behavioural or structural
conditions are imposed. Where a decision is silent on ancillary
restraints they are implicitly cleared.

The Commission is a member of the International Network of
Competition Authorities (ICN).
Therefore, the Commission may be requested by a foreign
competition authority to investigate and make an appropriate
determination where it has reasonable grounds to believe that anticompetition practices in Zambia are damaging competition in the
foreign country. The Act provides for cooperation.
The Commission cooperates with antitrust authorities in other
jurisdictions. This is supported by a statutory provision in the Act.
The Commission can enter into a formal agreement with an authority from a different jurisdiction. This cooperation has been reflected
in a number of agreements to which Zambia is a party. For instance,
in the 2002 Southern African Customs Union (SACU) Agreement,
the 2004 COMESA Competition Regulations and the 2009 Southern
African Development Community (SADC) Declaration on regional
cooperation in competition and consumer policies, which all provide
for cooperation between member states in the area of competition
law enforcement.

Involvement of other parties or authorities

Judicial review

29 Are customers and competitors involved in the review process and
what rights do complainants have?

32 What are the opportunities for appeal or judicial review?

The cases under review show that the Commission has imposed
remedies with respect to foreign-to-foreign mergers that have been
found to have an effect on local markets especially where the foreign
to foreign entities have subsidiaries in Zambia.
28 In what circumstances will the clearance decision cover related
arrangements (ancillary restrictions)?

As part of its investigation process, the Commission typically
conducts public consultations seeking the public’s comments with
respect to proposed mergers. To the extent that competitors are
consulted, competitors play a role in the review process. The Act
does not define the meaning of ‘public’ and therefore both customers
and competitors are captured under the Act.
30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from disclosure?

There is no requirement for the review process to be made public,
but the Commission usually announces its decisions. In its annual
reports the Commission highlights cases conducted. The notifying
parties may highlight information that they consider confidential and
request that such information not be disclosed.
The Board of the Commission prohibits the publication of, or
disclosure of information to, unauthorised persons. Any person who

The Act has made provisions for the Competition and Consumer
Protection Tribunal (the Tribunal). Therefore any person or an
enterprise that is aggrieved with an order or direction of the
Competition Authority may appeal to the Tribunal within 30 days.
Any person wishing to appeal against the decision of the Tribunal
may appeal to the High Court within 30 days of the determination.
There are recent examples where parities to a merger action
aggrieved by the decision of the Commission have appealed to the
Competition and Consumer Protection Tribunal. However, these
matters are still before the Tribunal hence no mention of the parties
may be made here since the matters are still subjudice.
33 What is the usual time frame for appeal or judicial review?

An appeal has to be lodged within 30 days of the decision being
made by the Tribunal. In a recent ruling of the High Court, the Court
observed that a party that did not appeal against a decision of the
Competition Authority within 30 days lost the right to appeal.

Sydney Chisenga
Alick Gondwe

schisanga@corpus.co.zm
agondwe@corpus.co.zm

Elunda II, Ground Floor, Stand No. 4645
Addis Ababa Roundabout Rhodespark
PO Box 32115
Lusaka
Zambia

Tel: +260211372300/01/04
Fax: +260211372323
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Enforcement practice and future developments
34 What is the recent enforcement record of the authorities, particularly
for foreign-to-foreign mergers?

In 2009 and 2010 the Commission considered a total of two foreignto-foreign mergers, both of which were approved without conditions.
35 What are the current enforcement concerns of the authorities?

The Commission has the power to impose fines and imprisonment,
or both, for any contravention of the Act.
However, there is still widespread unawareness and a lack of
adequate appreciation of the principles of competition policy and law
within the legal circles and this slows down the Commission’s merger
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ZAMBIA
assessment due to protracted correspondence with legal practitioners.
There is need therefore for training and capacity building in order to
equip practitioners with the necessary skills and basic knowledge of
the principles of competition policy and law.
36 Are there current proposals to change the legislation?

There are currently no proposals to change the Act. The Competition
and Consumer Protection Act No. 24 of 2010 replaced the
Competition and Fair Trading Act, chapter 417 of the Laws of
Zambia, when it came into force on 16 August 2010. The Act is
thus fairly new and there are no plans to amend or repeal it quite yet.
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INTERNATIONAL COMPETITION NETWORK

The ICN in 2013
Eduardo Pérez Motta
Chair of the International Competition Network’s Steering Group
President of the Federal Competition Commission (Mexico)
Antitrust continues to evolve, and one of the International Competition Network’s strengths is its ability to adapt quickly to address
new topics or new developments. This past year, among other efforts
to promote economic analysis, the ICN’s Merger Working Group
demonstrated its commitment to keeping ICN work up to date with
analytical advances by updating the 2005 Investigative Techniques
Handbook with a new chapter on economic analysis.
The ICN’s Merger Working Group, created to promote the adoption of best practices in the design and operation of merger review
regimes, seeks to: (i) enhance the effectiveness of each jurisdiction’s
merger review processes; (ii) facilitate procedural and substantive
convergence; and (iii) reduce the public and private time and cost of
multi-jurisdictional merger reviews.
Under the leadership of co-chairs from the Competition Commission of India, the European Commission’s DG Competition, and
the Italian Competition Authority, this past year the Merger Working
Group focused on the role of economic analysis in merger review.
The Group held a workshop on the topic for ICN members and
non-governmental advisers, and prepared a new chapter on economic analysis for the 2005 ICN Investigative Techniques Handbook
for Merger Review, as mentioned. Other Working Group projects
addressed international cooperation and convergence through the
use and development of practical tools for the ICN’s 127 member
agencies.
Investigative Techniques Handbook

The new chapter of the ICN Investigative Techniques Handbook for
Merger Review on ‘The Role of Economics and Economic Evidence
in Merger Analysis’ strengthens the original chapter by providing
more concrete guidance on the practical use of quantitative techniques in the investigation, as well as broadening and updating the
scope of discussion.
The chapter reviews the specific economic tools typically used in
assessing horizontal mergers, including through the use of illustrations from actual cases. In particular, the chapter shows the types
of economic analysis that can be conducted at different stages of
the merger investigation. It concludes by giving some guidance on
the necessary requirements that any quantitative economic analysis
should foresee.
While economists participated in the drafting of the chapter, the
main audience includes case investigators, case handlers, lawyers,
and junior economists.
The work product was enriched by discussions at the 2012
Merger Workshop, hosted by the Colombian Superintendency of
Industry and Trade. The Working Group led a training workshop
on the role of economic evidence in merger analysis in Bogotá,
Colombia in November 2012. More than 100 participants from
39 jurisdictions participated. The workshop took stock of current
use of economic analysis in merger review and provided a forum
for discussion on economic analysis and evidence. Topics included
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how economics can help staff understand the specifics of the markets
investigated and develop a coherent and well-articulated theory of
harm, how economics can help generating reliable evidence, and how
economic data can be collected efficiently.
Framework for merger review cooperation

In 2012, the Japan Fair Trade Commission led the development of
a framework for merger review cooperation. The voluntary framework is intended to facilitate effective and efficient cooperation
between ICN member agencies reviewing the same mergers, including by providing contact details of agency liaison officers and facilitating information exchange among agency case teams. As of 2013,
51 competition authorities participate.
Tools for implementing ICN best practices

The ICN’s international best practices for mergers include the Recommended Practices for Merger Notification and Review Procedures
and the Recommended Practices for Merger Analysis. While the recommended practices that the ICN creates are aspirational – they are
non-binding – the expectation is that members will implement them,
as appropriate.
One objective of the Merger Working Group is to help ICN
members who want to implement the recommended practices. This
past year, the Working Group created a self-assessment tool for members to use to analyse how their merger analysis practices measure up
to the ICN’s Recommended Practices for Merger Analysis and the
ICN’s Merger Guidelines Workbook. The group also organised three
teleseminars on the issues agencies face when reviewing or updating their merger laws, procedures, and guidelines. Representatives
from more established and younger competition authorities around
the world shared lessons learned from revising their merger regimes,
including how ICN standards were used to advocate or target their
reforms.
Comments on laws

While the self-assessment tool and the teleseminars can help members
target areas for reform, a more frequent challenge to implementation of ICN Recommended Practices is that members, having identified necessary reforms, face difficulties in realising them. This past
year, however, the ICN leadership, recognising that the ICN itself
is a powerful instrument, launched a new programme to support
member reforms. The ICN, by having 127 agencies speak with one
voice in support of a single member, on the basis of well-founded and
time-tested best practices, can show its support for reforms to help
influence policymakers. With this in mind, the ICN’s Steering Group
developed a process to assist ICN members when they seek external
support for domestic reforms. This support may be a letter describing
the proposed reforms’ conformity with ICN best practices, but it can
also involve presentations or in-country support.
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This year the ICN leadership provided public comments on the
proposed reforms to the merger review regime in Peru and the proposed COMESA merger guidelines.
This growing advocacy role for the ICN with its own members
represents a significant step forward from the ICN’s historically cautious approach in its early years, and reflects the ICN’s maturity
as a network. Taking on a more active role when members request
assistance on specific policy initiatives not only supports competition advocacy, but it also helps crystallise procedural and substantive
convergence on those topics on which the ICN has agreed are best
practice.
New projects

Economists have played an important role in the Merger Working Group, particularly this past year with the Group’s project on
Economic Analysis in Merger Review. This experience, among
others, helped the network understand that it should place a greater
emphasis on including economists. In this coming year, the ICN is
exploring additional ways to increase economists’ engagement in
ICN working groups and to provide a forum for economists to share
experiences and learn from one another.
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Also this year, the Merger Working Group will pilot the new
chapter to evaluate whether any additional changes are needed to
finalise it. The Group also will continue efforts to assess the level
of use and implementation of both sets of Recommended Practices,
including through use of the self-assessment tools. This assessment
will be used to identify common challenges and particularly successful uses of work product.
In the future, the Merger Working Group also intends to develop
guidance – in the form of guidelines, recommended practices or
other work product – on cooperation in multi-jurisdictional merger
review. The guidance will build on existing work product related
to merger enforcement cooperation, including the Group’s Recommended Practice on Interagency Coordination and feedback on the
use of the Merger Cooperation Framework, as well as the results of
the joint OECD-ICN Questionnaire on International Enforcement
Cooperation.
Together, these projects offer great promise to meeting the mission of the Merger Working Group: enhancing the effectiveness of
ICN members’ merger review processes through international cooperation and procedural and substantive convergence.
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QUICK REFERENCE TABLES

Quick Reference Tables
These tables are for quick reference only. They are not intended to provide exhaustive
procedural guidelines, nor to be treated as a substitute for specific advice.
The information in each table has been supplied by the authors of the chapters.

Albania
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system: the
filing of a notification with
the Albanian Competition
Authority is mandatory in
cases where the applicable
turnover thresholds are met.

Concentrations have
to be notified within
30 days from the date
of entering into the
merger agreement or
the agreement pursuant
to which a controlling
interest is acquired,
or from the date of
publication of the public
offer to purchase or
exchange shares.

A preliminary proceeding
(stage 1) applies where
a merger will likely not
lead to the creation
or strengthening of a
dominant position in the
relevant market. The
Authority has to decide
on the merger within
two months as of the
working day following the
confirmation of receipt of
a complete notification.

The Authority
assesses whether the
concentration may lead to
a substantial lessening
of competition in the
market or a part thereof,
especially by the creation
or strengthening of a
dominant position on the
relevant market.

If the undertakings that
are required to notify
the merger fail to duly
file within the set time
limits (late filing), the
Authority may impose
fines of up to 1% of
their annual turnover
in the last completed
business year. If the
undertakings concerned
close the transaction
prior to clearance, the
Authority may impose
fines amounting to up to
10% of each participating
undertaking’s previous
annual turnover.

Although the Albanian
merger control regime is
still a rather young regime
it has experienced a clear
increase in activities by
the Authority in enforcing
merger control law
(and competition law in
general).

An in-depth proceeding
applies where the
transaction gives rise to
concern of a dominant
position being created or
reinforced. The Authority
must investigate the case
and issue a decision
within three months
from the start of such
proceeding (which can be
extended by up to one
month).
If within these time limits
the Authority does not
issue a decision, the
concentration is deemed
authorised.
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Argentina
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system.

The Argentine turnover of
the acquiring company (or
merging parties) and that
of that target must exceed
200 million pesos.
Filing prior to or within a
week of conclusion of the
agreement, publication
of the tender offer or
acquisition of control,
whichever occurs first.
However, a concentration
cannot produce effects
between the parties or
vis-à-vis third parties until
clearance is obtained.

45 business days (see
‘Remarks’ column). The
above period is suspended
every time the CNDC
requests additional
information and until all
information is submitted.

Whether the merger or
acquisition’s purpose
or effect is or may be
to restrict or distort
competition, to the
detriment to the general
economic interest.

Failure to file is subject
to a penalty of up to 1
million pesos per day of
delay. Failure to comply
with final decisions
prohibiting a transaction
or imposing conditions
may give rise to penalties
of between 10,000 pesos
and 150 million pesos.
The authorities can
issue cease and desist
orders suspending the
effects of the transaction
or request competent
courts to order the
dissolution, winding-up,
deconcentration or spinoff of the companies
involved. No automatic
penalty contemplated for
companies implementing
a transaction before
clearance: opening of
separate investigation by
the CNDC is required.

Resolution 40/2001
of the SCDDC set forth
deadlines of 15 and 35
business days for stage
1 investigations and 45
business days for stage
2 investigations, although
they are not in practice
followed by the CNDC and
approvals may in practice
take one year or more.

Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Voluntary, although there
are three ways of obtaining
clearance: informal
clearance, formal clearance
and authorisation.

Because the system is
voluntary, there are no
mandatory notification
triggers or filing
deadlines. However, the
ACCC’s Merger Guidelines
indicate that it expects
to be notified where the
products of the merger
parties are substitutes or
complementary and post
merger the firm will have
a market share of more
than 20%. The informal
clearance process can
take between two and 14
weeks, and significantly
more in complex cases
or where a statement of
issues is published, so
parties should file with
the ACCC early enough
to allow the informal
clearance process to
be finalised before the
transaction is completed.

Informal clearance may
take between two and
14 weeks, possibly
significantly more in
complex cases or where
a statement of issues is
published.
The ACCC must make
a decision in relation
to a formal clearance
application within 40
business days (or a
further 20 business days
if the ACCC decides to
extend the period or by
a period agreed between
the ACCC and applicant).
The Tribunal must
reach a determination
on an application for
authorisation of a merger
within three months (which
can be extended to six
months). If decision has
not been made within
this period, the Tribunal is
taken to have refused to
grant the authorisation.

For both formal and
informal clearance,
the test is whether the
acquisition would have,
or be likely to have, the
effect of substantially
lessening competition in
the relevant market.
For authorisation
applications, the Tribunal
considers whether the
proposed acquisition
would result, or would be
likely to result, in such a
benefit to the public that
the acquisition should be
allowed to take place.

The maximum penalty for
a corporation breaching
the merger provisions of
the CCA is the greater
of the following: A$10
million; three times the
value of the benefit
that the body corporate
obtained directly or
indirectly and that is
reasonably attributable
to the contravening
conduct; or where that
value cannot be readily
calculated, 10% of the
annual turnover of the
body corporate and its
related bodies corporate.
For individuals, the
maximum penalty is
A$500,000.
Other remedies include
injunctions restraining
completion of the
transaction, divestiture
and a declaration that the
transaction is void.

Although merger
clearance in Australia
is voluntary, the law
is vigorously enforced
by the ACCC. Where
parties choose not to
make a voluntary merger
notification to the ACCC,
it is not uncommon for
the ACCC to contact
the parties seeking
information to enable
the ACCC to determine if
the transaction is likely
to raise competition
concerns.

Australia
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Austria
Voluntary or mandatory
system

Notification trigger/filing
deadline

Mandatory system.

A merger must be notified Stage 1: four weeks from
prior to its completion if,
filing (six weeks in case of
in the last business year: extension upon request by
the notifying party; legal
• the combined
amendment as of 2013).
worldwide turnover
of all undertakings
concerned exceeded
€300 million;
• the combined
Austrian turnover
of all undertakings
concerned exceeded
€30 million; and
• the individual
worldwide turnover
of at least two of
the undertakings
concerned each
exceeded €5 million.
Even where these
thresholds are met,
mergers are exempt from
the notification obligation
where the domestic
turnover of only one of the
undertakings concerned
exceeded €5 million
and where the worldwide
combined turnover of
the other undertakings
concerned did not exceed
€30 million. It is possible
to file a pre-merger
notification even prior to
the signing of the relevant
agreement, provided the
parties have, in principle,
agreed on structure and
timing of the transaction
and intend to enter into
this agreement in the
foreseeable future. There
is no filing deadline
but mergers subject to
merger control must not
be completed before
clearance.
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Clearance deadlines
(Stage 1/Stage 2)

Stage 2: five months from
receipt by the Cartel Court
of a request of stage 2
proceedings (six months
in case of extension upon
request by the notifying
party; legal amendment as
of 2013).

Substantive test for
clearance

Penalties

Remarks

Whether the merger will
create or strengthen
a dominant market
position.

The Cartel Court can
impose, on each party
that has intentionally or
negligently violated the
standstill obligation, a
fine in the amount of up
to 10% of the worldwide
turnover achieved by that
party in the last business
year.

Acquisitions of 25% or
more of the shares of
a company are subject
to merger control even
if they do not confer
sole or joint control on
the acquirer. Special
rules for media mergers,
both as regards the
calculation of turnover
and the substantive test
for clearance. Special
rules also for calculation
of turnover of banks and
insurance companies.
Bank exemption –
temporary acquisitions by
financial institutions are
exempted from merger
control subject to certain
conditions.
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Bangladesh
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system

• W
 here there will
be “substantial
acquisition of
shareholding”, an
attested copy of the
public notice, brochure
or other document has
to be filed with the
SEC at least two days
prior to publishing the
same to the public.

Filing with the SEC in
respect of substantial
acquisition of
shareholding: The public
notice, brochure or other
document has to be filed
with the SEC through
the merchant banker at
least two days prior to
publishing the same to the
public.

No substantive test for
clearance has been
specified in FERA or the
2002 Rules. However,
the regulators look into a
wide range of issues.

Penalties include
imprisonment or fine or
both. In addition, under
FERA the relevant asset
or property may be
confiscated.

Depending on the nature
of the acquisition or
merger, various other
filing or regulatory
requirements may have to
be complied with.

• If the transaction
will involve a change
of control under
section 18 of FERA,
permission of the
Bangladesh Bank
would be required.

Notifying the Bangladesh
Bank: The Foreign
Exchange Investment
Department of the
Bangladesh Bank should
be informed, through the
concerned authorised
dealer (ie, local bank)
within 14 days of the
transfer of shares.

Under section 21(2)
of the Competition
Act, if a combination
adversely affects
competition or creates
a cause to adversely
affect competition,
the combination will
not be approved. If
a combination does
not adversely affect
competition or create
a cause to adversely
affect competition, the
combination may be
approved.

Although the penalties
include imprisonment
or fine or both, there is
no recent example of
sentence of imprisonment
for violations of regulatory
requirements discussed
in this chapter.

In respect of various
regulated sectors,
such as, banking,
financial services,
telecommunication,
energy, etc, approval of
the relevant regulatory
authority is required.

• T he Foreign
Exchange Investment
Department of the
Bangladesh Bank
should be informed,
through the concerned
Authorised Dealer (i.e.
local bank) within 14
days of the transfer of
shares.
• U
 nder section 21 of
the Competition Act
a combination (which
has been defined to
include acquisitions
or mergers), which will
not affect competition
in an adverse way or
create a cause that
will affect competition.

Permission from the
Bangladesh Bank for
change in control: Section
18 of FERA is silent in
respect of the timing of
taking such permission.
However, it is prudent
to take prior permission
to avoid any future
complications.
Approval from BCC:
section 21 of the
Competition Act is silent
in respect of the timing of
taking approval.

Belarus
Voluntary or
mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

The system of
merger control
in the Republic
of Belarus is
mandatory
and there is
an established
liability for illegal
acts in this field.

Deadlines are not established
but it is necessary to
obtain the consent of the
antimonopoly authority before
entering into the transaction.

The consent of the
antimonopoly authority
is given within 30
days of the date of
submission of all
required documents.
The term of the
consent issue may be
extended for 10 days if
all required documents
are not submitted.

The antimonopoly
authorities of Belarus
regularly monitor the
market before the merger
to be sure that the
effects of a potential or
actual merger will not
restrain the development
of free trade, commerce
and competition in the
relevant market, and
that there will be free
access to the relevant
market after the merger.
The antimonopoly
authorities also assess
the possibility of creation
or strengthening of a
monopolistic or marketdominant position of
companies and the
effects that might result
from it.

If a transaction without merger
clearance results in the emergence
or strengthening of a dominant
position in the relative commodity
market or restriction of competition,
the transaction may be found invalid
by a court decision upon a claim
filed by the antimonopoly authority
or by other interested third parties.
In addition to the transaction being
recognised as invalid, Belarusian
legislation establishes administrative
liability for the evasion of regulations
or other legal requirements of the
antimonopoly bodies, improper or
untimely execution and failure to
provide to the antimonopoly bodies the
information (documents, explanations)
necessary for the exercise of their
functions. Administrative liability is
also established for the submission
of deliberately misleading information.
The fine for these acts ranges from 20
to 50 basic units.
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Belgium
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system. The form
of notification is the special
form similar to form CO and
made in French or Dutch.

Combined Belgian
turnover over €100
million and at least two
of the parties have an
individual Belgian turnover
of at least €40 million.
A concentration must be
notified and cleared prior
to its implementation.

Stage 1 decisions must be
adopted within 40 working
days. Stage 2 decisions
must be made within an
additional 60 working
days. If the parties offer
commitments in order
to meet competition
concerns, the first phase
can be increased by 15
working days and the
second phase by 20
working days.

Whether a concentration
would ‘significantly
impede effective
competition’ on the
Belgian market or on
a substantial part of
it, in particular as a
result of the creation
or strengthening of a
dominant position.

A fine of up to 1% of
the total turnover in
the preceding financial
year where the notifying
parties obstruct merger
control investigations, eg,
by providing incorrect or
incomplete information.
Where parties implement
the concentration without
clearance, a fine of up
10% of the total turnover
in the preceding financial
year can be imposed.

Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system for all
regulated industries and
non-regulated industries that
have issued securities.

Prior regulatory
authorisation is required
for regulated industries.
Mergers of Bolivian
companies must be filed
and notified to creditors
30 days before closing.

Once all the information
is filed and the creditors
notified, there is a
30-day waiting period.
The process can be fasttracked if there is a public
interest.

For regulated industries,
the main concern is
that they will have the
technical and financial
capacity to provide the
regulated service. For
other industries, the
main concern is that
the resulting entity will
not infringe regulatory
prohibitions.

In regulated industries,
the penalty would be to
begin a regulatory process
for the revocation of the
licence or concession.

The new Bolivian
constitution calls for a
more active role of the
government in all sectors
of the economy and a
larger participation and
protection of consumers.
The regulatory system
has been modified
introducing new
regulating authorities
which may adopt a
more strict policy with
regard to mergers and
acquisitions, especially
in regulated industries.
Further changes in the
regulatory system as well
as a consumer protection
law may create more
clearance requirements
for mergers and
acquisitions in Bolivia.

Bolivia
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Bosnia and Herzegovina
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Mandatory system: the
filing of a notification with
the Competition Council is
mandatory in cases where
the applicable jurisdictional
thresholds have been met.

Concentrations that
meet the jurisdictional
thresholds have to be
notified within 15 days
after the signing of the
respective agreement,
the announcement of a
public offer of shares, or
an acquisition of control,
whichever occurs first.

Once the Competition
Council issues a certificate
of completeness, it has
to decide within 30 days
whether the concentration
raises competition law
concerns in Bosnia and
Herzegovina. If the Council
does not issue a decision
within this period, the
concentration shall be
deemed to be approved.

The Competition Council
assesses whether
the concentration
results in the creation
or strengthening of a
dominant position which
may restrict competition in
the market.

Failure to notify the
concentration within
due time may result in
a fine of up to 1% of
the total turnover of the
undertakings concerned,
realised in the business
year preceding the
concentration. In addition,
a fine between 5,000 and
15,000 convertible marks
may be imposed on the
responsible individuals.

If the concentration may
have a negative effect
on competition, the
Competition Council may
initiate a second-phase
investigation. It then has
to issue a final decision
within 3 months following
the date on which the
resolution authorising
the institution to conduct
second-phase proceedings
is adopted. This period
may be extended for an
additional 3 months. If the
Competition Council does
not issue a decision within
the defined deadline, the
concentration shall be
deemed to be approved.

Remarks

Closing a concentration
without obtaining prior
clearance may result in a
fine of up to 10% of the
parties’ total turnover
in the year preceding
the closing. Individuals
responsible within the
undertakings may be
subject to fines ranging
from 15,000 to 50,000
convertible marks.

Brazil
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Mandatory system for
mergers, acquisitions,
consolidations and joint
ventures that produce an
effect in Brazil and meet
the double turnover legal
threshold.

There is no deadline
for filing in Brazil but
transactions cannot be
closed or implemented
before clearance.

Simple and ordinary cases
that are not challenged
by the SG do not go to
CADE’s Tribunal and
are approved at the SG
level. Ordinary and more
complex cases that are
challenged by the SG are
first reviewed by the SG
and then sent to CADE’s
Tribunal for final analysis
and decision. Clearance
time is likely to be about
three weeks for simple
cases, six or more months
for complex ones (up to
240 plus possible 60 or
90-day extensions).

The law provides for
both dominance and
substantial lessening of
competition tests, though
the former one has
implicitly been more used
by CADE.

Pecuniary penalty that
may range from 60,000
reais to 60 million reais;
Act null and void;
administrative proceeding
if the deal is considered
harmful to competition.
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Bulgaria
Voluntary or
mandatory system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system.

Notification is mandatory
where: the joint turnover
of all undertakings
concerned in Bulgaria for
the year preceding the
year of the concentration
exceeds 25 million levs;
and the turnover of each
one of at least two of the
undertakings concerned
in Bulgaria for the year
preceding the year of the
concentration exceeds
3 million levs, or the
turnover of the target
in Bulgaria for the year
preceding the year of the
concentration exceeds 3
million levs.

Stage 1 investigations
must be completed within
25 business days from
registration. The term
may be extended by 20
business days in cases of
proposed changes by the
parties in the structure of
concentration.

Whether the
concentration leads
to the establishment
or strengthening of a
dominant position, which
would materially limit or
impede competition on
the relevant market.

Fines in the amount of up to
10% of combined turnover of
the undertakings concerned
may be imposed for filing
violations, including for:
• failure to notify a
notifiable concentration,
or non-compliance with
remedies imposed;
• implementation of a
concentration that has
been blocked;
• early implementation of a
concentration in violation
of the suspension
obligation; or
• non-compliance with
authority’s decision.

Special rules for calculation
of turnover of banks and
insurance companies.

Notification must be filed
following the execution
of an agreement,
public announcement
of the tender offer or
acquisition but prior to
the implementation of
the transaction. In certain
cases, and upon the
request of the notifying
party, the investigation
may be initiated prior
to the execution of an
agreement or public
announcement of the
tender offer, provided
that the notifying
undertaking(s) present
sufficient evidence
demonstrating their intent
to execute the respective
agreement or where they
have made public their
intent to take a tender
offer.

Stage 2 investigations
must be completed within
a four-month period. The
term may be extended
by 25 business days
in cases of factual and
legal complexity, and
by an additional 15
business days where
approval is made subject
to commitments and
remedies.

Exceptions from the
suspension obligations
are provided for certain
transactions that take
place on a regulated stock
exchange.

Periodic penalty payments
may be imposed on
undertakings of up to 5% of
the average daily turnover for
each day of delay to comply
with, or implement an order
or decision of the authority:
• for termination of an
infringement, including
where behavioural or
structural remedies are
imposed; or
• for approval of
commitments and
remedies.
Periodic penalty payments
may be imposed on
undertakings of up to 1% of
their average daily turnover
for each day of delay
following the expiry of the
deadline provided by the
authority, where undertakings
fail to provide assistance,
or where undertakings
fail to provide information
or provide incomplete or
misleading information, or
where undertakings obstruct
a dawn raid.
Penalties may be imposed
on individuals who
assisted the commitment
of a violation, where such
behaviour does not qualify
as a crime, may receive a
penalty of up to 50,000
levs. Individuals who fail to
assist an investigation of the
authority may receive a fine
of up to 25,000 levs.
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Canada
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Notification is mandatory
for transactions that
exceed certain thresholds.
However, the Competition
Act’s substantive jurisdiction
extends to mergers of any
size that have an effect on
the Canadian marketplace,
whether involving domestic
parties or purely foreign-toforeign mergers.

No filing deadline. Where
advance notification is
required, parties may
file at any time after
reaching an agreement
but transactions may not
close during mandatory
waiting periods.

A mandatory 30-day
no-close period is
triggered by submission
of a notification. If the
Commissioner issues
a Supplementary
Information Request (SIR),
submission of the required
responses will trigger a
further no-close period
that expires 30 days
after both parties have
responded.

Whether the merger is
likely to prevent or lessen
competition substantially
in a relevant market.

The criminal penalty for
not filing a mandatory
notification is a fine of
up to C$50,000, as well
as the possibility of an
additional penalty of up
to C$10,000 per day for
closing a transaction prior
to the expiry of a waiting
period.

The acquisition of control
of a Canadian entity
by a non-Canadian will
also require notification
and possibly review
and approval under the
Investment Canada Act.

Sanctions for a completed
anti-competitive merger
include dissolution or
divestiture.

Chile
Voluntary or
mandatory
system

Notification trigger/filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Voluntary system.

Not applicable.

Not applicable.

The existence or
• Modify or terminate
absence of barriers
the acts, contracts,
to entry is a weighty
agreements,
factor when attempting
systems or
to determine the
understandings held
consequences of
to be in violation
horizontal combinations
of the Competition
from a competition law
Law;
perspective. Chilean
• require the
antitrust authorities
transformation
have usually held
or dissolution of
that the risks of
the companies,
monopolistic abuses
corporations and
are considerably lower
other private
in markets without
bodies corporate
any legal or natural
taking part in the
barriers to the entry of
acts, contracts,
potential competitors,
agreements,
that is, with higher
systems or
market contestability.
understandings
Also, legitimate
referred to in
business reasons,
the preceding
such as economies of
paragraph; and
scale or scope, or the
• impose fiscal
need to tackle highly
fines for up to
competitive markets,
the equivalent of
are considered
20,000 annual tax
reasonable justification
units.
to proceed with a
horizontal business
combination. Finally,
the actual existence
of merger-specific
efficiencies, how such
efficiencies are proved
and how they will be
effectively transferred
to consumers are
key considerations
especially held in
regard by the Antitrust
Court when approving
or rejecting horizontal
merger operations.
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China
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Notification is mandatory.

Notification is required
for any transaction
which constitutes
a ‘concentration of
undertaking’ if one of
the following notification
triggers is met:
• The total worldwide
turnover of all parties
to the transaction
exceeded 10 billion
renminbi and the PRC
turnover of each of at
least two parties to
the transaction in the
previous financial year
exceeded 400 million
renminbi.
• The combined PRC
turnover of all parties
to the transaction
exceeded 2 billion
renminbi and the PRC
turnover of each of at
least two parties to
the transaction in the
previous financial year
exceeded 400 million
renminbi.

Stage 1: 30 days from the
receipt of the complete
filing by MOFCOM.
Stage 2: 90 days from
the date of MOFCOM’s
decision to initiate further
review of the transaction
with the possibility of
extension by another 60
days.

Whether the
concentration has or
is likely to have ‘the
effect of eliminating or
restricting competition’.

MOFCOM may order the
undertakings to cease
the implementation of the
concentration, dispose
of shares or assets,
or transfer businesses
within a given time
limit and adopt other
necessary measures
to restore the market
situation to that before
the implementation of the
concentration. MOFCOM
may also impose a fine of
a maximum of 500,000
renminbi.

Even where none of the
threshold criteria is met,
MOFCOM still has the
discretion to review a
transaction if it considers
that the transaction is
likely to result in the
‘elimination or restriction
of competition’.

There is no filing deadline.

Colombia
Voluntary or
mandatory
system

Notification trigger/filing
deadline

Clearance deadlines (Stage
1/Stage 2)

Substantive test for clearance

Penalties

Remarks

Mandatory
system when the
companies meet
certain conditions,
except when the
participants in
the transaction,
despite meeting
these conditions,
have less than
20% market
share. In this
case the parties
involved only have
to notify the SIC
of the transaction
without filing.
There is no
prescribed form.
In Spanish.

Notification trigger when,
considered together or
individually, the companies
have had during the previous
fiscal year operating
revenues or assets
that exceed the amount
established by the SIC at the
end of each year defined in
current monthly minimum
wages.

Yes. There is no specific
regulation establishing a
certain deadline for notifying
or presenting the filing
before the transaction.

There is no specific test.
Nevertheless, the SIC shall
consider whether the merger will
result in a substantial lessening
of competition, In the analysis
conducted by the SIC the authority
reviews the following aspects:
• Relevant market definition. This
covers two aspects: market
product and geographic market.
• Analysis of the characteristics
of the defined relevant market:
concentration levels and barriers
to entry. For the concentration
levels and dominance analysis
the SIC uses indices such as
IHH, NEE, LIDER, CR2, CR4,
KWOKA and STENBACKA.
• Potential effects of the
transaction such as unilateral
effects or coordinated effects.

Yes. The sanctions in
reference consist in:
the reversion of the
operation or fines:
against the intervening
parties (companies),
up to 100,000 monthly
legal wages or 150% of
the revenue obtained
from the infraction
of the antitrust law;
and fines against
individuals involved,
up to 2,000 monthly
minimum legal wages.

There are special
provisions for cases
involving banking or
financial entities and
aeronautical matters,
which are covered
by the respective
regulatory authorities;
each of those sectors
is under special
surveillance.
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Nevertheless, after the
participants submit the file,
there are some steps and
deadlines to accomplish
some requirements
demanded by the SIC and
the transaction cannot be
completed until a decision
has been made.
Once the parties submit all
the required information,
the SIC has a term of three
(3) months for issuing a
decision.
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Croatia
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

The filing of a notification
with the CCA is mandatory.

There is no explicit
filing deadline. However,
the notification has
to be submitted to
the CCA prior to the
implementation of the
concentration.

If the CCA takes the view
that the concentration
does give rise to
competition law concerns,
it initiates a Phase II
investigation. Such
investigation may be
initiated only within 30
days from the receipt of a
complete notification. If no
Phase II has been initiated
by then, the concentration
is deemed to be approved
in Phase I (upon the
written request of the
parties, the CCA issues a
confirmation letter).

The CCA assesses
whether the intended
concentration would
significantly impede
effective competition in
the market, in particular
as a result of the creation
or strengthening of a
dominant position.

In the case of a breach of
the filing obligation, the
CCA may impose a fine
of up to 1 per cent of the
undertaking’s total annual
turnover realised in the
preceding business year.
Moreover, In the case
where the concentration
has been implemented
prior to clearance
(irrespective of whether
a notification has been
submitted to the CCA) and
the requirements for a
clearance are not met, the
CCA may impose a fine of
up to 10 per cent of the
undertaking’s total annual
turnover realised in the
preceding business year.
Individuals are not subject
to fines.

Once the CCA has initiated
Phase II, it must issue a
decision within a period
of three months (which
may be extended by an
additional three months, if
this is necessary to carry
out additional analysis).
After the expiry of this
period, it is presumed by
law that the concentration
has received approval.

Remarks

In addition, the CCA may
order measures aimed
at restoring efficient
competition in the
relevant market.

Cyprus
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Mandatory system for
concentrations of major
importance.

Notification within one
week of concluding the
relevant agreement for
the concentration.

Clearance is notified
within one month to the
concerned undertakings.
In the case where a
full investigation will be
conducted (Phase II), the
Service has three months
to submit its report to
the CPC and the latter
has four months from
such submission to issue
its decision as to the
compatibility or not of the
concentration, by which
time the parties must also
be notified.

A concentration, which
creates or strengthens a
dominant position in the
affected markets within
the Republic, shall be
declared incompatible
with the requirements of
the competitive market.

Failure to file a
concentration of major
importance results in
administrative fines; there
is a fixed fine of up to
€85,430 and a daily fine
of up to €8,543 per day
of infringement.

Remarks

Partially or completely
putting into effect a
concentration without
notification or approval
carries a fine of 10% of
the total turnover of the
participating undertakings
in the financial year
immediately preceding the
concentration, in addition
to a fine of up to €8,500
for each day that the
infringement continues
to exist.
A fine of up to €51,300
may be imposed for
a failure to provide
requested information or
clarifications.

www.gettingthedealthrough.com

479

QUICK REFERENCE TABLES
Czech Republic
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory.

• T he combined
net turnover of
the concentrating
undertakings for the
previous financial
year in the Czech
market exceeds 1.5
billion Czech koruna
and at least two of
the concentrating
undertakings each
achieved in the Czech
market for the last
financial year a net
turnover of at least 250
million Czech koruna; or

• P
 hase I: 30 days after
notification (in the
case of the simplified
procedure, 20 days
after notification).

Whether the
concentration significantly
impedes effective
competition, in particular
as a result of the creation
or strengthening of a
dominant position. The
Office also considers
other issues, in
particular the broader
economic benefits of the
transaction.

Failure to file and/or
implementation before
clearance: up to 10
million Czech koruna or up
to 10% of the turnover for
the preceding accounting
year of the party
concerned. The Office may
also order a demerger.

Special rules for
the calculation
of thresholds for
banks and insurance
companies.

• P
 hase II: five months
after notification.

• T he net turnover of (i) at
least one of the merging
or amalgamating
undertakings (if the
proposed transaction
is structured as a
merger); (ii) the acquired
business, a part
thereof or the acquired
assets (if the proposed
transaction is structured
as an acquisition of
a business or a part
thereof or an acquisition
of assets); (iii) the
target (if the proposed
transaction is structured
as an acquisition of an
undertaking’s shares,
ownership interests or
membership interests
on the basis of an
agreement, or any other
means which allow
the acquirer to control
such undertaking);
or (iv) at least one
of the undertakings
establishing a
joint venture (if the
transaction is structured
as an establishment of
a joint venture) for the
previous financial year
in the Czech market
exceeds 1.5 billion
Czech koruna and the
worldwide net turnover
of another concentrating
undertaking for the
previous financial year
exceeds 1.5 billion
Czech koruna.
• N
 o filing deadline,
however, it must
take place prior to
implementation.
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Denmark
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system.

• C
 ombined aggregate
turnover in Denmark
of all the undertakings
concerned is more
than 900 million
kroner and the
aggregate turnover
in Denmark of each
of at least two of
the undertakings
concerned is more
than 100 million
kroner; or
• the aggregate
turnover in Denmark
of at least one of
the undertakings
concerned is more
than 3.8 billion kroner
and the aggregate
worldwide turnover
of at least one of the
other undertakings
concerned is more
than 3.8 billion kroner.

Stage 1: 25 working days
from notification.

Whether the
concentration significantly
impedes effective
competition, in particular
as a result of the creation
or strengthening of a
dominant position. In
addition, the cooperative
aspects of full-function
joint ventures are
appraised in accordance
with the criteria applying
to anti-competitive
agreements.

Fines for failure to file,
implementation before
clearance or breach of
conditions set by the
Competition Council.

Special rules for the
calculation of turnover of
financial institutions.

Stage 2: 90 working days
from the expiry of stage 1.
Suspension: the
transaction is suspended
until a final decision
is reached with limited
exceptions for public bids.

Egypt
Voluntary or
mandatory
system

Notification trigger/filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Mandatory.

Annual turnover of the acquirer or of the
merging entity in excess of E£100 million.
Thirty days from the completion of the
transaction.

No clearance is
required.

Not applicable.

Criminal fines ranging
between E£10,000
and E£100,000 which
are subject to being
doubled in case of
recurrence.

Remarks

Estonia
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Filing a concentration
notification is mandatory,
if the relevant thresholds
are met.

Notification needs
to be made prior to
implementation of the
concentration.

First phase: 30 calendar
days.
Second phase: four
months (in addition to the
first phase).

Significant restriction
of competition in the
relevant market, in
particular through
creating or strengthening
a dominant position in
the relevant market.

Periodical penalty
payments for failure to
observe precepts of the
Competition Authority:
e3,200 natural person/
e6,400 legal entity;
Fines for failure to
notify a concentration,
implementation without
permission, violation of
prohibition or imposed
conditions (first time
offence – misdemeanour):
up to e1,200 or
detention up to 30
calendar days for natural
person/up to e32,000
for legal entity;
Fines for failure to
notify a concentration,
implementation without
permission, violation of
prohibition or imposed
conditions (recurring
offence – crime):
pecuniary punishment
of up to 500 daily rates
(calculated on the basis
of income of the relevant
person) or imprisonment
for up to three years for
natural person/pecuniary
punishment up to e16
million for legal entity.
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European Union
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

European Merger Control
Regulation. Mandatory
system. Form of notification:
Special form. Form CO.
Detailed information on the
parties (turnover, business
sectors, groups), the merger
proposal, the affected
markets, competitors and
customers. In any of the
EU official languages. Short
form CO can be used in
certain circumstances for
mergers raising no issues
(see question 15) and form
RS is applicable for prenotification referral requests
by the notifying parties.

Combined worldwide
turnover over e5 billion
and EU-wide turnover of
at least two parties over
e250 million unless
each of the parties
achieves more than
two-thirds of the EU
turnover in one and the
same state; or combined
worldwide turnover over
e2.5 billion; EU-wide
turnover of at least two
of the undertakings
over e100 million each;
combined turnover in
each of at least three
member states over
e100 million; a turnover
in each of those three
member states by each
of at least two of the
undertakings over e25
million unless each of the
parties achieves more
than two-thirds of the
EU turnover in one and
the same state. Filing
must be made prior to
implementation. The filing
can be made prior to the
conclusion of a binding
agreement so long as the
parties intend in good
faith to enter a binding
agreement.

Stage 1: 25 working
days from notification
or 35 working days from
notification where the
parties have submitted
commitments intended
to form the basis of a
clearance decision.

Whether a merger will
significantly impede
effective competition
in the European Union
or a substantial part
of it, in particular as a
result of the creation
or strengthening of a
dominant position. In
addition, the cooperative
aspects of full-function
joint ventures are
appraised in accordance
with the criteria of
article 101(1) and (3)
TFEU. Broadly, economic
benefits must outweigh
the detriment to
competition.

Failure to file or
implementation before
clearance: fines of up to
10% of parties’ turnover.

Special rules for the
calculation of thresholds
for banks and insurance
companies.

Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory.

The participating
undertakings must have
a total turnover of 75
million Danish kroner
in the Faroe Islands
and at least two of the
participating undertakings
must have a turnover
of at least 15 million
Danish kroner in the
Faroe Islands, or at least
one of the participating
undertakings must have
a turnover of 75 million
Danish kroner in the
Faroe Islands and at
least one other of the
participating undertakings
must have a turnover of
75 million Danish kroner
worldwide.

Stage 1: 30 days from
notification.

Whether the
concentration significantly
impedes effective
competition, in particular
as a result of the creation
or strengthening of a
dominant position.

Fines for failure to file,
implementation before
clearance or breach of
conditions set by the
Competition Council.

Filing can be made either
in Faroese or Danish.
Possibility on case-bycase basis to make
arrangements with the
Faroese Competition
Authority to file in other
languages.

Stage 2: 90 working
days, plus 15 working
days where commitments
have been offered after
55th day. Possibility of
20-working-day extension
(see question 16).
Suspension effects:
suspension of transaction
until final decision with
limited exceptions for
public bids.

Failure to provide
information or supply of
incorrect, incomplete,
misleading information:
fines of up to 1% of
parties’ turnover (in
certain circumstances).
Failure to comply with a
condition or obligation
imposed by decision:
fines of up to 10% of
parties’ turnover. Possible
revocation of clearance
decision (for breach of
obligation) and order
for dissolution or other
measures (for breach of
condition).
Implementation
contrary to a prohibition
Commission decision:
fines of up to 10% of
parties’ turnover and
possible order for
dissolution of the merger
or other measures.
Periodic penalties of
up to 5% of average
daily aggregate turnover
payable for each day that
certain infringements
persist.

Faroe Islands
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Stage 2: three months in
addition to the 30 days of
stage 1.

Getting the Deal Through – Merger Control 2014

QUICK REFERENCE TABLES
Finland
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory.

Combined aggregate
worldwide turnover of the
parties exceeds e350
million and the aggregate
turnover in Finland of at
least two of the parties
exceeds e20 million.

The FCCA must either
approve the concentration
or initiate an in-depth
investigation within one
month from the filing of
the complete notification
(Stage 1). If the FCCA
decides to initiate an
in-depth investigation, it
must within three (or five)
months of such decision
either approve the
concentration or request
the Market Court to block
it (Stage 2).

Whether the
concentration may
significantly impede
effective competition
in the Finnish market
or a substantial part
thereof, in particular as
a result of the creation
or strengthening of a
dominant position.

Fines of up to 10% of
the total turnover of the
relevant undertaking(s)
may be imposed. In
addition, the Market
Court may order the
concentration to be
dissolved or annulled
eg, by requiring the
undertakings concerned
or assets brought
together to be separated
or by requiring the
cessation of the joint
control.

Foreign-to-foreign mergers
are caught where the
relevant jurisdictional
thresholds are met.
Certain specific rules
apply in the electricity
sector.

Filing must be made
prior to implementation.
The filing can be made
as soon as the parties
demonstrate with
sufficient certainty their
intention to conclude a
concentration.

France
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Compulsory system.
Form of notification: no
special form. Similar type
of information to but less
detailed than form CO. In
French.

Main thresholds:
•	
Combined worldwide
turnover over e150 million;
•	
at least two of the
undertakings concerned
each have turnover in
France over e50 million;
and
•	
the concentration does
not have a Community
dimension.

First stage: 25 working
days for the Authority plus
five working days for the
minister; is automatically
extended by 15 working
days if remedies are
proposed, and can also
be further extended by up
to 15 working days if the
notifying party requests a
‘stop the clock’.

Substantial lessening
of competition with
particular emphasis
on the creation or
reinforcement of a
dominant position. The
authorities also examine
whether the operation
creates or reinforces
purchasing power, placing
suppliers in a state of
economic dependency.

Failure to file or
implementation before
clearance: for corporate
entities, 5% of their
turnover in France;
for individuals, e1.5
million.

Alternative thresholds:
Retail sector:
• worldwide combined pretax turnover of over e75
million; and
• at least two of the undertakings concerned each
achieved in the retail trade
sector in France a turnover
exceeding e15 million;
and
• the concentration does
not have a Community
dimension.

Second stage: 65 working
days for the Authority
plus 25 working days
for the minister; can be
extended by up to 20
working days if remedies
are proposed, and can
also be further extended
by up to 20 working days
if the notifying party
requests a ‘stop the
clock’; eventually, can be
extended with no limit of
time by the Authority if the
notifying party or a third
party fails to provide in
due time requested pieces
of information.

Special rules for
press and audiovisual sectors,
banks and insurance
companies. Foreign
investments are
generally unrestricted
but are often subject
to a declaration, in
particular as concerns
a number of strategic
sectors. Foreign-toforeign mergers are
subject to notification
if the relevant turnover
thresholds are met.

French overseas territories:
• worldwide combined pretax turnover of over e75
million;
• at least two of the underTo sum up:
takings concerned each
•	
the first stage will last
achieved a pre-tax turnover
between 30 and 60
exceeding e15 million in
working days; and
one and the same French •	
the second stage will
overseas department or
last between 90 and
French overseas commu130 working days, and
nity concerned; and
even longer with no
• the concentration does
time limit in the event
not have a Community
of failure to provide
dimension.
information.
Filing:
No time limit for notification
has been specified to date; any
time before completion.

www.gettingthedealthrough.com

Suspension effects:
suspension until clearance
(possibility of a derogation
upon request).
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Germany
Voluntary or mandatory
system

Notification trigger/filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system.

Notification trigger: (i) combined
worldwide turnover of all parties is over
€500 million; (ii) at least one party
has turnover of over €25 million in
Germany; (iii) another party has turnover
of over €5 million in Germany; or (iv)
the concentration does not have an EU
dimension. No notification is required,
if one party to the merger achieved less
than €10 million worldwide turnover (in
the case of the target including the seller
and its affiliates provided that the seller
controls the target and, in the case of the
acquirer, including its affiliates).

Stage 1: one month
from notification.

Whether a merger
will significantly
impede competition,
in particular if it will
create or strengthen
a dominant
market position
(statutory rebuttable
presumptions of
dominance) which
is not outweighed
by improvement of
market conditions
on other markets
(balancing clause).

For incomplete,
incorrect or late
notification and
completion before
clearance, fines of up
to e1 million or, in the
case of undertakings,
of up to 10% of
their total worldwide
group turnover in the
preceding business
year. If the transaction
is completed before
clearance, it is also
regarded as invalid
until final clearance
is given.

Special rules for
calculation of
thresholds in cases
of goods traded
only as well as
for the publishing
and broadcasting
sector and for credit
and other financial
institutions and
insurance companies.
In addition to merger
control proceedings,
there are special
regulatory procedures
for certain strategic
sectors, banks and
insurance companies.
Post-completion
notice is required
‘without undue delay’
after completion of
the notified merger.

Stage 2: four months
from notification
(extension possible).
Suspension effects:
suspension until
clearance (possibility
of a derogation upon
request for important
reasons).

Filing deadline: Any time before
completion.

Greece
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Filing is mandatory, in
Greek.

Pre-merger filing:
Combined aggregate
worldwide turnover of
at least e150 million
and aggregate turnover
in Greece for each of at
least two participating
undertakings exceeding
e15 million. Filing within
30 calendar days from
signing of a binding
agreement.

Stage 1: one month from
notification.

Voluntary or mandatory
system

Notification trigger/filing
deadline

Mandatory.

• A
 t least one of the
Not applicable.
affected undertakings
(interpreted as ‘directly
involved’ in the
transaction) has to be
situated in Greenland
(understood to mean
that the transaction
must have an effect
on at least one of the
parties’ activities in
Greenland); and
• the aggregate
worldwide turnover
of the participating
undertakings exceeds
20 million Danish
kroner. The threshold
refers to all revenues,
not only those related
to the relevant product
market, and the
turnover is assessed
at group level.

Substantive test for
clearance

Penalties

Remarks

A concentration must
not substantially restrict
competition in the Greek
Stage 2: two additional
market, especially by way
months. Implementation is of creating or reinforcing
prohibited until issuance
a dominant position.
of the Commission’s
decision.

Pre-merger filing: in case
of failure to file, fines
ranging from e30,000 up
to 10% of the aggregate
turnover may be imposed
by the Commission. In
case of early closing,
the fines range from
e30,000 up to 10% of
the aggregate turnover.

Special provisions for
acquisition of major
holdings in companies
in traditionally regulated
sectors, ie, banking,
insurance, media,
telecommunications, etc.

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Not applicable.

Fines for late notification.

None.

Greenland

Filing deadline:
four weeks after
implementation of the
merger.
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Hong Kong
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines (Stage 1/
Stage 2)

Substantive test for
clearance

Penalties

Remarks

Voluntary apart from the
mandatory requirement
under the Takeovers
Code, which requires that
an offeror of a potential
mandatory general offer
seeks the prior consent
of the CA in relation to
the ‘change’ of a carrier
licensee before it triggers
an obligation to make a
mandatory general offer.

‘Change’ in relation to a
carrier licensee. There is
generally no requirement
for pre-notification except
in the situation involving a
mandatory general offer.

Timetable depends on the
procedure conducted by the CA.
For informal advice, no set
timetable – the CA will try to
respond within the time frame
requested by the parties.
For an application for prior
consent, the CA will grant its
consent within one month of
receipt of the application (if the
proposed transaction raises no
serious competition issues) or for
applications that require detailed
investigations, the CA will make a
final decision within three months
of receipt of the application.

The effect of
substantially lessening
competition in a
telecommunications
market.

While there are
no penalties for
completing notified
transactions prior to
obtaining clearance
(except in the situation
where the ‘change’
would trigger a
general mandatory
offer), nevertheless
failure to comply with
the CA’s directions
(such as divestiture
or behavioural
remedies) constitutes
a contravention of the
Telecommunications
Ordinance, for which
administrative
sanctions may be
imposed on the carrier
licensee. These
sanctions include
financial penalties
and in serious
cases, suspension
or cancellation of
the carrier licensee’s
licence.

Merger regime only
applies to transactions
concerning acquisition
of interests in
telecommunications
carrier licensees
that meet specified
thresholds amounting
to a ‘change in relation
to a carrier licensee’.

For an ex post investigation, the
investigation must be commenced
by the CA within two weeks of
the CA becoming aware of the
change in carrier licensee as part
of the merger or acquisition. The
investigation must be completed
within three months, unless the
parties fail to meet the deadlines
specified in the CA’s information
requests.

Please note, the
merger rule under the
Competition Ordinance
will come into full
effect in late 2013 or
2014, when the merger
regime under the
Telecommunications
Ordinance will be
repealed.

Hungary
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system. Form of
notification: use of a special
form is required; detailed
information similar to Form
CO; in Hungarian.

Combined turnover in
Hungary over 15 billion
forints and at the same
time at least two of
the participants have a
combined turnover of over
500 million forints each.
Filing: within 30 days from
the earliest occurrence
of the publication of the
invitation to tender or the
conclusion of the contract
or the acquisition of the
controlling rights.

Phase I: 45 calendar
days from complete
notification. Phase II: four
months from complete
notification. Phase I may
be extended once by 20
calendar days and Phase II
may be extended once by
two months. Suspension
effects: the permission
of the GVH is in practice
required.

Disadvantages resulting
from the merger weighed
against benefits, but
obligation for the GVH to
approve the transaction
if it does not result in a
significant impediment
to effective competition
(in particular by the
creation or strengthening
of a dominant position).
In the course of this
assessment the
guidelines of the
Competition Act are
followed.

Late notification: there
is a maximum fine of
200,000 forints per day.

Special rules for
transactions in the
financial, media,
telecoms, energy,
pharmaceutical and gas
sectors.

Iceland
Voluntary or
mandatory
system

Notification trigger/filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Mandatory.

The CA shall be notified of a merger before
it takes effect but after the conclusion of
an agreement on the proposed merger, the
public announcement of a takeover bid or
the acquisition of a controlling interest in an
undertaking.

Stage 1 – 25 working
days.

The substantive
test for clearance is
whether the merger
impedes effective
competition by creating
or strengthening an
individual or collective
dominant position or
otherwise significantly
impeding effective
competition.

A merger falling within
the regime shall not
take effect while it is
being examined by the
CA. Any violation of
this can be subject to
fines of up to 10% of
the total turnover of
the preceding business
year of any undertaking
or association of
undertakings involved
in the violation.
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India
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Filings are mandatory.

Within 30 days from the
approval of a proposal
relating to merger or
amalgamation by the
board of directors of the
enterprises concerned or
from the date of execution
of any agreement or
document for acquisition
of shares, control, voting
rights or assets.

30 days for stage 1 and a
maximum of 210 days for
stage 2 from the date of
notice in Form I or Form II,
as the case may be.

Appreciable adverse
effect on competition in
relevant market in India.

The CCI may prohibit the
transaction and render
a transaction which has
taken place void. Failing
to comply with the orders
of the CCI without a
reasonable cause may
attract a fine of 100,000
rupees per day subject to
a maximum of 100 million
rupees. Non-payment
of this fine may entail a
further fine which may
extend up to 250 million
rupees or imprisonment
up to three years, or both.

Filing is mandatory.
Transactions should only
be given effect after the
requisite permissions
have been obtained.

Failure to notify would
attract a penalty of 1% of
the turnover or assets,
whichever is higher.

Indonesia
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Both systems are
applicable. Notification is
voluntary prior to the closing
of transaction (pre-merger
notification) and mandatory
after the completion of
transaction (post-merger
notification).
Even though a merger has
been notified prior to its
completion, the notification
of the complete merger is
still mandatory. However,
there will no reassessment
and accordingly the review
process will be completed in
a short period of time.

For mergers involving a nonbanking entity, where combined
nationwide assets exceeds 2.5
trillion rupiahs or combined
nationwide turnover exceeds 5
trillion rupiahs.

For pre-merger review,
there are two phases.
Phase I: max 30 working
days and Phase II: max
60 working days. The
KPPU will clear the
merger in Phase I if the
post-HHI is less than
1800 or HHI is above
1800 but the delta is
less than 150 points
in case of horizontal
merger or if there is no
dominant position in
the relevant markets
concerned in case of
vertical merger.
For post-merger review,
the process consists
of only one phase and
must be completed
within a maximum of 90
working days.

Factors to be considered
are:
• level of concentration
after the transaction;
• barriers to entry;
• the possibility
of unilateral,
coordinated effects,
or foreclosure
effects;
• efficiencies; and
• whether one of the
merging parties is a
failing undertaking.

The penalties do not
apply for failure to file
before the closing of
transaction. However,
fines of 1 billion rupiahs
per day commencing
after 30 working days
have elapsed since
the transaction, with
a maximum fine of 25
billion rupiahs, may be
imposed by the authority
for failure to file postmerger notification.
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For mergers whereby two or
more parties are banking
entities, combined nationwide
assets exceed 20 trillion
rupiahs. Meanwhile, if only one
party is a banking entity, the
combined nationwide assets
shall exceed 2.5 trillion rupiahs.
There is no filing deadline for
pre-merger notification, while
for post-merger notification –
within 30 working days from the
completion of the merger.

Remarks
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Ireland
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Notification is mandatory
where the requirements
set out in the Act are met.
Voluntary notification is also
possible.

Notification must, where
Phase I
the requirements set out • One month to clear
in the Act are met, be
the notification or to
made within one month
open a full Phase II
after the conclusion of the
investigation.
agreement or the making • May be extended
of a public bid.
to 45 days to
consider proposals,
commitments or
undertakings.
• ‘Clock’ stops if the
Authority makes a
formal request for
information and
restarts on the date
the requested and
complete information is
submitted.

Substantive test for
clearance

Penalties

Remarks

Test for clearance is
whether the result of
the merger will be to
substantially lessen
competition in markets
for goods or services in
the state.

Failure to notify a
notifiable merger is a
criminal offence and
may incur penalties of
fines. Contravention
of a provision of a
commitment or a
prohibition determination
is also a criminal offence.

Special rules apply to
media mergers and
transactions involving
credit institutions. There
are no specific rules
excluding foreign-toforeign mergers from the
notification obligation
where the turnover
thresholds are met. There
is a local test in the
form of the ‘carries on
business’ test.

Phase II
• Four months to clear
the transaction (with
or without conditions)
or to prohibit the
transaction.
• Possibility of early
clearance within eight
weeks.

Israel
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

If thresholds are met – filing
of pre-merger notification
forms is mandatory.

A merger that has to
be notified under the
Antitrust Law may not
be executed before it
has been cleared by the
director general.

30 days for decision
making, otherwise the
merger is deemed to
be compatible with the
law. This period can be
extended either with
the parties’ consent or
the Antitrust Tribunal’s
decision.

The director general
shall object to a merger
or stipulate conditions
for it, if he believes that
there is a reasonable
risk that, as a result of
the merger as proposed,
the competition would
be significantly damaged
or the public would be
injured in one of the
following regards: price
level, quality, quantity of
a product (or scope of a
service) supplied, or the
constancy and conditions
of such supply.

The sanctions that
apply for not filing a
pre-merger notification
forms or performing an
act tantamount to a full
or partial merger, contrary
to the provisions of the
Antitrust Law, or for not
complying with a condition
stipulated upon the grant
of consent to a merger,
are either criminal or
administrative:
In the criminal venue:
up to three years’
imprisonment (in
aggravating circumstances
– up to five years); fines
up to about 2.2 million
shekels plus 14,000
shekels for each day such
offence persists. In the
case of a corporation, the
fine or the additional fine,
as applicable, shall be
doubled.
Administrative:
A. financial sanctions
– 8% of the annual
revenue, up to a
maximum of 24 million
shekels.
B. an administrative
declaration, stating
that a merger has
been unlawfully
implemented, exposing
the merging parties to
civil lawsuits.
C. separation of an entity
merged in violation
of the Antitrust Law
subject to several
conditions to be
fulfilled.

According to the Antitrust
Law, the minister of
industry, trade and labour
is authorised to exempt
a merger from all or
some provisions of the
law, if he believes that
it is necessary on the
grounds of foreign policy
or national security.
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Italy
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system. Form of
notification: special form.
Detailed information similar
to form CO. In Italian.

Combined turnover over
€482 million in Italy and
turnover of target in Italy
over €48 million. Premerger filing, any time
before completion.

Stage 1: 30 days from
notification.
Stage 2: 45 additional
days (extendible by a
further 30 days where
there is insufficient
information) suspension
effects. As a general
rule, transaction can
be implemented after
notification.

Whether the merger will
create or strengthen a
dominant position in
the national market in
a way that threatens
to eliminate or reduce
competition to a
considerable and lasting
extent.

Failure to file: fines up to
1% of parties’ turnover
in the last fiscal year.
Implementation before
clearance: no penalties.

Special provisions in
the electricity and gas,
defence, broadcasting,
telecommunications and
film distribution sectors
and for banks and
insurance companies.

Japan
Voluntary or
mandatory
system

Notification trigger/filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Mandatory
system. Form
of notification:
filing of formal
notification to
the Fair Trade
Commission
(FTC). Notification
must be made in
Japanese.

Notification must be filed before becoming a
party to share acquisition, statutory merger/
demerger, or business transfer when the
following thresholds are met.

Parties to notifiable
transactions are
subject to a 30-day
waiting period.

Clearance will be
Failure to file a required
given if the effect of
report: maximum fine
the merger, demerger,
of ¥2 million.
business transfer or
business fixed-asset
transfer or share
acquisition will not be
to substantially restrain
competition in any
particular field of trade.

Share acquisition
• the ratio of voting rights held by an
acquiring company in an issuing company
exceeds either of the 20% or 50%
thresholds;
• the acquiring party as a group has
Japanese turnover of more than ¥20 billion;
and
• the target as a group (the target entities
and subsidiaries, not including the entities
staying with the seller) has a Japanese
turnover of more than ¥5 billion.

Penalties

Remarks
Following the 2009
amendment that
significantly changed
the merger rules, in
July 2011 the former
prior consultation
system was abolished
to introduce an
EU-style pre-notification
consultation, where no
final decision is made
before a statutory
filing. Further reform
to the appeals process
is currently under
discussion in the Diet.

Statutory merger
• as a group has Japanese turnover of ¥20
billion; and
• the other party as a group has Japanese
turnover of more than ¥5 billion.
There are more detailed rules for statutory
demergers.
Business transfer
• the transferee company as a group has
Japanese turnover of more than ¥20 billion;
and
• the target business or business related
assets falls under one of the following:
•	Whole business of another company
with Japanese turnover of more than
¥3 billion:
•	key business of another company with
corresponding Japanese turnover of
more than ¥3 billion; or
•	whole or key part of another company’s
business related fixed assets with
corresponding Japanese turnover of
more than ¥3 billion.
When calculating Japanese turnover, in
principle both direct and indirect sales in and
into Japan made by the company group during
the most recent financial year should be
included except for intra-group captured sales.
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Kenya
Voluntary or mandatory Notification trigger/
system
filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for clearance

Penalties

Remarks

Approval is required for
any proposed merger.
There are proposals to
exempt certain mergers
based on combined
turnover thresholds.

• S
 ixty days from
receipt of the
notification of a
proposed merger.

• T he extent to which the proposed
merger would be likely to prevent
or lessen competition or to
restrict trade or the provision of
any service or to endanger the
continuity of supplies or services;

• Imprisonment for a
term not exceeding
five years.

• the threat of dominance upon
establishment of the proposed
merger;

• B
 oth imprisonment
and imposition of a
fine.

Given the recent
enactment of the Act,
Kenya has not had
sufficient time to develop
any key policies or
interrogate any key cases
on merger control.

• benefit to the public;

• M
 erger shall not
have legal effect.

No deadline for filing.

• If the Authority
requests further
information, it
must make a
determination 30
days after receipt of
such information.

• e
 ffect of the proposed merger on
a particular industrial sector or
region;

• A
 fine not
exceeding 1 million
Kenya shillings.

• If a hearing
• No obligation
conference is
imposed on the
convened in relation
• effect on employment;
participating parties
to the proposed
by any agreement
merger, the Authority • e
 ffect of the proposed merger on
in respect of the
must make a
the ability of small undertakings to
merger shall be
determination within
gain access to or to be competitive
enforceable in legal
30 days after the
in any market;
proceedings.
date of conclusion
• effect of the proposed merger on
of the conference.
•
A

financial penalty
the ability of national industries to
of up to 10 per
compete in international markets;
cent of the gross
and
turnover in Kenya
• any benefits likely to be derived
of the undertaking
from the proposed merger relating
or undertakings in
to research and development,
question.
technical efficiency, increased
production, efficient distribution of
goods or provision of services and
access to markets.
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Korea
Voluntary or mandatory Notification trigger/filing deadline
system

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Filing with the Korea
Fair Trade Commission
(KFTC) is mandatory.

30 days, which can be
extended by up to 90
days. Therefore, total
days can be 120 days.

Whether a proposed
M&A transaction has
an anti-competitive
effect on the relevant
Korean market.

These include
prohibition of the
merger transaction,
disposition of all or
part of the shares
acquired, transfer
of business, or any
other behavioural
remedies deemed
necessary to correct
the anti-competitive
effect caused by the
transaction. The KFTC
may impose a fine of
up to 100 million won
on companies that fail
to file.

Since new guidelines for
foreign-to-foreign mergers
became effective on
1 July 2003, the KFTC
has enforced them quite
actively and expects
more foreign-to-foreign
merger cases to be
caught in the future.

The following transactions must (subject
to the jurisdictional threshold set forth
below) be reported to the KFTC:
• the acquisition of 20% (15% in the
case of listed companies in Korea)
or more of the shares of another
company;
• the acquisition of additional shares
of another company to become the
largest shareholder of the company
as a result thereof;
• p
 articipation in the establishment
of a new company as the largest
shareholder;
• the acquisition of all or a principal
portion of the business or fixed
assets of another company;
• merger with another company; and
• the assumption by an officer of a
position as an officer of another
company, where such person
maintains his or her officer status
in the first company (except for
interlocking directorate between
affiliate companies).
As a jurisdictional threshold, there is a
reporting requirement if the one party
involved, together with its affiliates both
before and after the transaction, has
total assets or annual turnover of 200
billion won or more, and the other party
involved, together with its affiliates both
before and after the transaction, has
total assets or annual turnover in the
amount of 20 billion won or more.
The acquiring company must report a
transaction within 30 days from the
date on which the underlying transaction
takes place. Where a large enterprise
with total assets or annual sales
(together with its affiliates both before
and after the transaction) of 2 trillion
won or more acquires a company, the
pre-closing notification must be filed
any time after the date of signing the
relevant agreement and before the date
of the consummation of the transaction.
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Liechtenstein
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

In general, there is
no specific national
legislation regarding
merger control in
Liechtenstein.

There is no special merger
control legislation in
Liechtenstein; however,
the ECMR is directly
applicable.
According to the
provisions of the ECMR a
transaction can be notified
prior to the conclusion of
a binding agreement.
Once an agreement has
been entered into, or a
bid launched, there is no
deadline or recommended
period in which the parties
must file a notification.

The principle is that
the activities of the
Community and the
member states should be
conducted in accordance
with the principle of an
open market economy
with free competition.

Companies failing to
suspend implementation
of a merger pending
examination or that put
into effect a merger that
is prohibited by the ESA
or the Commission are
exposed to fines.

There is no specific
national merger
control, antitrust or
cartel legislation in
Liechtenstein.

The Liechtenstein
Authority (ie, the Office of
Justice) is authorised to
apply merger control.

Within 25 working days
from when the notification
is made, the ESA or
Commission must reach a
decision where the parties
submit commitments
(remedies) to resolve
competition issues.
In case of serious
doubts the competent
authority will commence
investigations; the period
of this investigation is 90
working days.

Concentrations
significantly impeding
effective competition in
the common market or a
substantial part of it are
prohibited in accordance
with the provisions of the
ECMR.

For merger control on
a supra-national level
in Europe the basic
provisions are contained
in the European Economic
Area Agreement (EEA),
and annex XIV to the EEA
(Merger Regulation or
ECMR). Additionally, the
provisions of Protocol
4 on the functions and
powers of the EFTA
Surveillance Authority in
the field of competition
do apply (Protocol 4 to
the Agreement between
the EFTA states on the
establishment of a
Surveillance Authority and
a Court of Justice).

It is unlikely that a
national merger control
legislation will be
implemented in the near
future in Liechtenstein.

Luxembourg
Voluntary or mandatory
system

Notification trigger/filing
deadline

No mandatory or voluntary
Not applicable, as there
filing. The 2011 Law only
is no compulsory filing for
provides for a control a
mergers in Luxembourg.
posteriori.
The Council will only
investigate if the merger
leads to an abuse of
dominant position or
contributes to an agreement
caught by article 3 of the
2011 Law. The Council
uses the same or similar
criteria as the European
Commission investigating
under articles 101 or
102 of the Treaty on the
Functioning of the European
Union.
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Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Not applicable, as there
is no prior clearance of
mergers or joint ventures.

Not applicable, as the
Council has no power
to grant clearance of a
merger.

If the merger leads to
an abuse of dominant
position or contributes to
an agreement caught by
article 3 of the 2011 Law,
the Council may impose
penalties as provided in
article 20(2) of the 2011
Law.

Remarks
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Macedonia
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Mandatory.

The participants are
obliged to notify the
Commission prior to
the implementation of
a concentration and
following the conclusion
of the merger agreement,
or the announcement
of the public bid on
the purchase or the
acquisition of the
controlling interest in
the charter capital of the
undertaking.

Stage 1 – 25 business
days.
Stage 2 – 90 business
days.

A concentration, that
would significantly
prevent, restrict
or distort efficient
competition on the
market or its significant
part, in particular as a
result of the creation
or strengthening of a
dominant position of
the participants, is
non-compliant with the
provisions of the LPC.

Failure to notify is a
misdemeanour penalised
by a fine amounting to
up to 10% of the value
of the aggregate annual
income of the undertaking
made in the business
year preceding the year
when the misdemeanour
was committed. In
addition to the fine,
the Commission for
misdemeanour matters
may impose to the legal
person a temporary ban
on the performance of
specific activity for a
period of between three
and 30 days, and to the
natural person a ban on
the performance of an
occupation, activity or duty
for a period of between
three and 15 days.

Remarks

Malta
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system.

Filing of a notification of
concentrations, for which
there is an administrative
filing fee of e163.06,
must be done within
15 days prior to their
implementation and
following: the conclusion
of the relevant agreement;
the announcement of
the public bid; or the
acquisition of a controlling
interest.

Stage 1: six weeks, but
can be increased to two
months if after notification
and not later than the
end of the fifth week the
undertakings concerned
submit commitments. Also
until the end of the fifth
week, the undertakings
concerned may request
suspension of periods for
three weeks to discuss
a new commitment
proposed but which
would be granted at the
discretion of the DG.
Under the simplified
procedure, duration of
Stage 1 is four weeks
instead of six weeks.

The DG will consider:
the need to maintain
and develop effective
competition in the
Maltese market; the
geographical and product
markets and potential
competition from other
undertakings; whether
the business or part of
the business of a party
to the concentration has
failed or is likely to fail;
the market position of the
undertakings concerned
and their economic and
financial power; the
alternatives available to
suppliers and users and
their access to supplies
or markets; any legal or
other barriers to entry;
supply and demand trends
for the relevant goods and
services; the interests
of the intermediate and
ultimate consumers; the
development of technical
and economic progress
provided that it is to
consumers’ advantage
and does not form an
obstacle to competition;
and the nature and extent
of development and
innovation in a relevant
market.

Penalties for failure to
file a notification before
implementation are a
fine of between e1,000
and e10,000; and
penalties for breaching
the mandatory waiting
period are up to 10%
of the turnover of the
undertaking that benefits
from the transaction.

There are no bills or
amendments to the law
in the pipeline, though
one may envisage an
amendment to the
Control of Concentrations
Regulations and the
Maltese Competition
Act aimed at increasing
the thresholds, which
are currently set at low
parameters that are easily
exceeded even where
the effect on competition
may in fact turn out to be
negligible.

Stage 2: four months
but suspension for a
period of up to one
month may be requested
by the undertakings
concerned when they
submit commitments,
and the request will be
generally acceded to.
But concentration is
suspended only during
Stage 1.
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Mexico
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory.

Monetary thresholds met.
The transaction must be
notified before closing.
Mandatory waiting period
upon notice by the
agency.

Fast track: 15 days.
Stage 1: approximately
35 days.
Stage 2: From 45 to 155
days.

Lessening, impairing or
preventing competition.

Up to 5% of the parties’
turnover in Mexico
for failing to notify.
The agency may order
divestitures.

Waiting period applicable
if freeze order is issued
by the agency.
Reconsideration appeal
and judicial review
available.

Substantive test for
clearance

Penalties

Remarks

Main monetary
thresholds: consideration
above approximately
US$91 million. For the
Mexican component
of the transaction;
acquisition of 35% or
more of target’s assets or
stock and target’s sales
or assets in Mexico above
approximately US$91
million; and/or combined
sales/assets of parties
of approximately US$245
million and target size of
over approximately US$42
million.

Morocco
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

The filing is mandatory.

The notification of a
concentration should
take place when the
undertakings which
are parties to the
concentration, or which
are the subject of the
concentration, or the
undertakings which are
economically linked to
them, have generated
altogether, during the
previous calendar year,
more than 40 per cent
of the sales, purchases
or other transactions
on a national market of
identical or substitutable
goods, products or
services, or on a
significant part of such
market.

The prime minister must
make his decision known
within two months of the
filing.

The substantive
test for clearance is
whether the planned
concentration is likely
to infringe competition,
This two-month term is
particularly by creating or
raised to six months if the strengthening a dominant
prime minister submits the position.
case to the Competition
Council.

Upon failure to file
a notification, a fine
which amounts to 2 to
5 per cent of the pre-tax
turnover made in Morocco
during the last fully closed
financial year can be
imposed on legal entities.

The law does not provide
any deadline for filing.
The authorisation of the
Moroccan prime minister
should be asked as soon
as the concentration plan
is established.
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Namibia
Voluntary or mandatory Notification trigger/
system
filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for clearance

Penalties

Remarks

Mandatory.

A determination must
be made 30 days
after notification
was received, further
information was
provided, if requested
or the conference was
concluded, if one was
held.

Approval by the Competition
Commission.

Contravention of
certain provisions
amount to an offence
and the offender may
be liable for a penalty,
imprisonment, or both.

The Competition
Commission and the
enforcement of the
Act are in a very early
stage of development.
Therefore, there are
no decisions of the
Commission to which we
can refer.

There are no filing
deadlines, but it is
advisable to file between
30 and 120 days before
the intended merger is
to take place.

The High Court of
Namibia may, for any
other contraventions,
impose any pecuniary
penalties it considers
appropriate.

In practice, it has proved
to be problematic that:
• there are no
thresholds; and
• n
 o special provision is
made for a public or
hostile takeover in the
present legislation.

Netherlands
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system. Form of
notification: Standard form.
In Dutch.

Combined worldwide
turnover exceeding
E113.45 million and at
least two undertakings
each with turnover in the
Netherlands exceeding
E30 million. Filing
deadline: complete
notification prior to merger
becoming effective.
Special thresholds apply
to concentrations in the
insurance and health-care
sectors.

Phase I: Four weeks,
Phase II: 13 weeks
(subject to suspension
should the authority
require additional
information).

Whether the
concentration significantly
impedes effective
competition in the Dutch
market or any part
thereof, in particular as
a result of the creation
or strengthening of a
dominant position.

Failure to file/
implementation before
clearance: transaction
void plus fines of
maximum E450,000 or
10% of the worldwide
turnover (whichever is
higher).

Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Merger filings in New
Zealand are voluntary.
Parties can file for clearance
for a proposed merger,
which will be granted if the
merger will not have, or
would not be likely to have,
the effect of substantially
lessening competition.
Alternatively, a merger
which would otherwise
be prohibited can still be
‘authorised’ if the ‘public
benefits’ to New Zealand
arising from the proposal
are held to outweigh the
detriments from the loss of
competition.

There is no notification
trigger, but a clearance or
authorisation application
should be considered
whenever a proposed
merger may result in a
‘substantial lessening of
competition’. To assist
parties in deciding
whether to make an
application, the NZCC has
identified post merger
market share ‘safe
harbours’ within which
it will generally consider
a merger unlikely to
give rise to competition
concerns. Clearances and
authorisations cannot be
made retrospectively, so
an application must be
made before a merger
deal closes.

An application for
clearance initiates a
single-stage investigation.
The Commerce Act
provides that the NZCC
must grant or decline
applications for clearance
within 10 working days
of the application,
and applications for
authorisation within 60
working days. These
time frames are almost
invariably extended by
agreement. Investigations
took an average of 63.70
working days to complete
between June 2011 and
June 2012 (and this
average is expected to be
just under 60 working days
for the 2012/13 year). A
decision of the NZCC must
be appealed within 20
working days.

The NZCC will decline
clearance for a person
to acquire business
assets or shares if that
acquisition ‘would have,
or would be likely to have,
the effect of substantially
lessening competition in
a market’.

Penalties for breach of
the Commerce Act include
an injunction preventing a
proposed merger, an order
for divestiture of assets or
shares, and imposition of
financial penalties up to
NZ$5 million per offence
for body corporates and
NZ$500,000 per offence
for individuals.

The NZCC cannot provide
clearance for mergers
retrospectively, and is
taking an increasingly
strong position on
enforcement. As such,
the need to obtain NZCC
clearance should be
considered before any
merger or acquisition
of business assets or
shares takes place where
one party has a presence
in New Zealand.

New Zealand
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Nigeria
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

For small mergers, the
system is voluntary;
intermediate and large
mergers are mandatory.

For intermediate and
large mergers, it must
be before the merger is
approved by the SEC.

For small and intermediate
mergers, the SEC has 20
working days to conclude
its determination after
parties have fulfilled all
notification requirements,
subject to one possible
extension of 40 working
days.

The SEC determines
whether or not the
merger is likely to
substantially prevent or
lessen competition by
evaluating the strength
of competition in the
relevant market and
the probability that the
emerging company, after
For large mergers, the SEC the merger, will behave
refers the notice to the
competitively in that
Federal High Court and
market.
shall within 40 working
days transmit a statement
in the relevant form.

Administrative sanctions
as the SEC may impose.
50,000 naira for every
day of default and/or
outright prohibition of the
merger.

Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory notification for
concentrations where the
undertakings concerned
exceed certain turnover
thresholds. No particular
rules for foreign-to-foreign
mergers. Combined
threshold is 50 million
kroner annual turnover in
Norway. Individual threshold
is 20 million kroner annual
turnover in Norway.

No deadline for filing. As
long as the transaction
is not implemented, it is
entirely up to the parties
when to submit the initial
standardised notification.
The notification can be
submitted as early as
desired by the parties;
as long as the content
requirements can be
fulfilled, and as soon as
the parties are ready to
go public.

The NCA has 15
working days to review a
standardised notification
(Phase I), ie, to order the
submission of a ‘complete
notification’. After receipt
of a ‘complete notification’
(commencing Phase II),
the NCA has 25 working
days to give notice that
intervention may take
place and then another
45 working days to
present a reasoned draft
intervention decision. The
parties have 15 working
days to comment on the
draft decision and the
NCA then has another 15
working days to render its
decision. This period of
up to 100 working days
from submission of the
‘complete notification’ can
be extended by 25 working
days if the parties propose
remedies.

The NCA shall intervene
against concentrations
that create or strengthen
a significant restriction
of competition. The
NCA will investigate
possible unilateral,
coordinated, vertical and
conglomerate effects
of the concentration.
Efficiency gains are
taken into consideration
if documented by
the parties. There
is no requirement to
demonstrate that the
efficiencies are passed
on to consumers.

Infringement of the
prohibition against
implementation of the
transaction (automatic
suspension) may lead
to significant fines.
The same goes for
infringement of a final
decision of intervention.
The NCA may issue a
fine of up to 10% of the
undertaking’s global
turnover.

A number of changes
to the Competition Act
passed in the Parliament
in June of 2013 will
enter into force from
1 January 2014. The
amendments include
significant changes to the
merger control regime of
the Competition Act, inter
alia, a significant increase
of the thresholds for
merger filing and abolition
of the dual notification
system and the present
Phase I. See ‘Update and
trends’ for more.

Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

If a concentration meets the
statutory thresholds and
no exemptions apply, the
notification is mandatory.

There is no official
deadline for filing. The
parties are obliged to
notify their intention
of the concentration,
which means that the
notification has to be filed
before implementation.
There is a bar on closing.

The authority has two
months to issue its
decision. So far, there are
no stages or phases to
the proceedings.

The OCCP president
clears a concentration
that does not result in
significant impediments
to competition in the
market, in particular,
by the creation or
strengthening of a
dominant position in the
market (in practice, the
SIEC test applies).

If an undertaking has
not notified the intent
of concentration or
has implemented a
concentration without
clearance, the OCCP
president may fine the
undertaking by way of
a decision, the fine not
to exceed 10% of the
revenue earned in the
accounting year preceding
the year within which the
fine is imposed.

Norway

Poland
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Portugal
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory notification.

(i) Combined market share
in Portugal higher than 50%
or; (ii) combined market
share in Portugal equal to
or higher than 30 per cent
and lower than 50 per cent,
provided that the individual
turnover in Portugal of
at least two participant
undertakings exceeds €5
million or; (iii) combined
turnover in Portugal of more
than €100 million, provided
that the individual turnover
in Portugal of at least two
participant undertakings
exceeds €5 million.
Two or more concentrations
made within a period
of two years among the
same individuals or legal
entities, which considered
individually would not be
subject to prior notification
are deemed as a sole
concentration subject to
such prior notification when
the set of concentrations
reaches the turnover figures
set out above. Notification
must be filed after the
conclusion of the agreement
and before their closing or,
whenever relevant, after the
date of disclosure of the
preliminary announcement
of a public takeover bid
or of an exchange offer or
the date of disclosure of
the announcement of the
acquisition of a controlling
shareholding in a listed
company, or, in the case
of a public procurement
procedure, after the
definitive award of the
contract and before the
closing.
When the participant
undertakings show a
serious intent of concluding
an agreement or, in the
case of a public takeover
bid or of an exchange offer,
the undertakings show the
public intent to carry out
the offer, the concentration
may be notified before the
above deadlines. Projected
concentrations may be the
object of pre-notification
assessment by the Authority.

Stage one: within 30
working days from the
notification’s effective
date (extendible, notably,
if requests for additional
information are made),
the Authority shall (i) clear
the concentration (with
or without conditions or
obligations) or (ii) initiate
an in-depth investigation.
Lack of decision is
deemed as clearance.
Stage two: within 90
working days, counted as
of the effective date of the
notification (extendible,
notably, if requests for
additional information
are made) the Authority
must (i) authorise the
concentration (with or
without conditions or
obligations), or (ii) prohibit
the concentration. Lack
of decision is deemed as
clearance.

Concentrations falling
within the scope of
the Act are forbidden if
they create significant
impediments to
competition in the
Portuguese market or
in a substantial part of
it, in particular if such
impediments result in the
creation or strengthening
of a dominant position.

Penalties are applied
within a sanctioning
procedure launched by the
Authority, which shall be
subject to the opportunity
principle, pursuant to
which the Authority
may, on public interest
grounds, grant different
degrees of priority in
respect of the matters it
is called to assess.
Failure to file: fines up to
10% of the turnover in the
year preceding that of the
decision; periodic penalty
payments up to 5% of the
average daily turnover in
the year preceding that
of the decision, applied
per day.
Violation of obligation of
suspending transaction
until clearance: fines up
to 10% of the turnover in
the year preceding that of
the decision.
Non-compliance with
decision which prohibited
the transaction or
which approved it with
conditions or obligations
attached: fines up to
10% of the turnover in
the year preceding that
of the decision, legal
transactions being null
and void.

Filing subject to
fees. Obligation of
suspending transaction
may be derogated by
the Authority.
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Romania
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Filing is mandatory. Special
form of notification in
Romanian similar to Form
CO.

Combined market share
of the parties exceeds
e10 million worldwide
and at least two of the
participant undertakings
each have turnover in
Romania amounting to at
least e4 million.
The merger needs to
be notified and cleared
before it is enforced.
There is no filing deadline.

45 days for issuing
the clearance from the
effective date of the
notification. Alternatively,
if an in-depth secondstage investigation is
initiated, the Competition
Council will have to issue
a decision within five
months.

The Competition
Law prohibits any
concentration that
would cause significant
restraints to effective
competition on the
Romanian market or
on a significant part
thereof, especially
due to the creation
or strengthening of a
dominant position (SIEC
test). In its analysis,
the Competition Council
takes into consideration,
without limitation,
the necessity for the
protection, maintenance
and development of
effective competition on
the market, the parties’
to the merger market
position, their economic
and financial power,
alternatives to suppliers
and distributors, access
to other supply sources
and markets, any entry
barriers to the market,
the interests of the
consumers and so on.

Up to 10% of the guilty
parties’ total turnover
for the financial year
prior to the sanctioning
decision for failure to
notify the merger before
its implementation,
for implementing the
transaction without
clearance, regardless of
whether the clearance
is granted or not and
for failure to observe
the obligations or
conditions imposed by
the Competition Council’s
decision.

Special rules for
calculating the turnover
of credit and financial
institutions and insurance
companies for threshold
purposes.

Russia
Voluntary or mandatory
system

Notification trigger/filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system. Free
form of notification,
standard form for
disclosure of certain
information, in Russian.

No filing deadline but prior to the
completion of transaction if:

Two-stage process.
Statutory waiting
period at stage 1 is 30
days from submission
of all necessary
documents, and at
stage 2, another two
months. Either at
stage 1 or stage 2
conditions for clearing
the transaction may
be issued. Suspension
effects (for transaction
requiring prior approval
only): completion
prior to clearance
is prohibited. The
transaction may be
challenged by the
antimonopoly authority
if completed before
clearance.

Would the transaction
constitute or
strengthen a dominant
position of a legal
entity? Does (or may)
it cause limitation
of competition in
a market? Positive
social and economic
effects from the
transaction are taken
into consideration.

Failure to submit a
pre-acquisition filing
300,000 roubles to
500,000 roubles
(on legal entities)
and 15,000 roubles
to 20,000 roubles
(on managers).
Failure to submit
a post-completion
filing – 150,000 to
250,000 (on legal
entities) and 5,000
to 7,500 roubles (on
managers).

Special rules apply
to certain Russian
law-specific types
of transactions and
to transactions with
‘financial entities’
(eg, banks, securities
dealers and brokers,
insurance companies,
non-governmental
pension funds, share
investment trusts,
leasing companies,
credit consumer
unions) and natural
monopolies (eg,
gas and oil pipeline
distribution, electric
power transmission,
rail transport, services
provided at transport
terminals, public
electronic and postal
communications
providers) as targets.

• the
 aggregate book value on a
worldwide basis of all companies
within the acquirer’s group and the
target’s group > 7 billion roubles
and the aggregate book value on a
worldwide basis of all companies
within the target’s group > 250 million
roubles;
• the
 aggregate turnover on a worldwide
basis of all companies within the
acquirer’s group and the target’s group
> 10 billion roubles and the aggregate
book value on a worldwide basis of all
companies within the target’s group >
250 million roubles; or
• any
 company within the acquirer’s or
the target’s group is recorded in the
Russian register of businesses with a
market share exceeding 35%.
Post notification: the threshold for a postcompletion notification is 400 million
roubles both for the aggregate assets and
the aggregate revenue tests mentioned
above if, in addition, the aggregate value
of assets of the Russian target and the
companies of its group > 60 million
roubles. The deadline is 45 calendar days
from the completion date.
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Saudi Arabia
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory; certain
exceptions apply.

Creation of an
establishment with a
dominant position; ie, an
establishment that is in
a position to influence
the prevailing price of
a specific commodity/
product or service through
controlling at least 40%
of the total supply of that
commodity/product or
service in Saudi Arabia.
Notification must occur
at least 60 days prior to
implementation.

The Council of Competition
Protection has 60 days
to inform a notifying party
whether the transaction is
under review, or whether
the transaction has been
blocked. If the Council
has informed the notifying
party that the transaction
is under review within the
60-day deadline and has
not cleared the transaction
within that period, the
Council will have an
additional 30 days to
conduct its review.

Whether the transaction
will lessen competition
in Saudi Arabia. No
guidance is given on
how the substantive
test interacts with the
‘dominance’ jurisdictional
test.

Failure to notify: fines
of up to 5 million Saudi
riyals (to be doubled in
case of recurrence). Other
sanctions may also be
imposed.

In its assessment the
Council of Competition
Protection is required
to consider whether the
notified transaction can
be justified by reason of
‘public interest’, as well
as economic efficiencies
where it appears from
other factors that the
transaction is likely to
substantially prevent or
lessen competition. There
is however no guidance
on what constitutes
‘public interest’ for these
purposes.

Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

The filing of a notification
with the Commission is
mandatory in cases where
the applicable jurisdictional
thresholds have been met.

The merger notification
must be submitted to
the Commission within a
period no later than 15
days after the triggering
event, ie, the signing
of the agreement, the
announcement of a
public offering, the
announcement of the
start or end date of a
public takeover bid, or
the acquisition of control
(whichever occurs first).
The filing may already
be submitted once the
parties have a serious
intention to conclude
the relevant agreement,
ie, they sign a letter of
intent, or announce their
intention to make a public
offer for the purchase of
shares in an undertaking.

After submitting the
complete filing the
Commission will decide
either in one month (in
phase I) or within three
months from the decision
to initiate in-depth
proceedings (phase II).

The Commission
assesses whether the
notified concentration
will lead to a significant
prevention, restriction
or distortion of effective
competition, in particular,
if it will result in the
creation or strengthening
of a dominant position
in the relevant market.
In addition to a test
of dominance (over
40% market share),
the Commission will
consider anti-competitive
effects that could
potentially arise out of a
concentration (eg, loss
of current and potential
competition, unilateral
effects resulting from
horizontal mergers, joint
dominance, conglomerate
effects, vertical effects).

For late filing, the
Commission may impose
on the notifying party a
procedural penalty in the
range of e500 to e5,000
per day (but capped at
a maximum of no more
than 10% of the total
annual turnover of that
undertaking).
For failure to file and
breach of the suspension
obligation the Commission
may impose a fine of
up to 10% of the total
annual turnover of the
responsible undertaking
in the preceding financial
year (protective measure).
Moreover, it may also
order to dissolve the
concentration, sell shares,
terminate a contract, and/
or take other measures
necessary to re-establish
the status as before
implementation of the
concentration (measure of
de-concentration).

Serbia
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Singapore
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Voluntary.

Notification encouraged
where:
• merged entity will have
a market share of 40%
or more; or
• the merged entity will
have a market share
of between 20% and
40% and the postmerger market share
of the three largest
firms, that is, the
concentration ratio
of three largest firms
(CR3), is 70% or more.

Phase I review:
Approximately 30 working
days.

Substantive test for
clearance

Whether a merger has
resulted, or may be
expected to result, in a
substantial lessening of
Phase II review:
competition within any
Approximately 120 working market in Singapore for
days.
goods or services.

Penalties

Remarks

Financial penalty of up
to 10% of turnover in
Singapore for each year
of infringement for such
period, up to a maximum
of three years for an
infringement that was
committed intentionally or
negligently.
Directions at the
discretion of the
Commission including
directions to: dispose
of operations, assets
or shares; to enter
into legally enforceable
agreements; or to provide
a performance bond,
guarantee or other form
of security on such
terms and conditions
as the Commission may
determine.

Mergers involving small
companies where the
turnover in Singapore
in the financial year
preceding the transaction
of each of the parties is
below S$5 million and
the combined worldwide
turnover of all of the
parties is below S$50
million will be unlikely
to raise competition
concerns.

Slovakia
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines (Stage 1/
Stage 2)

Substantive test for
clearance

Penalties

The filing of a notification
with the AMO is mandatory
in cases in which a
concentration meets the
applicable jurisdictional
thresholds.

There is no explicit filing
deadline. However, in any
event the concentration
has to be notified to
the AMO prior to its
implementation (ie,
before any rights or
obligations resulting
from a concentration are
executed). Inter alia, the
notification can be filed
with the AMO already prior
to the conclusion of a
formal merger agreement.

If the concentration neither
requires an in-depth analysis
due to the identification of the
affected markets nor raises serious
competition law concerns as to
its compatibility with the Slovak
competition law rules, the AMO
issues a decision within 25 working
days of the receipt of a complete
notification (Phase I proceedings).
In cases that require an in-depth
analysis due to the identification of
the affected markets or that raise
serious competition law concerns,
the AMO may initiate in-depth
proceedings within 25 working
days from the receipt of a complete
notification (Phase II proceedings).
Once the AMO has initiated Phase
II, it must issue a decision
within 90 working days.

The AMO examines
whether the
concentration will not
significantly impede
effective competition
in the relevant market,
in particular due to the
creation or strengthening
of a dominant position
(SIEC test).

In event of a failure to
notify the concentration,
the AMO may impose a
fine of up to 10% of the
undertaking’s worldwide
turnover generated in
the preceding business
year; or up to E330,000
on an undertaking that
generated a turnover not
exceeding E330 or has
not achieved any turnover,
or in case its turnover
cannot be calculated.

Remarks

Requests for information stop the
clock. At the request of the parties
or with their consent, the AMO
may also prolong the Phase I and
II periods, even repeatedly, by a
total of up to 30 working days at a
maximum.
The AMO may request the parties to
propose conditions (commitments)
within 30 working days upon
delivery of such request. This
effectively stops the clock, ie, the
above-described Phase I and II
review/decision-making periods
are not in effect until the parties
submit their proposed commitments
or the expiry of the 30 days period
(whichever occurs first).

www.gettingthedealthrough.com

499

QUICK REFERENCE TABLES
Slovenia
Voluntary or
mandatory
system

Notification trigger/filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

The filing of
a notification
with the CPA is
mandatory in
cases where
the applicable
jurisdictional
thresholds have
been met.

A merger notification has to be submitted
to the CPA no later than 30 days after
the conclusion of the agreement, the
announcement of a public bid, or the
acquisition of a controlling interest (whichever
of these triggering events occurs first).

In the event the
concentration does not
raise serious doubts
as to its compatibility
with the Slovenian
competition law rules,
the CPA must issue
its decision within 25
working days of the
receipt of a complete
notification (Phase I).

The CPA assesses
whether the intended
concentration results
in a significant
impediment of effective
competition within
the territory of the
Republic of Slovenia,
or on a substantial
part of it, in particular
due to the creation
or strengthening of a
dominant position.

In the case of a
failure to notify the
concentration within
the filing deadline (or
failure to notify the
concentration at all),
the CPA may impose
fines of up to 10 per
cent of the annual
turnover generated
by the undertakings
concerned in the
preceding business
year.

If the CPA requested the parties to provide a
notification of the concentration because their
combined market share in Slovenia exceeds
60 per cent, the merger notification has to be
submitted no later than 30 days from receipt
of such request.

In cases that raise
serious doubts as
to their compatibility
with the Slovenian
competition law rules,
the CPA initiates
Phase II proceedings
within 25 working days
from the receipt of a
complete notification.
Once the CPA has
initiated Phase II, it
must issue a decision
within 60 working days
from initiating such
proceedings.
If the parties propose
remedies, the deadline
for issuing the Phase
I or II decision is
extended by additional
15 working days.
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In addition, a fine
of between e5,000
and e10,000 may
be imposed on the
responsible persons of
such undertakings and
(if applicable) a fine
of between e3,000
and e5,000 on a
natural person already
controlling at least one
undertaking.
If the nature of the
infringement of the
filing obligation is
particularly serious,
a fine of between
e15,000 and
e30,000 may be
imposed on the
responsible person
of a legal entity, and
(if applicable) a fine
of between e10,000
and e15,000 on a
natural person already
controlling at least one
undertaking.
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South Africa
Voluntary or
mandatory system

Notification trigger/filing deadline

Mandatory system
for intermediate
and large mergers.
Voluntary system for
small mergers unless
required otherwise
by the Competition
Commission. The
Commission also
requires notification
of small mergers if, at
the time of entering
into the merger
transaction, any of
the firms, or firms
within their group,
are subject to an
investigation by the
Commission regarding
a prohibited practice
or are respondents to
pending proceedings
referred by the
Commission to the
Competition Tribunal.

Commission may require notification of
a small merger if it may substantially
prevent or lessen competition or cannot
be justified on public interest grounds.
Intermediate mergers that meet the
following thresholds are notifiable:

Clearance deadlines (Stage 1/Stage 2)

Small mergers: 20 business days, subject to
the Commission’s right to extend for a further
40 business days. Failure by the Commission
to respond within the prescribed period
results in deemed approval. Intermediate
mergers: 20 business days, subject to the
• the combined annual turnover in, into Commission’s right to extend for a further 40
business days. Failure by the Commission to
or from South Africa of the acquiring
firms and the target firms is valued at respond within the prescribed period results
in deemed approval. Large mergers: the
560 million rand or more, up to 6.6
Commission is obliged, within 40 business
billion rand;
days, to provide a written recommendation,
• the combined assets in South Africa with reasons, to the Tribunal as to whether
of the acquiring firms and the target
the merger should be approved, subject to
firms are valued at 560 million rand
any conditions, or prohibited. The Tribunal
or more, up to 6.6 billion rand;
has no defined time limits, save that a
• the annual turnover in, into or from
hearing date must be set by the Tribunal
South Africa of the acquiring firms
within 10 days of referral to it by the
plus the assets in South Africa of
Commission. As addressed in question 11
the target firm(s) are valued at 560
of the chapter, the mergers and acquisitions
million rand or more, up to 6.6 billion division of the Commission revised its
rand; or
service standards in 2009, publishing review
periods that the Commission will commit to
• the annual turnover in, into or from
achieve for Phase I (non-complex), Phase
South Africa of the target firms plus
II (complex) and Phase III (very complex)
the assets in South Africa of the
mergers. These review periods do not
acquiring firms are valued at 560
million rand or more, up to 6.6 billion replace the review periods set out in the
rand. In addition, the annual turnover Act but the Commission seeks to adhere to
these periods, particularly in the interests
in, into or from South Africa or the
of expediting the review of non-complex
asset value of the target firms must
mergers. The Commission has emphasised
be 80 million rand or more. Large
that complete merger filings must be
mergers are those in which one of
submitted and has published a guideline
the four calculations given above
listing the information and documents
results in a figure that is equal to
necessary for a merger to be accepted as
or exceeds 6.6 billion rand and the
complete.
turnover or asset value of the target
firms equals or exceeds 190 million
rand.

Substantive test
for clearance

Penalties

Remarks

Whether the
merger is likely
to have the effect
of substantially
preventing
or lessening
competition in a
particular market.
Mergers may
be justified on
technological,
efficiency or
pro-competitive
grounds.

An administrative
penalty of up
to 10% of a
firm’s turnover
in South Africa
and its exports
from South
Africa during the
firm’s preceding
financial year may
be imposed if
parties implement
a merger prior to
obtaining approval
or in breach of
conditions set by
the authorities.
Provision is made
for divestiture
orders.

Social and
political
factors are
relevant
to the
assessment
of a
proposed
merger, in
addition to
ordinary
issues of
economic
efficiency
and
consumer
welfare.

Spain
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory system. Form
of notification: special
form. Detailed information
similar to form CO. In
Spanish. Short notification
for straightforward cases is
also available.

(i) combined turnover
in Spain of over €240
million and at least two
parties have turnover of
over €60 million each
or (ii) combined market
share in Spain (or in a
‘defined’ market within
Spain) of 30% or more,
unless the turnover in
Spain of the target or the
target’s asset value does
not exceed €10 million
and the individual or
combined market share
of the parties does not
amount to 50% or more in
any ‘affected market’ in
Spain or in any ‘defined’
geographic market within
Spain. Filing prior to
completion.

Stage 1: one month ,
extended by 10 days if
commitments offered.
Stage 2: two months,
extended by 15 days if
commitments offered.
If no unconditional
clearance, the Ministry of
Economy has 15 days to
decide whether to request
government intervention.
If it does, the government
has one month to make a
decision. Suspension until
clearance.

Whether the notifiable
concentration might
prevent the maintenance
of effective competition in
the whole or part of the
national market.

Failure to file: fines
up to 1% of the
Spanish turnover
of the undertakings
concerned. Failure to
notify after having been
requested to file by the
authorities: fines of up
to €12,000 per day of
delay. Implementation
before clearance: fines
of up to 5% of the
Spanish turnover of the
undertakings concerned.

If the Ministry of
Economy requests the
government’s intervention
at the end of Stage 2, the
government’s decision is
based on general public
policy and general interest
criteria.
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Swaziland
Voluntary or mandatory
system

Notification trigger/
filing deadline

Mandatory in that the
No filing deadline.
parties may not implement
the merger before obtaining
the requisite approval by the
Competition Commission.

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

90 days or 120 days if
the Commission requires
further information after
filing.

The Commission
makes a determination
whether the merger will
substantially prevent or
lessen competition.
If that is the case,
whether the merger is
likely to result in any
technological efficiency
or any other competition
benefits which will be
greater that the effects
of any lessening of
competition that may
result.
Public interest issues.

Imprisonment not exceeding five years
or 50,000 emalangeni fine, or both.

Sweden
Voluntary or
mandatory
system

Notification trigger/filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Mandatory
system.

Combined turnover in Sweden of 1 billion
kronor, and each of at least two of the
undertakings concerned has a turnover in
Sweden exceeding 200 million kronor. Filing
prior to completion.

Stage 1: 25 working
days from a complete
notification, or 35
working days if
commitments have
been offered.

Voluntary or
mandatory
system
Mandatory filing.

Substantive test for
clearance

Penalties

Remarks

Whether the merger
will significantly
impede the existence
or development of
effective competition
in Sweden as a whole,
or a substantial part
Stage 2: three months. thereof, in particular as
a result of the creation
Suspension:
of a dominant position.
suspensory effect
However, a merger
during stage 1
may not be prohibited
and possibility of
if essential national
suspension during
interests of security or
stage 2.
resources are thereby
set aside.

Failure to file: no
penalties (unless in
a particular case the
parties have been
ordered to notify
subject to a fine).
Implementation before
clearance: no penalties
(unless in a particular
case the parties
have been ordered to
respect the standstill
requirement subject to
a fine).

The Swedish merger
control rules are
modelled on the EU
Merger Regulation.

Notification trigger/filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Turnover of 2 billion Swiss francs worldwide or
500 million Swiss francs in Switzerland and
turnover of at least two enterprises involved of
100 million Swiss francs in Switzerland. Prior
to completion of merger.

Stage 1: one month
(clearance or opening
of investigation).

No dominant market
position created
or enhanced.
Improvement of
competition in other
markets outweighing
dominant market
position.

Penalty up to 1 million
Swiss francs. Fine
of up to 20,000
Swiss francs (on the
individual manager).

Special approvals for:
banks; acquisition
of Swiss real estate
companies; companies
holding special
concessions or
licences.

Switzerland
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Stage 2: four months
(investigation).
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Taiwan
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory.

A notification filing
must be made where
a combination meets
any of the thresholds
set out in the FTL and
where there are no
exemptions. Clearance
must be obtained
before completion of the
combination. Clearance
occurs 30 days from the
date the FTC accepts the
complete filing materials,
provided that this period
may be shortened or
extended by the FTC by
written notice as it deems
necessary. The filing
thresholds include:
• where any of the
parties has a onequarter market share
in a market in Taiwan;
• as a result of the
merger the enterprises
will have one-third
market share; and
• where the annual
turnover of one of
the parties in Taiwan
is NT$10 billion in
general or NT$20
billion in the case of a
financial enterprise.

Clearance before closing
is required. The reviewing
authority has 30 days
from accepting the
complete filing materials
to acquiesce, object,
unilaterally shorten
the review period, or
unilaterally extend the
review period for an
additional 30 days (but
further extension requests
beyond the additional 30
days must be approved by
the notifying party). Thus,
filing should be made at
least 60 days before the
scheduled closing.

Generally, whether the
economic benefits of the
combination outweigh
the restrictions on
competition that result
from the combination.

Fines range from
NT$100,000 to NT$50
million. The FTC also
has broad equitable
powers to block or
unwind unauthorised
combinations. Further,
according to the
Administrative Penalty
Act, if the benefit gained
exceeds the maximum
statutory fine permitted,
the fine may be increased
to an amount comparable
to the benefit gained.

No ‘carve-outs’ are
allowed. Where required,
the notification must be
made in a timely manner,
or the parties will be
subject to a penalty.

Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Merger control in Thailand
is a mandatory system
whereby any business
merger that may result
in monopoly or unfair
competition as prescribed in
a notification from the Trade
Competition Commission
(TCC) is required to file an
application to obtain prior
approval from the TCC. At
present, no such notification
has been issued.

There is currently no
notification trigger or
filing deadline as the TCC
has not yet issued any
relevant notifications.

The TCC must complete
consideration of an
application within 90 days.
If it cannot be completed
within this period, the
TCC may extend by 15
additional days.

The substantive test for
clearance is that the
merger:
• is reasonably
necessary in the
business;
• is beneficial to
business promotion;
• does no serious harm
to the economy; and
• has no material effect
on the due interest of
consumers in general.

Penalties for the merger
without obtaining the TCC’s
approval are imprisonment
of not exceeding three
years, a fine of not
exceeding 6 million baht,
or both. A repeat offender
is liable to be given double
the penalty.

At present, the merger of
businesses in Thailand
can be completed
without any approval
from the authority as no
notifications regarding
this matter have been
promulgated.

Thailand
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Turkey
Voluntary or mandatory
system

Notification trigger/
filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory.

No filing deadline. Final
and executed version
of the transaction
document requested.
No closing before
approval.

30 days following a
‘complete’ notification.
Waiting period of
six months with the
possibility of a further
six months’ extension
in case of Phase II
investigation.

Dominance test: creation
of a dominant position
or strengthening of
an existing dominant
position as a result of
which, competition is
significantly decreased in
any market for goods or
services within the whole
or a part of the country.

Realisation of a notifiable transaction
without the approval of the Competition
Board: turnover-based monetary fine
of 0.1% of the turnover generated in
the financial year preceding the date
of the fining decision (if this is not
calculable, the turnover generated in
the financial year nearest to the date
of the fining decision will be taken into
account). Minimum amount of fine is
14,691 lira. Liability for fines is on
firm(s) are the acquirer in the case of
an acquisition; on both merging parties
in the case of a merger. Moreover, a
notifiable transaction, not notified to
and approved by the Competition Board
shall be deemed as legally invalid with
all its legal consequences. If the Board
concludes that a not-notified notifiable
transaction would have been prohibited
had it been notified: fines of up to 10%
of turnover generated in the financial
year preceding the date of the fining
decision (if this is not calculable, the
turnover generated in the financial
year nearest to the date of the fining
decision will be taken into account).
Managers or employees of parties that
had a determining effect on the creation
of the violation may also be fined
up to 5% of the fine imposed on the
respective party.

Ukraine
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Mandatory system.

Undertaking’s worldwide
total asset value or
aggregated sales turnover
for the last financial year
exceeded e12 million,
and at the same time,
the worldwide total asset
value or aggregated
sales turnover of at least
two participants to a
concentration exceeded
e1 million each; and
the total asset value
or aggregated sales
turnover in Ukraine of at
least one participant to a
concentration exceeded
e1 million.
Participants to the
concentration must
receive permission of the
competition authorities
before the closing.
Permission is valid for the
period of one year.

Stage 1: up to 15 days
to register or reject an
application, after the
expiry of which period the
application is deemed
accepted. Up to 30
days for review of the
concentration after the
application is accepted.

Whether or not the
merger will lead
to creation of a
monopoly, including
the monopolisation of
markets or a significant
lessening of competition
on the national market.

Concentration performed
without prior AMC
approval, up to 5% of
participants’ revenues for
the previous fiscal year.

504

Remarks

Stage 2: may last up to
three months from the
date when all additionally
requested information is
provided to the AMC.
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United Kingdom
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Voluntary system. Form
of notification: formal or
informal. If formal, OFT’s
prescribed form. In English.

The turnover in the UK
of the enterprise being
taken over exceeds £70
million or combined share
of supply in UK of 25%
created or enhanced.
Filing: no formal time
limit.

Stage 1: usually 20 to 40
working days.

Substantive test for
clearance

Whether the merger will
result in a substantial
lessening of competition
Stage 2: 24 weeks (can be in the UK or a substantial
extended for eight weeks
part of the UK.
for special reasons).
Suspension effects: no
formal suspension effects
prior to Stage 2. Ability to
impose ‘hold-separate’
obligations on completed
mergers at either stage.

Penalties

Remarks

Failure to file: no
penalties.

Special provisions for
cases involving national
security, media mergers,
government contractors,
water mergers or mergers
necessary to protect
financial stability.

Implementation before
clearance: no penalties.
unless In breach of a
statutory prohibition,
undertaking or order.
Non-compliance with
orders for the production
of documents or
information: penalties.

United States
Voluntary or
mandatory
system

Notification trigger/filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory
system. Each
party must
submit a filing.
Filing fee (paid by
acquiring person)
is between
US$45,000 and
US$280,000,
depending on size
of the transaction.

Must satisfy the commerce test, size-ofparties test (for deals valued between
US$70.9 million and US$283.6 million) and
size-of-transaction test, and not qualify for an
exemption. No filing deadline.

30-day initial waiting
period (15 days for
all-cash tender offer
or sale in bankruptcy).
Can be shortened by
early termination or
extended by issuance
of a second request.
Stage two period
ends on the 30th day
after compliance by
all parties with the
second request (in
the case of a cash
tender offer, stage two
ends on the 10th day
after compliance by
the acquiring person
with second request).
Transaction suspended
until waiting periods
have been observed.

Whether the
transaction may
substantially reduce
competition or tend to
create a monopoly.

Failure to file: fine of
up to US$16,000 per
day; divestiture can be
required. Transaction
cannot be implemented
prior to clearance.
Same penalties
apply if transaction is
consummated before
approval.

Special rules can
apply to certain
industrial sectors
(telecommunications,
banking).

Uruguay
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Mandatory. However, except
in monopoly cases, the
Antitrust Authority cannot
prohibit mergers and
acquisitions or impose
divestments or other
competitive measures.

The notification must be
filed before the Antitrust
Authority at least 10 days
prior to the concentration
act.

There is no legal term to
obtain an administrative
resolution regarding the
notification filing.

When the transaction
is only notified to the
Administration, no
substantive test is
required.

In case of breach of the
obligations set forth in the
Antitrust Act, the authority
is empowered to apply the
following sanctions:
• a warning with
publication of
the sanction in
two Uruguayan
newspapers; and
• fines between
a minimum of
US$12,000 and the
equivalent to 5% of
the annual invoicing
of the infringer. The
Antitrust Authority
can also apply fines
to members of the
administration and
representation organs
of the companies
that are part of the
transaction.

The Uruguayan Antitrust
Legal System is
based on the different
treatment of whether
the merger creates a
monopolistic situation in
the relevant market. If it
does, an administrative
authorisation is legally
necessary; if it does
not, no authorisation is
required but (if the legal
thresholds are exceeded)
the act must be notified
to the Antitrust Authority.

In the case of a
monopolistic situation,
the Administration has
a peremptory term of
90 days in which to
approve or reject the
transaction. Therefore,
the filing must be done
at least 90 days before
the transaction date and
the same shall be subject
to the administrative
authorisation.

In the case of a
monopolistic situation,
the Administration has a
peremptory term of 90
days in which to approve
or reject the transaction.

On the other hand,
when the parties require
an authorisation for a
transaction that would
create a monopoly, the
Antitrust Authority must
analyse the effects over
the relevant market,
especially the relevant
market, the external
competition and
efficiency gains.

To date, the Antitrust
Authority has only applied
a warning sanction for the
non-compliance with the
obligation of notification.
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Uzbekistan
Voluntary or mandatory
system

Notification trigger/
filing deadline

Clearance deadlines
(Stage 1/Stage 2)

Mandatory.

A notification and pre10 calendar days. May
approval is required if
be extended to up to 30
an aggregate balance
calendar days.
sheet value of the
assets of both parties
to the transaction or
the aggregate amount
of sales of goods for
the last calendar year
of both parties exceeds
100,000 times the
minimum monthly
wage (MMW), which is
currently 79,590 soms.

Substantive test for
clearance

Penalties

Acquisition of 35 per
cent or more shares in
a JSC or 50 per cent or
more shares in an LLC,
if the aggregate balance
sheet value of the
assets of both parties
to the transaction or the
aggregate amount of
sales of goods for the
last calendar year of both
parties exceeds 100,000
times the MMW.

Fine in the amount of between 70 to
100 MMW with respect to legal entities.
In certain cases, a criminal liability
constituting a fine of up to 50 MMW or
prohibition of the right to hold certain
positions, or three years of corrective
labour.

There are no legal
deadlines for a precompletion filing.
Merger control
clearance must be
obtained before the
transaction.

Remarks

In addition, the Antimonopoly
Committee may apply to a court to
invalidate, in full or in part, agreements
and other transactions for which its
prior authorisation or subsequent notice
was required but has not been obtained
or given, or to liquidate a company if it
was incorporated without prior approval,
provided that the relevant transaction
or incorporation results in limitation of
competition.

Venezuela
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Remarks

Voluntary system. Form of
notification: special form.

Aggregate amount of
sales exceeds the
equivalent of 120,000
tax units (approximately
US$1.6 million). There
are no filing deadlines.

Four months, which may
be extended for up to
two months. Suspension
effects: none.

Factors to be considered
are:
• the level of
concentration in
the relevant market
before and after the
transaction;
• barriers to entry for
new competitors;
• the availability of
substitute products;
• the possibility of
collusion between the
remaining suppliers;
and
• efficiencies created
by the transaction
(effective competition,
benefits to consumers,
promotion of cost
reduction and
development of new
technology).

There are no penalties
for not filing, or for
the consummation of
the transaction before
clearance.

If no filing is made, the
antitrust authority may
open an investigation on
the transaction within one
year following closing. If
during the investigation
the authority finds that
there are evidences
of possible restrictive
effects on competition
arising from the
transaction, it may open a
formal process.
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Zambia
Voluntary or mandatory
system

Notification trigger/filing
deadline

Clearance deadlines
(Stage 1/Stage 2)

Substantive test for
clearance

Penalties

Mandatory system –
section 25 and 26 of the
Competition and Consumer
Protection and Act (CCP Act)
requires that all mergers
that meet the prescribed
threshold should be notified.

A proposed merger needs
to be notified with the
Commission and given
authorisation before it can
be consummated. Small
and medium enterprises
as defined in the Small
Enterprise Development
Board Act are exempt
from merger investigation
and fees. If, however,
the Combined turnover
or assets of the merging
small and medium-sized
enterprises (SMEs)
meet the notification
threshold, these SMEs
are not exempt from
notification. There is no
deadline stipulated in
the CCP Act for filing, but
the Competition Authority
works on the guidelines of
reasonable time.

The CCP Act does not
stipulate the clearance
time, but the merger
guidelines have provided
for three months as
the maximum period.
Interim authorisation for
cases that do not appear
to raise competition
concerns can be granted
within three weeks.
Interim authorisations
are subject to the board
of commissioners’
ratification and can be
reversed.

The Competition and
Consumer Protection
Commission uses a
multiple assessment
criteria encompassing
the substantial lessening
of competition (SLC)
test, the dominance
test, efficiency test and
the public interest test.
However the SLC test has
the greatest weight in
analysing a case.

Various penalties exist
under the Act in respect
of specific provisions.
There is a general penalty
of 18,000,000 kwacha
prescribed in Section 82
of the CPP Act.
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